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Bnon  ALEXAin>EB  W.  BRADFORD,  StmBooAn. 


/n  M«  mo^^  ^^Aa  ^^d^  ^  Henry  BayenS)  {2e0«a«^. 

AxmovaB  the  owner  of  a  pew  in  s  chareh  has  no  abeolnte  inteieat  in  the  aoU  on 
which  the  edifice  is  erected,  his  right  to  the  use  of  the  pew  is  a  right  spring* 
ing  oat  of  the  land,  and,  in  this  respect,  has  some  of  the  qualities  of  realty. 

The  piopertjp  in  a  pew  heing  indeterminate  as  to  its  duration,  that  is,  not  limited 
hj  sny  definite  space  of  time,  and  also  issuing  out  of  realty,  it  is  therefi>re 
an  incoipoieai -hereditament. 

Ineofporeal  hereditaments  descend  to  the  hehr-at-Iaw,  and  not  to  the  personal 
repreeentatives  the  executor  or  administrator  cannot,  therefore,  be  held  to 
aeeonnt  for  the  proceeds  of  the  sale  of  a  pew  belonging  to  the  deceased 
person  whom  he  represents. 

W.  C.  WnMou,  for  CiaiMmiL 

J.  M.  KHOX,/or  Sein, 

With  regard  to  the  pew  in  the  Dutch  Church,  on  Lafayette 
Place,  pretended  to  be  sold  on  19th  February,  by  the  ad- 
miniatrator,  we  say : 


8  CASES  IN  THE  SURROGATE'S  COURT. 


m'nabb  vs.  pond. 


L  A  church  pew  is  not  assets  in  the  hands  of  the  ad- 
ministrator.   (2  B.  S.  208,  Uh  ed. ;  Dayton^  2d  ed.j  p.  246.) 

n.  A  pew  is  an  incorporeal  hereditament,  (8  Kent  Com,  p. 
402.)  It  is«not  mere  personal  property,  but  real  property  ; 
although  perhaps  not  real  estate.  In  this  case  the  grant  from 
the  church  is  in  perpetuity.  If  the  pew  be  neither  assets  in 
the  hands  of  the  administrator,  nor  real  estate  which  may  be 
sold  by  the  Surrogate's  order^  the  remedy  of  creditors  is  by 
bill  against  the  heir,  {Bored  vs.  Mayor^  2  Sand.  S.  O.  i?,  662.) 


Thb  SvBB00ATE.-^The  intestate  was  the  owner  of  a  pew, 
<<  by  purchase,"  from  '^  The  Minister,  Elders,  and  Deacons  of 
the  Beformed  Protestant  Dutch  Church,  in  the  city  of  New 
York,"  in  the  church  in  Lafayette  Place,  subject  to  the  pay- 
ment of  such  taxes  as  might  be  assessed  upon  the  same  by 
the  Consistory  of  the  Church.  By  the  terms  of  the  deed  it 
is  manifest  that  the  pew  was  sold,  and  not  leased  for  a  term 
of  years.  The  question  now  arises,  whether  this  is  real  or 
personal  estate.  In  England,  by  the  general  law  and  of  com- 
mon right,  all  the  pews  in  a  parish  church  are  the  common 
property  of  the  parish,  for  the  use  of  the  inhabitants.  The 
distribution  rests  with  the  churchwardens,  subject  to  the  con- 
trol of  the  Ordinary ;  and  they  cannot  be  sold  or  let  without 
a  special  act  of  parliament.  (  Walter  ts.  Chmnery  1  Hogg. 
C<m.  jB.,  817 ;  C6lema/n  vs.  Campeigne^  3  PkiU.^  16 ;  FvUer  vs. 
Lane,  2  Add.j  425 ;  WyUie  vs.  MaU,  1  Hogg.,  29.)  By  pre- 
scription, title  to  the  use  of  a  particular  pew  may  be  shown 
to  have  been  attached  as  appurtenant  to  a  certain  messuage, 
so  that  the  occupant  of  the  house  for  the  time  being  is  entitled 
to  the  use.  (  WocUooambe  vs.  (hidridge^  3  Add.,  1.)  The 
practice  in  this  State  has  been  widely  different,  and  the  act 
for  the  Incorporation  of  Religious  Societies  '  provides  in 
terms  for  the  reniifig  of  pews  according  to  such  rules  as  the 
trustees  shall  adopt.  (8  jR.SLjpi  206,  §4.)  The  eleventh  section 
of  that  act  authorizes  the  sale  of  the  real  estate  of  such  incor- 
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porations,  with  the  consent  and'approbation  of  the  Chancellor. 
A  learned  jndge  expressed  the  opinion,  in  Voorheea  vs.  The 
FreAyterian  Church  of  Amsterdam^  8  Barbour  S.  C.  -ff.,  135, 
that  no  power  existed  to  sell  a  pew,  that  the  trustees  could 
onlj  lease  but  not  sell  absolutely.  Yet  the  first  section  of  the 
act,  in  determining  the  qualifications  of  persons  entitled  to 
▼ote  at  the  election  of  churchwardens  and  vestrymen  in  the 
Protestant  Episcopal  Church,  enumerates  persons  who  shall 
have  been  received  into  the  church  '<  hj purchasing  or  hiring 
a  pew  or  seat  in  said  church«"  And  although  the  fourth  sec- 
tion aathorizes  trustees  to  regulate  the  renting  of  pews,  it 
also  gives  general  power  over  ^^  all  other  matters  relating  to 
the  temporal  concerns"  of  .the  church.  The  usage  as  to  v  the 
sale  of  pews  has  been  general  for  many  years,  and  except  in 
the  instance  mentioned  does  not  appear  to' have  been  doubted, 
though  cases  in  which  the  question  might  have  arisen,  have 
been  fjrequently  before  the  courts.  In  Frdigh  vs.  PlaU^  5 
CcfUien^  494,  it  was  held  that  by  the  grant  of  a  pew,  the 
grantee  acquires  a  limited  usufructuary  right  only  during  the 
continoance  of  the  edifice.  In  The  First  Baptist  Church  of 
Ithaca  vs.  BigdoWy  16  Wendellj  31,  the  right  to  a  pew  was 
declared  to  be  an  interest  in  real  estate,  so  as  to  bring  its  dis^ 
position  mider  the  provisions  of  the  Statute  of  Frauds,  and 
the  same  doctrine  was  recognized  in  Vielie  vs.  Osgoodj  8 
Bartaur,  S.  C.  jS.,  130.  But  though  the  holder  may  have  an 
interest  in  real  estate,  so  long  as  that  particular  church  edi- 
fice stands,  the  better  doctrine  seems  to  be  that  the  right  is 
limited  and  qualified,  and  does  not  give  such  an  absolute 
interest  in  the  soil  as  to  prevent  its  alienation  by  the  incorpo- 
ration. In  Heeney  vs.  St.  Peter*8  Churchy  2  Ed/wards^  V,  Ch. 
B.J  612,  and  in  The  Matter  of  the  Brick  Preelyteria/n,  Churchy 
S  EdMardff  V.  Ch.  B.y  155,  it  was  decided  that  the  owner  of 
the  pew  is  only  entitled  to  its  use  whilst  the  edifice  stands^ 
and  has  no  right  in  the  land.  Chancellor  Kent  says:  ^^  in 
New  York  a  pew-holder  is  held  not  to  have  an  interest  in  the 
soil.  The  freehold  of  the  church  is  in  the  trustees.  The 
right  of  the  pew-holder  is  not  real  estate."  (8  Kent.  Com,^  402.) 
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It  must  be  conceded,  however;  that  the  right  is  one  springing 
ont  of  the  land,  and  in  this  respect  it  has  some  of  the  qualities 
of  realty.  In  SAato  vs.  JBeveridge^  3  HilCa  R.y  26,  it  was 
decided  that  trespass  may  be  maintained  by  the  owner  of  a 
pew,  against  one  who  disturbs  him  in  the  possession,  the 
owner  having  an  exclusive  right  to  the  possession  for  the  pur- 
poses of  public  worship  by  virtue  of  the  grant  of  the  corpora- 
tion. {jFi^8t  Baptist  Church  in  Hartford  vs.  WithereU,  8 
Paige,  296.)  Chancellor  Kent  treats  of  pews  under  the  head 
of  real  estate,  and  classes  them  among  incorporeal  heredita- 
ments. The  term  hereditament  however,  includes  ^'anything 
capable  of  being  inherited,  be  it  corporeal,  incorporeid,  real, 
personaly  or  mixed.''  (3  JB!mt.  Com.,  401 ;  Co.  Litt.,  6,  a.)  But 
our  statute  defines  the  terms  ^^real  estate"  and  'bands'' 
as  used  in  the  chapter  concerning  real  property  its  nature, 
and  quaUties,  as  co-extensive  in  meaning  with  ^^  lands,  tene- 
ments and  hereditaments,"  (1  H.  S.,  p.  755,  §  11 ;)  and  as 
used  in  the  chapter  relating  to  the  title  to  real  property  by 
descent,  ^^to  include  every  estate,  interest  and  right,  legal 
and  equitable  in  lands,  tenements,  and  hereditaments,"  ex- 
cept ^4ea8es  for  years  and  estates  for  the  life  of  another 
person."  (1  £.  S.,  755,  §  27.)  The  statute  which  enumerates 
what  property  shall  be  deemed  personal  assets  in  the  hands 
of  executors  and  administrators  to  be  stated  in  the  inven- 
tory, includes  leftses,  estates  pur  atUre  vie,  and  every  other 
species  of  personal  property  and  effects,  (2  JR.  S.yp.  82,'  §  6 ;) 
and  then  it  is  expressly  declared  that  ^^  the  right  of  an  heir 
to  any  property  not  enimierated"  "  which  by  the  common  law 
would  descend  to  him,"  shall  not  be  impaired  by  the  general 
terms  of  the  previous  enumeration.  The  section  exempting 
certain  articles  from  the  inventory,  for  the  use  of  the  widow 
and  younger  children,  is  copied  from  the  portion  of  the 
statute  excepting  articles  from  sale  on  execution;  it  does 
not,  however,  include  a  pew  or  seat  in  church,  which  is  ex. 
empted  from  sale  on  execution.  K  the  pew  had  been  re- 
garded as  personal  estate  there  would  seem  to  have  been  no 
reason  why  it  should  not  be  included  in  the  assets  set  apart 
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for  the  use  of  the  family  of  the  deceased.  I  may  add  that  in 
Johnson  YS.  Oorbettj  11  Paige^  276,  which  was  a  case  of  ac- 
counting foj  administrators,  a  pew  was  not  considered  as 
personal  estate,  ^'unless  it  was  a  lease  of  the  pew  for  a  term 
of  years.*' 

In  Leyman  vs.  Ahedy  16  John..  E.j  30,  it  was  held  that 
a  right  to  cnt  wood,  devised  by  a  father  to  his  children,  was 
a  hereditament  descending  to  the  heirs-at-law  of  the  devisees. 
This  was  a  right  of  common  in  gross,  arising  ont  of  real  estate 
and  not  limited  as  to  time.  (See  4  Kent^  41,  Parke  on  Dower^ 
110-112 ;  Bcn^ed  vs.  The  City  of  New  York,  2  Scmd.  8.  C. 
R.y  652.)  The  right  of  an  owner  of  a  pew  relates  to  the  nse 
of  lands ;  it  does  not  resemble  a  lease  for  years,  by  having  a 
certain  and  definite  time  set  fbr  its  expiration  ;  it  is  not  ex- 
cepted out  of  the  statnte  of  descent^  which  provides  for  the 
succession  of  the  heir  to  all  herecutaments ;  and  it  is  not 
induded  in  the  provisions  regulating  what  shall  be  deemed 
assets  in  the  hands  of  the  executor  or  administrator.  My 
opinion  therefore  is,  that  it  is  only  the  heir  who  can  give 
title,  and  the  administrator  has  no  power  to  dispose  of  it  by 
sale.  I  think  that  the  ground  of  distinction  as  to  what  shall 
pass  to  the  heir  and  what  to  the  executor  and  administrator, 
in  respect  to  rights  issuing  out  of  realty,  depends  upon  the 
&ct  whether  the  right  to  the  subject  possesses  this  quality 
of  real  property,  namely,  a  sufficient  legal  indeterminate  du- 
ration. (2  Bl.  Com.  886.)  Estates  for  years  do  not  possess 
this  quality,  the  utmost  period  for  which  they  can  last  being 
fixed  and  determined.  (See  Preston  on  JEstates,  118 ;  Watk. 
on  Con/oeyoffusmgy  p.  63  ;  WiUiams  on  Moeotetors^  562.)  The 
property  in  a  pew  being  indeterminate  as  to  its  duration,  that 
is,  not  limited  by  any  definite  space  of  time,  and  also  issuing 
out  of  realty,  it  is  therefore  such  an  incorporeal  hereditament 
as  passes  to  the  heir-at-law,  and  not  to  the  personal  represen- 
.tatives.  It  follows  as  a  necessary  consequence  that  the  ad- 
ministrator cannot  be  held  accountable  for  the  value  or  the 
proceeds  of  the  sale  of  the  pew  in  question,  but  the  creditors 
must  take  measures  to  have  the  property  sold  as  a  part  of  the 
real  estate  of  the  deceased,  liable  for  the  payment  of  his  debts. 
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BOKLL  V8,   SoHWABTZ. 

In  the  maUer  cf  prowag  the  last  Will  cmd  Testament  of 

Fbederigk  SohWabtz,  deceased. 

It  it  not  ■afl^eient  ground  for  rofunng  probate,  tliat  error  as  to  matter  of  ftet  hae 
been  made  by  tbe  teetator,  nnleaa  the  mistake  haa  been  of  such  a  cbaraeter 
as  to  affect  hia  testamentary  intentions. 

A  will  eannot  be  reformed  on  the  probate,  when  there  is  no  proof  that  the  inatm- 
ment  does  not  conform  to  the  testator*8  design  and  intention. 


/ 


W.  GL  RuaaxLL,  for  BmeeuJtor, 
A.  H.  DaHa,  for  ConUttmU. 


The  Subbogate. — The  will  offered  for  probate  contaioB  a 
clause  directing  certain  advances  made  bj  the  testator  to  his 
son-in-law,  to  be  deducted  from  the  share  of  his  wife,  the  tes- 
tator's daughter,  together  with  interest  from  the  time  of  the 
original  loan.  It  is  claimed  that  there  is  a  mistake  as  to  the 
sum  mentioned  in  this  provision,  and  that  the  error  should 
be  corrected  on  the  probate.  But  there  is  no  proof  of  any 
mistake  as  to  the  testator's  intention,  and  nothing  to  shew 
that  he  designed  to  write  anj  other  sum  in  the  will  as  the 
amount  of  the  advances,  than  the  one  contained  in  the  docu- 
ment as  executed.  It  is  not  sufficient  ground  for  refusing 
probate,  that  error  as  to  matter  of  fact  has  been  made  by  the 
testator,  unless  indeed  the  mistake  has  been  of  such  a  cha- 
racter as  to  affect  his  testamentary  intentions*  If  the  amount 
declared  in  this  clause  of  the  will  to  have  been  advanced  to 
the  son-in-law  is  misstated,  it  may  be  that  on  the  settlement 
of  the  estate  when  the  advance  is  to  be  deducted  from  the 
daughter's  share,  the  error  may  be  corrected.  I  do  not  wish 
however  to  express  an  opinion  on  that  point,  for  it  involves 
considerations  depending  upon  facts  and  circumstances  not 
now  fully  before  me.    The  rights  of  the  contestants  in  that 
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respect,  if  they  have  any,  will  not  be  concluded  by  the  pro. 
bate.  The  question  may  be  raised  on  the  final  settiement,  op 
at  any  earlier  period,  if  a  desire  exist  to  pay  off  the  advances 
and  stop  the  interest.  Its  detennination  will  depend  upon 
the  construction  of  this  clause  of  the  will,  and  upon  proof  of 
facts  which  I  cannot  now  anticipate.  It  is  sufficient  at  pre- 
sent to  say  that  there  is  no  evidence  to  raise  a  doubt  of  the 
testator's  intention  to  name  the  amount  of  the  advances  at 
the  precise  sum  mentioned  in  the  will ;  and  the  instrument 
must  therefore  be  admitted  to  probate  in  the  oame  words  as 
written  at  the  time  of  its  execution. 


OaSET  W.   GABDOrEB* 

in  the  maUer  of  the  estate  (jf  Gbobgb  A.  Gabddteb,  deoeaeed. 

A  BsmmouTiow  may  be  retnctad  bj  exeeoton  tt  any  time  before  the  grant  of 
adininietratkm.  Thia  ia  rather  a  matter  of  right,  than  a  privilege  within  the 
discraCioa  of  the  Surrogate.  Renunciation  of  the  right  to  adminiater  ia 
governed  bj  the  bum  rule. 

When  at  an  early  atage  of  the  canie,  the  publie  adnuniatrator  had  renounced  hia 
priority  in  behalf  of  a  creditor  oonteeting  the  adminiatration  with  the  next 
of  kin,  and  he  aubeeqnently  withdrew  the  renunciation  and  claimed  lettera* 
hdd,  that  it  waa  not  in  the  diacretion  of  the  court -to  refuae  peimiaeion. 

P.  B.  HwiKHSTy  JhMic  AdmrnUtrtUor,  in  perten, 

JoBV  McKbow, 

A.  Lb  RoaiETaoM, /or  Creditor. 


The  Subbogatb. — The  Treasurer  of  the  United  States  ap- 
plied for  letters  of  administration  of  the  estate  of  the  intes- 
tate, on  the  ground  that  at  the  time  of  his  decease  he  was 
largely  indebted  to  the  government,  and  the  entire  amount 
of  assets  in  this  jurisdiction  had  been  derived  through  a 
fraudulent  claim  against  the  United  States  under  a  treaty 
with  Ifezico.    The  next  of  kin  were  cited,  but  failed  to  give 
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the  requisite  securitj.  The  public  administrator,  at  an  early 
stage  of  the  case,  renounced  his  right  to  the  administration, 
but  he  now  intervenes  and  asks  to  withdraw  his  renunciation. 
In  respect  to  executors,  a  retractation  of  renunciation  is  not  an 
unusual  proceeding,  and  according  to  the  custom  of  the 
ecclesiastical  courts,  the  renunciation  may  be  withdrawn  at 
any  time  before  the  grant  of  administration.  (  Williams  an 
Execuiora^  232).  I  do  nOt  observe  that  this  is  a  privilege, 
but  on  the  contrary  it  seems  to  be,  in  the  language  of  one  of 
the  old  decisions,  ^'  rather  a  matter  of  right  than  discre- 
tionary.'* Notwithstanding  opposition  be  made,  still  if  the 
retractation  be  interposed  ^'  before  the  grant,  the  court  must 
allow  the  retractation,"  although  under  particular  circum- 
stances the  costs  of  the  contestation  may  be  paid  out  of  the 
estate.  {JiPDonnell  vs.  Prendergrnsty  3  Hagg,^  212).  Renun- 
ciation of  the  right  to  administer  is  entirely  analagous, 
and  may  well  be  guided  by  the  same  rule.  There  is  an 
anonymous  case  referred  to  in  Barrison  vs.  JBarrison^  4 
ThomtorCa  Notes  of  Casea^  457,  which  at  the  first  blush  might 
seem  to  enunciate  a  different  rule  in  respect  to  administra- 
tion. It  was  cited  by  the  court  for  the  purpose  of  showing 
that  where  administration  has  passed  the  seal  after  renuncia- 
tion, it  is  not  a  matter  of  course  to  allow  the  renunciation  to 
be  retracted,  but  such  permission  may,  in  the  discretion  of 
the  court,  be  refused.  The  first  administration  had  been 
improperly  granted  to  a  creditor,  and  was  therefore  revoked, 
but  the  other  circumstances  do  not  appear,  and  the*re  may 
have  been  special  grounds  for  denying  permission  to  retract 
Even  in  that  case,  however,  there  had  been  a  grant  after 
renunciation,  and  so  it  was  brought  within  the  general  rule, 
that  after  letters  issued  it  is  not  a  matter  of  course  to  permit 
retractation — ^the  precise  converse  of  which  is  the  practice 
before  letters  issued.  Entertaining  this  view,  there  is  no 
occasion  to  examine  into  the  peculiar  circumstances  set  up 
by  the  public  administrator  9s  a  reason  for  changing  his 
intention.  He  has  the  right  to  retract  without  giving  any 
excuse,  before  the  grant  ha^  passed  under  seal,  wd  he  must 
accordingly  be  permitted  to  do  so  in  this  case. 
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Pab3eb  vs.  Habdet. 

jfii  the  fnaUer  qf  admeasurement  of  dower  m  the  estate  cf 

James  Fabkb,  deceased. 

b  pnoeedtngs  before  the  Sarrogato  for  the  admeuiixement  of  dower,  it  ie  not 
eompetent  Ibr  the  pertiee  interested  in  the  land  to  conteat  the  widow's  title. 
The  admeasurement  when  completed  is  binding  and  oonchisiTe  only  as  to 
the  hKjBtion  and  extent  of  the  dower-iight,  and  doee  not  preclade  any  perMm 
from  eontrorerting  the  title  to  dower,  when  the  same  shall  be  sought  to  be 
enlbreed  at  law. 

After  admeasorement,  the  widow  may  bring  ejeetment,  when  the  Talidity  of  her 
claim  to  any  dower,  the  title  of  her  husband,  lus  seisin  and  her  marriagei 
may  all  be  controTeited,  and  tried,  notwithstanding  the  admeasurement 

Where  the  premises  consist  of  a  single  lot  and  building,  there  seems  to  be  no 
objection,  with  the  widow's  consent,  to  set  apart  particular  rooms,  with  the 
use  of  the  halls  and  passages  so  as  to  secure  ingress  and  egress. 

If  sBenation  of  the  lands  be  made  by  the  husband,  dower  must  be  admei^ 
sued  according  to  the  Talue  of  the  property  at  the  time  of  alienation, 

Alassoh  Nass,  for  Widew. 


T.  J.  Oloth,  far  OoniiUmU, 

L  The  prooeedingB  in  admeagnrement  are  binding  as  to  the 
loeation  and  eoBtent  of  the  widow's  right.  Bnt  no  person  is 
prednded  thereby  from  controverting  the  right  and  title  of 
SQch  widow  to  the  dower  so  admeasured.  (2  H^  S,j  491, 
§17  [18]). 

f 

n.  As  to  the  location  and  extent  of  the  admeasurement, 
we  insist, 

1.  That  James  Parks,  the  husband,  having  derived  from 
his  fiither's  will  only  an  undivided  half  of  the  lot  in  question, 
the  admeasurement  should  be  ordered  only  in  an  undivided 
half  part,  a^d  not  in  the  whole  as  prayed  in  the  petition. 
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The  will  of  James  Parks  the  elder  is  on  record  in  the  Sur- 
rogate's office,  and  establishes  the  fact. 

2.  James  Parks  the  younger,  the  husband  of  the  petitioner, 
having  died  in  1815,  and  his  children  haying  duly  conveyed 
the  premises  under  decree  of  the  Court  of  Chancery  by  deed 
dated  April  19, 1816,  the  petitioner  is  entitled,  if  at  all,  only 
to  one-diird  of  the  value  at  the  time  of  the  alienation. 
( WdUcer  vs.  Schvyler,  10  Wmd.^  483 ;  4  Wmd.y  670  ;  2 
HiU,  847 ;  2  R.  S.y  488). 


The  Sukrogatb,— The  petitioner  having  applied  to  this 
court  for  an  admeasurement  of  her  dower  in  certain  premises 
tituated  in  this  city,  of  which  she  claims  her  husband  was 
seised  in  fee  at  the  time  of  his  death,  the  party  in  possession 
contests  the  title  of  the  petitioner's  husband.    I  think  the 
law  is  very  clear  that  a  plea  of  this  character  cannot  be 
entertained  by  this  court.    It  could  not  have  been  the  inten- 
tion of  the  legislature  to  allow  the  title  to  be  litigated  in  the 
Surrogate's  Court,  and  at  the  same  time  to  provide,  as  has 
been  done,  that  the  admeasurement  when  made  and  con- 
firmed shall  be  "  binding  and  conclusive"  upon  the  parties 
"  as  to  the  location  and  extent  of  the  said  widow's  right  of 
dower,"   but  that  "  no  person  shall  be  precluded  thereby 
from  controverting  the  right  and  title  of  such  widow  to  the 
dowelr  so  admeasured."    It  would  be  a  mere  empty  jurisdic- 
tion to  try  the  title  in  the  Surrogate's  Court,  if  when  the 
decision  was  made,  it  precluded  no  person  from  controverting 
the  title  so  tried  and  adjudicated.    Besides,  the  statute  mani- 
festly contemplates,  after  the  dower  has  been  admeasured, 
the  establishment  of  the  "  right  and  title"  in  the  courts  of 
law,  for  it  proceeds  to  give  the  widow  an  action  of  ejec,tment 
to  recover  possession  of   the  lands    admeasured,  in  which 
action  it  is  expressly  declared  ^^  her  right  to  such  dower  may 
be  controverted."    Thus  it  seems  to  me  very  clear  that  the 
Surrogate's  decree  is  only  conclusive  as  to  the  admeasure- 
ment and  location  of  the  dower,  and  if  not  reversed  ox) 
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Appeal  80  binds  all  the  parties  that  the  location  cannot  after- 
wards be  objected  to,  if  the  widow  seek  to  recover  possession 
by  ejectment.    But  the  validity  of  her  claim  to  any  dower, 
the  title  of  her  husband,  his  seisin  and  her  marriage  may  all 
be  questioned  in  ejectment,  notwithstanding  the  admetisure- 
ment    The  statute  is  explicit,  and  there  can  be  no  doubt  on 
this  point.    It  would  be  worse  than  useless  then,  to  allow 
such  a  contest  to  be  carried  on  before  me.    Even  if  I  were 
satisfied  the  widow  had  no  title,  I  should  grant  the  admea- 
surement,  in  order  to  enable  her  to  prosecute  her  claim  with 
proper  advantage  in  a  court  competent  to  deterznine  it    I 
understand  this  to  be  the  doctrine  uniformly  sustained  by 
judicial  decision  in  this  state.    In  the  proceedings  before  the 
Surrogate  for  the  admeasurement  of  dower,  the  widow's  title 
18  to  be  assumed,  and  if  there  be  a  defence,  it  must  be  set  up 
when  she  brings  her  action  for  the  recovery  of  the  part 
assigned  to  her.    {Hyde  vs.  Hyde^  4  Wend.j  630,  and  oases 
there  cUed,) 

In  the  present  case,  it  is  insisted  by  the  party  claiming  to 
be  owner  of  the  premises,  that  the  widow's  husband  was 
seised  only  of  an  undivided  half  of  the  land,  and  that  admea- 
surement should  be  made  in  accordance  with  that  fact.  My 
answer  is  that  it  must  depend  upon  the  widow's  option 
whether  she  shall  have  admeasurement  of  the  whole  or  the 
half  of  the  premises.  That  is  a  question  of  title,  and  must 
be  tried  elsewhere.  If  she  insists  upon  admeasurement  of 
dower  in  the  entire  lot,  in  the  expectation  of  establishing  her 
husband's  seisin  in  the  whole,  she  is  entitled  to  the  admea- 
surement accordingly.  The  premises  beiug  a  single  lot  and 
building,  there  might  be  some  difficulty  in  readily  adjusting 
the  dower  right,  but  -with  the  widow's  consent,  there  seems 
to  be  no  objection  to  setting  apart  particular  rooms,  with  the 
use  of  the  halls  and  passages,  so  as^to  secure  ingress  and 
egress.    (  White  vs.  Story y  2  EiU,  543). 

It  is  fdleged  by  the  owner  that  the  widow's  husband 
aliened  the  land,  and  upon  this  allegation  is  grounded  a 
claim  that  the  admeasurement  should  be  made  with  reference 
Vol.  IV^2. 
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to  the  value  of  the  premises  at  the  time  of  the  alienatioiL  In 
Walker  vs.  Schuyler^  10  Wend.^  481,  it  was  held  that  the 
dower  to  which  the  widow  is  entitled  in  lands  sold  bj  the 
husband  during  marriage,  is  one-third  of  the  value  at  the 
time  of  the  alienation,  and  no  more.  This  was  the  rule  before 
Ihe  Kevised  Statutes,  and  it  has  been  so  held  since.  Chancellor 
Kent  questions  its  correctness,  so  far  as  relates  to  the 
increased  value  of  the  land  irrespective  of  the  improvements 
made  subsequent  to  the  sale,  {Com,,^  4,  p.  64-70) ;  but  the 
doctrine  seems  too  well  established  in  this  State  to  be 
disturbed.  {See  Humphrey  vs.  Phinney^  2  Johns,  i?.,  484 ; 
Dorchester  vs.  Coventry^  11  /5.,  510 ;  Show  vs.  WhUe^  18 
Ib,y  179  ;  amd  Wheeler  vs.  Schuyle9\  supra).  K  an  alienation 
\>j  the  husband  be  proved,  therefore,  there  must  be  aa 
admeasurement  of  the  dower  according  to  the  value  of  the 
premises  at  the  time  of  the  conveyance. 


Copcurr  vs.  MEBOHAin*. 
In  the  maU&r  of  the  estate  ^William  Dubois,  deceased. 

Tem  exeentor  or  adminUtTator  of  a  deceased  member  of  a  partnership  cannot  be 
sued  for  a  firm  debt,  unless  insolvency  of  the  surYiving  partners,  or  some 
other  groand  of  special  relief  be  shown. 

The  obligation  of  a  partnership  debt  is  joint ;  the  remedy  at  law  continues  against 
the  surviving  partner ;  and  the  creditor  is  bound  to  resort  to  his  legal  remedy 
■gainst  him,  or  show  a  necessity  for  coming  into  a  court  of  equity  for  relief 
■gainst  the  estate  of  the  deceM^  partner. 

N.  Mkbbill,  for  CredUota 

Dubois  &  Waniner  gave  their  firm  notes  in  1851  to  J.  & 
P.  Copcutt,  the  petitioners,  which  fell  due  in  1852  and  1858, 
about  which  time  Dubois  &  Warriner  discontinued  business. 
Mr.  Dubois  died  about  August,  1854,  and  ojx  Kov.  23, 1854, 
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Charles  C.  Merchant  qualified  as  his  sole  executor.  The  tefr* 
tator  owed  no  debts  of  any  amount  except  that  dne  the  peti- 
tioners, and  abont  Dec,  1854,  the  executor  received  into  his 
hands  money  of  the  estate  amounting  to  more  than  enough 
to  pay  all  debts.  There  is  a  piece  of  real  estate  besides  to  be 
8old,  no  inventory  has  been  filed,  and  the  executor  has  refused 
to  pay  the  petitioners. 

Petitioners  allege  that  before  Dubois  died,  Dubois  &  War- 
rener  stated  they  were  in  difficulties,  borrowed  money  and 
had  theit  notes  renewed  several  times,  did  a  moderate  busi- 
ness, and  petitioners  do  not  believe  there  is  any  joint  pro- 
perty. 

L  In  equity,  proceedings  may  be  had  against  the  represent- 
ative of  the  deceased  partner  (though  not  at  law)  without 
establishing  the  insolvency  of  the  firm. 

This  is  the  English  rule.  See  the  point  clearly  stated  in 
DayUm^s  Sumogate^  page  298, 4,  6.  Does  the  case  of  Lavh 
fence  vs.  The  Leake  dk  Watte  Orphan  Hbuee^  2  Denio^  577, 
settle  a  different  law  in  this  State  to  apply  to  a  Surrogate's 
Court? 

n.  Sut  the  petitioners  do  establish  b,  prima  facie  case  of 
the  insolvency  of  the  firm,  and  as  the  executor  has  been 
called  upon  to  rebut  it,  an(}  has  not,  he  cannot  be  allowed  to 
rest  upon  a  technicality,  until  an  execution  is  returned  unsat- 
isfied against  the  surviving  partner. 

F.  A.  Cos,  Jifr  Executor. 


Thb  Subsooate. — The  testator  was  a  member  of  the  firm 
of  Dubois  &  Warrener,  and  this  is  an  application  by  one 
of  the  partnership  creditors  to  compel  the  payment  of  his 
claim  out  of  the  individual  and  separate  estate  of  the 
deceased  partner.  The  petition  states  that  before  Dubois 
died,  the  firm  was  in  diflBculty,  borrowing  money  and  renew- 
ing notes,  and  it  is  not  now  believed  that  there  are  any  part- 
n^:Bhip  assets.    The  executor,  on  the  other  hand,  contends 
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that  the  creditor  must  first  recover  judgment  against  the 
BT^viving  partner,  and  show  a  failure  to  collect  his  debt  on 
execution,  before  he  can  reach  the  estate  of  the  deceased 
partner. 

The  rule  is  well  settled  in  this  State,  that  the  executors  or 
administrators  of  a  deceased  memjber  of  a  firm  cannot  be 
sued  for  a  partnership'  debt,  unless  the  insolvency  of  the  sur- 
viving partner  or  some  other  ground  of  specfal  relief  be 
shown.  ( Voarhies  vs.  Baxter,  1  Abbotts^  Pr.  J?.,  43).  The 
ground  of  this  doctrine  is  that  the  obligation  is  joint,  and 
not  joint  and  several,  and  as  the  remedy  at  law  continues 
against  the  surviving  partner,  the  creditor  is  bound  to  resort 
to  his  legal  remedy  against  him,  unless  he  can  show  a  neces- 
sity for  coming  into  a  court  of  equity  for  relief  against  the 
estate  of  the  deceased  partner.  Late  cases  in  England  have 
adopted  a  different  rule,  but  the  highest  tribunal  in  this  State 
has  unanimously  declared  the  law  as  stated.  In  Lawrence 
vs.  The  Trustees  of  the  Leake  <&  Watts  Orphan  House,  2 
Denio,  577,  the  Court  for  the  Correction  of  Errors  affinped 
the  decisions  of  the  Vice  Chancellor  and  the  Chancellor 
annoimcing  this  doctrine,  and  it  was  adjudged  that  a  "  cred- 
itor of  a  partnership  firm,  on  the  death  of  one  of  its  members, 
cannot  sustain  a  bill  against  the  representatives  of  the 
deceased  and  the  surviving  members,  or  agamst  such  repre- 
sentatives alone,  without  averring  and  proving  that  such  sur^ 
viving  partners  are  insolvent."  Doubtless  the  creditor  of  a 
deceased  person  is  not  held  to  strict  legal  rules  in  bringing 
his  claim  into  this  court  for  payment ;  that  is,  according  to 
the  established  principles  of  equity,  he  will  not  be  debarred 
his  rights  by  any  mere  technicality.  I  understand,  however, 
the  doctrine  held  by  our  courts  on  this  subject  of  the  liability  of 
the  representatives  of  a  deceased  partner,  to  be  one  of  sub- 
stance and  not  of  naked  form.  The  obligations  of  the  firm 
stand  against  the  surviving  partners.  Some  reason,  there- 
fore, should  be  shown,  ibr  disturbing  the  usual  course  of  the 
law.  The  surviving  partners  have  the  control  of  all  the 
assets  of  the  firm,  and  are  in  the  first  instance,  bound  to  pay 
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the  debts.  It  is  not  enough  to  saj  the  firm  was  insolyent, 
for  still  sufficient  may  have  been  realized  to  pay  a  dividend, 
and  if  so,  ihe  individual  property  of  the  members  ought  not 
to  be  liable  until  the  joint  assets  have  been  applied.  Even 
if  no  property  existed,  belonging  to  the  firm,  at  the  death  of 
the  deceased,  partner,  there  is  no  reason  why  the  creditor 
should  prosecute  the  claim  against  the  representatives  of  the 
deceased  in  preference  to  suing  the  surviving  members, — ^but 
on  the  contrary  it  would  seem  far  more  appropriate  to  pursue 
those  who  are  conversant  with  the  business  affairs  of  the  part- 
nership, than  those  who  are  necessarily  ignorant  of  them.  The 
law  gives  the  creditor  an  undoubted  remedy  against  the  sur- 
viving partner,  and  why  should  he  be  permitted  in  the  mere 
exercise  of  an  arbitrary  choice  to  decline  that  course  ?  Not- 
withstanding there  are  no  partnership  assets,  it  stiU  may  be 
that  on  an  adjustment  of  the  accounts  of  the  partners,  the  « 
survivors  would  be  bound  to  discharge  all  the  firm  debts. 
The  insolvency  of  the  partnership  is  not,  therefore,  a  sufficient 
excuse  for  departing  from  the  rule  at  law ;  the  insolvency  of 
the  surviving  partner  may  be, — ^but  that  is  not  alleged, 
although  the  applicant  has  procured  the  affidavit  of  the 
partner  as  to  the  insolvency  of  the  firm.  I  must  therefore 
deny  the  present  application. 


LOOKHABT  vs.  TeEB  FtTBLIO  ADMDnSTRATOB. 

In  the  matter  of  the  estate  ^Thomas  Lockhabt,  deceased. 

Tai  praiirioiif  of  the  lUtote  leqniring  the  Public  Adminietntor  to  depoeit  all 
moneje  collected  bj  him,  in  a  bank  designated  by  the  Common  Council,  to 
the  Jotot  credit  of  himself  and  the  Comptroller  of  the  City  of  New  York, 
relate  only  to  the  safe  deposit  of  the  money ;  and  they  do  not  interfere  with 
the  jurisdiction  of  the  Surrogate  over  the  Administrator 

h  iespect  to  the  payment  of  moneys,  the  Public  Administrator  occupies  the  same 
position  aa  other  administrators,  and  is  bound  to  obey  all  lawful  orders  of  the 
Surrogate,  notwithstanding  the  special  directions  of  the  statute  as  to  the 
mode  of  keeping  his  deposits. 

/ 
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LOCKHABT    f».    THE  PUBLIC  ADMINISTRATOR. 

Tboogh  an  adoainiitntoT  it  not  bound  to  ran  the  risk  of  making  tempomy 
inTef  tmenta  for  the  benefit  of  the  eatate,  he  may  under  the  direction  of  the 
Snrrogata,  be  required,  in  a  proper  caae,  to  depoait  the  funda  in  the  Trnat 
CompRny,  ao  aa  to  be  earning  interest,  while  the  eatate  la  in  proceaa  of  aei^ 
tlement. 

P.  B.  SwRiMT,  PMk  Adminiitratcr,  m  persoiL 


Thr  Subbogate. — This  is  an  application  to  compel  the  Pub- 
lic Administrator  in  the  City  of  New  York  to  invest  certain 
moneys  in  his  hands  belonging  to  the  intestate's  estate,  so 
that  they  may  produce  some  interest  during  the  period 
required  by  the  statute  to. intervene  before  the  accounts  of 
the  administrator  can  be  settled.  The  statute  requires  the 
Public  Administrator  to  deposit  all  moneys  collected  by  him, 
^  within  ten  days  after  the  receipt  thereof,  in  such  bank  as  the 
Common  Council  shall  designate,  to  the  joint  credit  of  him- 
self and  the  Comptroller  of  the  City  of  New  York,  except 
so  much  as  may  be  necessary  to  pay  the  current  expenses  of 
any  proceedings  authorised  by  law,  which  shall  be  allowed 
by  the  Surrogate,  not  exceeding  twenty  dollars  in  any  one 
case.  And  it  is  further  provided  that  the  moneys  so  deposited 
shall  be  drawn  out  only  on  the  joint  check  of  the  Public 
Administrator  and  the  Comptroller,  "  in  the  cases  where  by 
law  the  Public  Administrator  is  required  to  pay  out  moneys." 
(2  H.  S.y  127,  §§  35,  37).  I  understand  these  provisions  to 
relate  only  to  the  safe  deposit  of  the  money  in  the  hands  of 
the  Public  Administrator,  the  Common  Council  being  respon- 
sible for  his  acts  done  virtute  officii.  For  this  reason  they 
select  the  bank  of  deposit,  and  the  funds  cannot  be  drawn 
without  the  signature  of  the  Comptroller.  The  regulation  of 
the  method  in  which  the  funds  are  to  be  deposited  and  kept, 
does  not  however  interfere  with  the  jurisdiction  of  the  Sur- 
rogate over  the  administrator,  and  it  becomes  his  duty  to 
draw,  "  where  by  law"  he  "  is  required  to  pay  out  money." 
As  to  the  payment  of  moneys,  he  stands  in  no  other  position 
than  is  occupied  by  fdl  other  administrators;  but  in  this 
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req>6Ct  he  is  bound  to  obej  all  lawful  orders  of  the  Surrogate. 
TbeB%  deposits  are  to  be  distinguished  from  payments  into 
the  citj  treasury,  as  to  which  it  is  provided  that  the  corpora* 
tion  shall  not  be  liable  for  any  interest  thereon.  (2  B,  S.j 
128,  §43.)  If,  however,  the  corporation  is  not  liable  for 
interest  after  the  funds  have  been  paid  into  the  city  treasury, 
much  less  is  there  any  liability,  when  they  have  been  deposit- 
ed according  to  law  in  a  bank.  The  matter  then  resolves 
itself  into  the  simple  question  whether  the  Surrogate  has 
power  to  compel  an  administrator  to  make  a  temporary 
investment  of  funds  for  the  purpose  of  profiting  the  estate, 
during  the  pendency  of  the  administration.  If  so,  then  the 
Public  Administrator  is  affected  by  the  exercise  of  such 
jurisdiction  the  same  as  any  other  administrator — ^and  is  not 
exempted  therefrom,  by  reason  of  the  special  provisions 
in  relation  to  the  safe  keeping  and  deposit  of  moneys 
received  before  the  final  settlement  of  the  accoimts.  Where 
investments  are  directed  to  be  made  by  the  provisions  of 
a  will,  there  can  be  no  doubt  that  an  executor  failing 
to  comply  with  such  directions  may  be  charged  with 
interest.  But  in  respect  to  administrators,  they  are  not 
ordinarily  chargeable  with  interest  within  a  year  after  the 
grant  of  letters,  unless  they  have  used  the  money,  or  unne- 
cessarily withdrawn  investments.  An  administrator  is  not 
however  bound  to  run  the  risk  of  making  temporary  invest- 
ments for  the  benefit  of  the  estate,  and  if  the  funds  be  depos- 
ited in  some  safe  bank  when  collected,  to  his  account  as 
administrator,  he  will  be  exempted  from  liability  for  interest 
But  there  seems  to  be  no  good  reason,  why  the  administrator 
should  not,  under  the  direction  of  the  Surrogate,  deposit  the 
funds  where  they  may  temporarily  be  earning  interest,  and 
yet  be  entirely  safe.  The  estate,  in  such  a  case,  will  be  bene- 
fited, and  at  the  same  time  the  administrator  be  held  harm- 
less. In  the  present  instance  there  will  probably  be  no 
dainuB  of  any  great  amount  against  the  estate,-r-a  large  bal- 
ance IB  already  in  the-hands  of  the  Public  Administrator,  in 
which  nunors  are  interested,  and  if  no  income  is  derived 
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from  the  property  they  will  be  left  destitute  of  the  meanB  of 
Bupport.  I  think  therefore  it  is  not  only  just,  but  entirely 
within  the  province  of  the  court,  to  order  the  amount  col- 
lected, to  be  deposited  in  the  Trust  company,  where  it  will  be 
earning  something  towards  the  maintenance  of  these  orphansy 
while  the  administration  is  in  process  of  settlement. 


Delafeeld  vs,  Pabish. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 

Henby  Parish,  deceased. 

Wbkbb,  during  a  contest  on  the  probate  of  a  will,  a  special  collector  had  been 
appointed,  with  directione  not  to  inetitute  euita  without  the  permission  of  the 
Surrogate,  and  the  widow  of  the  deceased  claimed  certain  property  as  gifts 
made  to  her  in  the  life-time  of  her  husband  ; — the  collector  having  applied 
for  leave  to  test  the  validity  of  the  gifts  by  an  action  at  law,  it  was  Held, 
that  the  permission  should  be  granted. 

In  respect  to  the  right  to  institute  suits,  a  collector  stands  on  the  same  footing  as 
other  administrators,  and  he  is  the  judge  of  the  propriety  of  his  own  course 
of  action,  subject  only  to  his  liability  when  the  administration  is  terminated, 
and  the  accounts  are  settled  before  the  Surrogate.  If  he  fail  to  institute 
foits  at  the  instance  of  parties  in  interest,  upon  the  offer  of  sufficient  indem- 
nity against  costs,  he  may  be  h^ld  accountable  for  the  Joss  resulting  from  hia 
zefiisaL 

Ghaslbs  0*Covoft,  for  Daniel  Parith, 

Jonir  W.  Edmonds,  for  Anne  PearUh  ani  Martha  Sherman, 

F.  B.  CaTTixo, 

W.  11  EvAETB,  for  Suion  Parish, 


The  Stikbooate. — ^The  special  collector  appointed  in  this 
case  has  presented  an  application  for  leave  to  institute  a  suit 
at  law  against  the  widow  of  the  decedent,  for  the  recorery 
of  certain  stocks  and  securities,  standing  in  her  name  and 
claimed  by  her  as  her  property,  amounting  in  value  to  the 
sum  of  three  hundred  and  eighty-two  thousand  dollars.    The 
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petition  alleges  that  most  of  these  assets  were  purchased  after 
Mr.  Parish  was  attacked  with  paralysis,  in  Jnly,  1849,  with 
fiinds  derived  from  his  estate,  and  that  the  rest  were  transfer- 
red bj  Mrs.  Parish  to  her  own  name,  under  an  alleged  power 
of  attorney,  subsequent  to  the  same  period.  These  facts  are 
not  denied,  but  by  the  affidavit  interposed  in  answer  to  the 
petition,  it  is  set  up  by  Mrs.  Parish,  that  the  investments 
made  in  her  name  and  the  transfers  under  the  power  of  at- 
torney, ^^  were  specifically,  in  each  instance,  made  by  the 
wish  and  direction  to  that  effect"  of  the  decedent,  ^^  and  so  to 
become  and  be  her  property." 

Now  it  is  obvious  that  the  validity  of  these  gifts  in  the 
life-time  of  Mr.  Parish,  and  after  his  attack  in  1849,  will 
probably  involve  much  the  same  questions  as  those  under  in« 
vestigation  in  this  court  on  the  probate  of  the  will  and  codi^ 
cils,  and  should  the  determination  here  possibly  be  adverse 
to  the  codicils,  the  claim  to  the  gifts  must  afterwards  bo 
settled  in  another  y!?rum. 

Under  this  state  of  facts  the  collector  declares,  that  he 
deems  it  to  be  his  duty,  to  collect  and  hold  all  the  securities 
and  property,  which  after  the  decedent's  attack  arose  or  were 
accumulated  from  his  funds  or  assets,  and  to  contest  the 
validity  of  all  transactions  diverting  the  same  from  his  estate. 
He  accordingly  asks  that  he  be  permitted  to  bring  a  suit  for 
fiiat  purpose.  I  have  no  hesitation  in  saying  that  permission 
should  be  granted.  K  the  codicils  are  valid,  and  the  pro- 
perty  is  claimed  by  Mrs.  Parish  under  therriy  then  the  assets 
should  be  placed  in  the  hands  of  the  collector,  who  repre* 
sents  the  estate,  and  they  should  not  be  left  in  the  control  of 
a  legatee,  who  has  neither  tide  nor  official  capacity. 

If,  on  the  other  hand,  there  be  a  desire  to  stand  by  the 
claim  to  the  property  under  the  gifts j  then  there  can  be  no 
l^al  reason  why  the  gifts  should  not  be  tried  in  the  appro- 
priate tribunal  for  that  class  of  actions — a  court  of  law.  The 
various  arguments  in  respect  to  the  inconveniences  attending 
such  an  action,  have  not  the  slightest  weight.  No  tribunal 
can  ever  admit  the  plea,  from  a  party  who  sets  up  a  claimi 
that  it  is  inconvenient  to  try  the  claim. 
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Bnt  on  the  part  of  Mrs.  Parish,  it  is  insisted  that  if  the 
codicils  are  sustained,  the  snit  at  law  will  not  be  necessary. 
That  suggestion  is  met  however,  on  the  other  side,  by  the 
reply  that  if  the  codicils  are  not  sustained,  a  suit  at  law  will 
be  necessary.  And  one  argument  is  just  as  good  as  the  other, 
unless  I  can  intimate  which  party  has  the  better.  That  I 
certainly  should  not  do,  even  if  I  had  the  means  or  power. 
The  cause  is  but  midway  in  progress,  and  it  is  not  only  the 
duty  of  the  court  to  abstain  as  far  as  possible  from  forming 
definite  opinions  until  after  the  final  hearing,  but  also  to  re* 
frain  from  expressions  which  might  seem  to  indicate  them. 
Without  entertaining  or  expressing  any  views  either  as  to  the 
result  of  this  contest,  or  its  present  position  before  me,  I  pro- 
pose to  grant  this  application,  on  the  ground  among  others, 
that  I  ought  not  to  restrain  the  collector  from  bringing  such 
actions  at  law  as  he  may  deem  proper ;  unless  I  can  say  he  is 
clearly  wrong  in  his  contemplated  purpose, — and  that  I  can- 
not say,  because  it  involves  my  having  and  expressing  an 
opinion  on  the  present  merits  of  the  controversy,  and  its  pro- 
bable results. 

But  still  further :  it  must  not  be  overlooked  that  the  col- 
lection of  this  estate  devolves  upon  the  special  administrator, 
and  not  upon  me.  He  is  the  officer  appointed  by  the  law  for 
that  express  object,  and  he  is  personally  responsible  to  all 
parties  interested,  for  neglect  or  breach  of  duty.  In  respect 
to  suits  he  stands  on  the  same  footing  as  all  other  administra- 
tors, and  he  is  the  judge  of  the  propriety  of  his  own  course 
of  action,  subject  only  to  his  liability  when  the  administra-^ 
tion  is  terminated,  and  the  accounts  are  settled  before  the 
Surrogate.  If  he  fail  to  institute  suits  at  the  instance  of 
parties  in  interest,  upon  the  offer  of  sufficient  indemnity 
against  costs,  he  may  be  held  accountable  for  the  loss  result- 
ing from  his  refusal.  The  authority  he  receives  consists  in 
^'  special  letters  of  administration,  authorizing  the  preservation 
and  collection  of  the  goods  of  the  deceased,"  and  the  statute 
expressly  declares  that  he  shall  have  power  '^  to  collect  the 
goods,  chattels,  personal  estate  and  debts  of  the  deceased, 
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and  to  secure  the  same  at  such  reasonable  expense  as  the 
Surrogate  shall  allow,  and  for  these  purposes  he  may  mamtain 
suits  as  administrator."  The  law  therefore  empowers  him  to 
bring  snits  ^^as  administrator,"  and  this  too  of  his  own 
motion,  and  without  being  compelled  in  the  first  place  to  ask 
the  permission  of  the  Surrogate. 

It  is  manifest  therefore,  that  if  I  had  not  in  the  order  direct- 
ing the  appointment  of  a  collector,  restrained  him  &om 
bringing  actions  without  mj  consent,  he  might  have  acted 
in  this  respect  at  his  pleasure,  under  the  authority  conferred 
upon  him  by  the  statute.  That  restraint  was  placed  in  the 
order,  more  to  satisfy  objections  that  numerous  prosecutions 
might  be  instituted,  than  from  supposition  on  my  part  that  it 
would  become  a  necessary  check  against  undue  exertion  of 
official  power.  It  simply  postponed  from  that  time  to  this, 
the  question  whether  the  collector  should  be  prevented  from 
testing  die  title  to  these  gifts  in  a  court  of  law.  In  now 
permitting  him  to  bring  the  proposed  suit,  I  give  him  no 
directions,  but  simply  restore  him  to  his  statutory  powers.  I 
express  no  opinion  whether  the  cause  of  action  is  well  taken 
or  not,  nor  do  I  suggest  any  advice  as  to  his  course ;  but  my 
(^cial  duty  is  satisfied  in  saying  that  as  the  claim  has  been 
advanced,  I  can  see  no  reasonable  ground  for  denying  to  the 
collector  the  opportunity  of  having  it  determined  in  the  pro- 
per tribunal,  if  he  shall  be  so  advised.  It  is  the  statute  which 
authorizes  him  to  sue,  and  I  simply  let  the  statute  have  its 
course,  in  the  absence  of  any  sufficient  cause  for  impeding 
it.  The  assertion  of  title  by  way  of  gift  is  adverse  to  the 
estate,  and  it  presents  an  independent  legal  question  entirely 
beyond  the  jurisdiction  of  the  probate  judge.  It  would  be 
an  unwarrantable  assumption  on  my  part,  and  certainly 
without  a  single  precedent,  to  enjoin  the  officer  who  repre- 
sents the  estate,  from  appealing  to  a  court  of  law  to  decide  a 
purely  legal  title,  upon  any  supposed  reasons  of  inconveni- 
ence to  the  party  in  possession  of  the  property.  An  order 
must  therefore  be  entered  allowing  the  collector  to  bring  an 
action  to  test  the  validity  of  these  gifts. 
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Fesrze  v8.  The  Pubuo  AoMnnsTRATOB.* 
In  the  matter  of  the  Estate  of  Jeaitnb  Du  Ltjz,  deceased. 

A  ooNTMTSD  caie  of  legitimacy,  arinng  upon  an  application  for  gnnt  of  adminis- 
tration, decided  in  favor  of  the  partj  claiming  to  be  the  lawful  aon  of  the 
deceased.  * 

The  preaumpcloii  is  alwayi  in  fiiTor  of  marriage.  If  the  eridence  merely  show 
filiation,  legitimacy  will  generally  be  presumed. 

The  foroe  of  these  presumptions  becomes  greatly  increased  by  the  remoteness  of 
the  affair,  and  by  the  circumstance  that  the  parents  are  dead,  and  the  children 
alone  are  interested. 

The  essence  of  the  marriage  contract  consists  in  consent,  and  forms  are  not  requi« 
site  to  its  ▼alidity,' except  so  far  as  they  have  been  prescribed  by  the  civil 
authority. 

Before  the  adoption  of  the  Code  Civil,  there  was  no  statutory  rule  in  France  as  to 
the  extent  and  character  of  evidence  to  establish  marriage  and  legitimacy, 
but  the  subject  was  reposed  in  the  judgment  of  the  tribunals. 

Under  the  law  of  1792,  regulating  marriages  in  France  before  the  adoption  of  the 
Code  Civil,  failure  to  publish  the  bans  did  not  invalidate  the  ceremony. 

The  consent  of  parents  to  the  marriage  of  minors  was  not  required  by  the  Canon 
Law,  as  essential  to  the  formation  of  the  contract ;  and  by  the  ancient  juris- 
prudence of  France,  want  of  consent  was  only  cause  of  relative  nullity  and 
not  absolute. 

Enactments  requiring  the  consent  of  parents  are  additions  to  the  requirements  of 
natural  law,  and  are  therefore  construed  strictly — and  consent  will  be  pre- 
sumed until  the  contrary  be  shewn. 

Under  the  Code  Civil,  the  »UUua  of  the  child  is  determined  by  name,  reputation, 
and  treatment. 

A  simple  declaration  of  filiation  in  the  absence  of  other  testimony  is  presumptive 
evidence  of  legitimacy. 

fiy  the  ancient  French  law,  an  acU  of  baptism,  declaring  the  child  to  be  the  son 
or  daughter  of  the  parents  named  in  the  acU^  occupied  the  first  rank  among 
the  proofs  of  a  legitimate  status. 

Charles  0*Conor,  for  the  Public  Administrator. 

L  Ab  to  a  cohabitation  or  common  dwelling,  in  tlie  only 
material  eense,  t.  e.  as  tending  to  make  out  a  possesBion  de 
facto  of  a  statue^  of  even  as  high  a  moral  stamp  as  that  of  a 
faithful  concubine,  the  claimant's  case  rests  upon  the  evidence 

•  See  8  Brad.  Surr.  R.,  pp.  151,  2i9. 
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of  De  GkUu.  It  covers  a  period  of  only  two  months,  and  that 
is  the  period  of  necessary  confinement  from  publicity,  by 
reason  of  the  pains  precedent  and  subsequent  to  childbirth. 
It  is  in  a  remote  and  obscure  quarter,  the  outskirts  of  the 
town,  and  apparently  removed  from  the  access  of  any  relative 
or  any  friend,  except  the  servant-girl  of  her  kind  mistress, 
Anere. 

1.  If  obscurity  and  concealment  were  not  sought,  why,  as 
her  mistress  was  kind,  was  she  not  permitted  to  remain  in 
the  house  2 

S.  This  is  the  only  time  and  the  only  place  where  they  are 
shewn  ever  to  have  had  a  conmxon  domicil,  unless  you  take 
the  vague  recoUection  of  reports  on  this  head,  given  by  Va- 
lentin's sister,  then  a  little  girl. 

And  on  this  poii^t  let  it  not  be  said  that  the  want  of  evi- 
dence that  openly  and  without  blush  they  occupied  the  same 
habitation,  results  from  the  loss  of  evidence :  on  the  contrary, 
the  evidence  is  ample,  affirmative,  and  explicit,  that  during 
the  whole  period  of  the  association  of  Valentin  and  Jane 
prior  to  the  birth  of  claimant,  until  she  went  to  her  hiding 
place  to  be  delivered,  she  lived  as  a  servant  in  the  house  of 
Mr.  Anere. 

n.  Then  as  to  reputation  ;  this  also  rests  solely  upon  the 
evidence  of  this  same  witness,  De  Galai. 

1.  She  does  not  allege  a  reputation,  or  that  she  ever  heard 
them  called  man  and  wife,  or  that  she  supposed  them  to  be 
man  and  wife,  or  that  they  ever  so  called  each  other. 

2.  She  proves  a  local  name  which,  by  inference,  admits 
the  idea  that  the  strangers  to  her  status  residing  there,  sup- 
posed her  to  be  the  wife  of  her  associate,  and  called  her  by 
his  name. 

llus  is  just  nothing  at  all. 

3.  She  testifies  that  Mde.  Anere  caded  her  Mde.  Ferri6 — 
this  is  a  very  slight  bit  of  evidence. 

From  motives  of  worldly  prudence  and  for  the  credit  of  her 
house,  intending  soon  and  gently  to  part  with  her,  Mde.  Anere 
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might  have  done  this  in  talking  to  her  servant ; — ^the  witneBB 
may  well  be  mistaken  about  it.  (1  Wend.^  662  ;  3  Sumiu 
488  ;  Best  on  Pre&wm^Uve  Emden>ce^  %  272  ;) — ^bnt, 

4.  Supposing  this  last  fact  to  be  undoubted,  I  saj,  in  the 
language  of  Lord  Brougham,  in  a  recent  case,  81  Eng.  Z.  dk 
£q.  JS.j  19,  ^^  It  is  too  feeble  to  balance  the  other  circum- 
Btances  of  the  case." 

Argument. — The  issue  of  law  in 'this  case  is  narrowed 
down  to  a  verj  simple  point.  By  the  common  law,  (exclud- 
ing the  ecclesiastical  law,  which  was  not  adopted  in  this 
country,)  and  which  will  be  presumed  to  be  the  common  law 
of  all  civilized  nations  until  proof  to  the  contrary  is  shewn, 
marriage  is  a  mere  consensual  contract.  And  it  is  sufficient 
to  prove  the  contract,  by  any  proof  satisfactory  to  the  mind 
that  the  parties  agreed  to  assume  the  relation  of  man  and  wife. 

Arbitrary  rules  of  evidence  in  another  country,  it  is  pro- 
bable, would  not  bind  here,  since  they  belong  to  the  lexfari* 

The  lex  lod  contractics  governs  as  to  the  fact  whether  a 
valid  marriage  took  place.  {U  Or  say  vs.  IfOrsay^  9  Watts.  ^ 
851 ;  Sussex  Peen^age  Case,  11  01.  <6  M.,  189 :  Bw^hUOa 
vs.  Vwrdm,  ia.dk  FL,  895.) 

Art.  18,  Tit.  4,  of  the  law  of  1792,  enacts,  that  marriages 
contracted  in  contravention  of  the  preceding  articles  of  Sec.  1, 
of  that  title  shall  be  invalid.  The  statute  draws  the  distino- 
' 'on  itself  between  what  is  merely  directory  and  what  is  es- 
sential to  the  validity  of  the  marriage.  All  the  provisions  of 
this  section  relate  to  matters  which,  by  the  general  law,  are 
esteemed  vital  and  fundamental,  unless  it  be  the  consent  of 
parents.  This ; — ^the  consent  of  parents  in  the  case  of  minors, 
— ^is  included  in  a  section  which  makes  certam  requisites 
vital  and  necessary  to  the  validity  of  the  contract  The  pro- 
visions  with  regard  to  consent  might  be  thus  expressed,- 
"  the  age  requisite  for  marriage  with  consent  is  fifteen  years 
for  males,  and  thirteen  years  for  girls ;  and  without  consent, 
twenty-one." 

Now  if  Valentin  Ferri6  was  not  twenty-one,  any  alleged 
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contract  of  marriage  was  absolutely  void,  because  the  con- 
sent of  his  father  was  not  obtained.  If  it  be  contended  that 
Valentin,  by  virtue  of  the  other  provisions  of  the  act  could 
default  his  father,  by  reason  of  his  not  making  a  formal  act 
of  opposition,  then  there  is  no  evidence  that  Valentin  cited 
his  father  or  gave  him  notice  of  the  intended  act. 

Marriage  may  be  formed  per  verba  deprcBsenti.  The  Lm- 
guage  of  the  books  as  to  marriage  per  verba  de  futuro  oum 
eopuldj  is  only  to  be  filttisfactorily  considered  as  embracing 
the  proposition  that  the  copulation  is  to  be  treated  in  itself  as 
an  assumption  of  the  marital  relation.  (7%e  Qiteen,  vs.  MiUiSy 
10  a.  dk  FL,  555,  575,  588,  626,  648,  652.) 

If  the  subsequent  intercourse  is  shewn  to  have  taken  place 
under  a  then  present  agreement,  then  there  will  be  a  mar- 
riage. Hie  previous  a^eement  is  only  an  item  of  evidence 
to  fortify  the  presumption  of  an  agreement  at  the  time  of 
copulation.  Words  of  future  marriage  followed  by  copula- 
tion are  only  one  of  the  modes  of  proving  an  agreement  at  the 
time  of  consummation. 

If  ow  as  to  the  facts  bearing  upon  this  point, — ^the  utmost 
proved  is,  that  Valentin  wished  to  marry  this  woman,  his 
father  would  not  consent,  he  left  his  father's  house  and  con- 
sorted with  her.  The  publication  of  intent  to  marry  is  sub- 
sequent to  the  copulation.  It  only  shows  that  the  parties 
intended  to  get  married,  if  they  could. 

What  evidence  is-  required  to  sustain  a  consensual  agree- 
ment to  become  man  and  wife  f  1!^ o  particular  grade  of  evi- 
dence is  requisite.  Whatever  will  properly  convince  the 
judgment  is  sufficient.  Declarations  of  the  parties  are  com- 
petent, and  where  the  facts  are  ancient,  hearsay  will  be  ad- 
mitted, and  generally  the  most  liberal  rules  be  applied. 
The  highest  idnd  of  evidence  is  direct  proof  of  the  admission 
of  the  parties  as  to  a  present  agreement — ^the  lowest,  is  co- 
habitation and  reputation,  that  is,  living  together,  having  a 
eonmion  habitation,  and  being  reputed  to  be  man  and  wife. 

We  concede  on  the  facts  of  the  case  that  Jeanne  Icart  had 
from  the  first,  and  if  you  please  throughout  her  life,  what 


83  CASES  IN  THE  SURROGATE'S   COURT. 


FERRIS    V8,    THE   PUBLIC   ADMINISTRATOR. 


would  be  called  in  France  and  to  BOiAe  extent  here,  a  good 
general  reputation  in  respect  to  chastity ;  she  was  not  a  com- 
mon woman,  not  what  would  be  called  generally  lewd.  8he 
affected  to  be  pure  and  chaste,  and  set  at  all  times  a  Talue 
upon  her  reputation  as  such.  And  Valentin  Ferri6,  the  al- 
leged father,  had  in  all  these  respects  a  very  good  reputation, 
and  deservedly.  The  case  shews  that  in  the  estimation  of  her 
neighbors,  a  state  of  concubinage  is  not  in  the  very  highest 
degree  dishonorable  to  the  woman,  where  mutual  affection 
exists  and  mutual  fidelity  is  observed.  .  Consequently j  the 
witnesses  express  that  she  was  not  loose  with  other  men,  and 
that  Valentin  was  not  loose  with  other  women. 

She  united  herself  with  Du  Lux  very  early,  and  that  was 
by  our  law  a  valid  marriage  as  early  as  1808.  They  lived 
together  openly  and  notoriously ;  she  openly  and  notoriously 
assumed  his  name,  and  was  permitted  to  do  so ;  and  there 
was  that  absence  of  shame  on  the  part  of  each  of  them,, 
which,  like  the  purity  of  Adam  and  £ye  in  the  garden  of 
Eden,  before  they  ate  the  forbidden  fruit,  indicated  a  con- 
'  sciousness  of  a  lawful  union. 

There  is  no  doubt  that  Valentin  and  Jeanne  had  sexual 
commerce,  and  that  Ferri6  is  the  fruit  of  their  union ;  that  the 
mother  went  from  her  ordinary  domicil  to  some  more  private 
place,  at  or  shortly  before  the  birth  of  this  child,  where  she 
was  delivered  with  a  considerable  degree  of  privacy  ;  that 
instantly  at  its  birth,  her  offspring,  contrary  to  the  love 
and  instincts  of  a  mother  for  her  first  child,  and  contrary  to 
the  ordinary  course  of  persons  who  are  in  a  needy  condition, 
was  put  out  of  the  way  to  nurse ;  and  that  the  intercourse 
between  the  father  and  the  child  appears  to  have  been  lite- 
rally nothing,  while  the  mother  soon  left  that  part  of  the 
country  and  separated  herself  from  all  connection  with  or 
report  of  the  union  she  had  with  Valentin,  aud  entered  into 
the  marriage  state  with  Du  Lux. 

She  did  not  disclose  to  Du  Lux  her  previous  intercourse 
with  Ferris  before  her  marriage,  and  she  always  passed  her- 
self to  him,  as  Jeanne  Icart,  a  single  woman.    In  his  letters 
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he  shewed  solicitude  as  to  her  conduct  and  reputation,  com- 
municated to  her  the  tattle  he  had  heard  about  her  at  Tou- 
louse,  and  overlooked  any  mention  of  her  having  issue  bj 
another  man.  Valentin  was  then  living,  and  stQl  she  was 
about  to  enter  into  a  bigamous  connection, — if  she  had  been 
previously  married. 

Her  connection  with  Ferris  was  not  known  at  Biert,  her 
domiciL  Hie  report  as  to  her  child  only  reached  Biert  after 
her  return  from  America,  and  even  then  she  did  not  commu- 
nicate it  to  everybody.  It  is  to  be  presumed,  and  there  is  no 
evidence  to  shew  the  contrary,  that  she  kept  the  matter 
secret  fix>m  Du  Lux ;  this  secrecy,  if  there  were  a  marriage, 
was  more  heinous  than  if  there  had  been  no  previous 
marriage. 

Hie  fiEu^t  of  her  having  a  child  was  then  concealed  from  Du 
Lux  ;  up  to  what  period  was  the  concealment  persisted  in! 
Before  her  marriage,  she  would  not  tell  him,  but  afterwards 
h  mi^t  be  disclosed,  or  by  long  intercourse  or  some  cir- 
cumstance be  discovered,  or  when  greater  confidence  existed, 
have  been  voluntarily  communicated. 

When  she  returned  in  1815,  she  admitted  the  child  to  be 
her  own ; — she  did  not  term  him  "  her  nephew," — ^that 
phrase  ^*  nephew"  is  only  adopted  after  her  return  to  America. 
Cautiously  adopted  in  all  her  correspondence,  it  was  not  to 
eonceal  the  real  relation  from  Du  Lux — ^it  was  to  save  her 
reputation  in  America,  from  the  imputation  that  would  have 
rested  upon  her  chastity,  if  having  always  concealed  this 
early  connection  it  were  now  disclosed.  And  this  phrase 
she  never  departed  from  in  any  written  document,  but  studi- 
ously observed  it,  and  rigorously  exacted  from  Ferri6  that 
same  formality  in  his  most  private  and  confidential  corres- 
pondence. What  was  the  motive  for  this  continued  conceal- 
ment f  Valentin  Ferris  was  dead.  The  fact  had  been 
communicated  to  Du  Lux ;  and  there  is  but  one  motive — the 
persistence  in  the  line  of  secrecy  which  marked  her  conduct 
from  the  outset 

» 

Ab  to  her  declarations  in  this  conntrr  after  he  came  here, 
WoL.  IV.-    - 
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that  he  was  her  son,  thej  are  inconsistent  with  her  invariable 
custom  in  her  letters,  and  with  the  coarse  of  conduct  she  had 
rigoronsly  persisted  in  since  her  connection  with  Yalentin. 
Thej  are  contradicted  bj  the  written  testimony.  It  is  to  be 
noted  that  on  her  death-bed  she  did  not  recognize  him  as  her 
son,  but  called  him  nephew ;  that  the  witnesses  who  are  well 
known  to  the  court  do  not  saj  she  called  him  her  son.  And 
there  was  something  singular  in  the  way  in  which  she  acknow- 
ledged him — ^to  one  she  said,  "  as  the  world  goes  they  say  he 
is  my  son ;"  by  this  she  meant,  "  people  call  him  my  son." 
Another  witness  says  she  speaks  of  Ferri6  as  her  son,  when 
she  had  taken  '^a  little  drop,"  and  that  ^^when  she  was 
sober  she  always  spoke  of  him  as  her  nephew."  If  she  did 
call  him  her  son,  it  proves  irreconcilable  inconsistency  in  her 
conduct  She  was  publisliing  the  secret  in  her  conversations 
and  preserving  it  in  her  private  correspondence. 

K  we  examine  the  evidence  bearing  directly  upon  the 
question  as  to  the  facts  connected  with  the  alleged  marriage 
at  the  time,  it  does  not  show  any  reputation  that  they  were 
man  and  wife,  but  moreover  there  is  the  contrary  reputation 
established,  that  their  reputation  was  that  of  lover  and  mis- 
tress. At  Biert  there  was  no  reputation  at  all  that  she  was 
married  or  had  a  child — ^until  she  formed  her  connection  with 
Du  Lux.  At  Massat,  the  body  of.  the  testimony  is  that  while 
she  lived  there  she  had  a  good  reputation — ^that  no  one  ever 
heard  or  knew  of  her  being  married,  or  having  lived  with 
Ferri6  ;  tiiat  there  .was  a  reputation  she  had  been  the  mistress 
of  somebody  and  that  she  had  a  child.  When  she  returned 
to  Biert,  in  1815,  there  was  a  reputation  that  she  had  a  child 
and  that  it  was  illegitimate. 

What  was  the  reputation  at  St.  Girons  ?  There  was  none 
of  marriage,  but  rather  to  the  contrary. 

As  to  the  publication  of  the  bans,  what  are  its  legal  weight 
and  value?  In  questions  of  pedigree,  when  they  become 
ancient  especially,  declarations,  conversations  and  statements 
are  evidence — old  letters,  and  books  and  entries  are  evidence. 
Entries  in  ancient  books  of  record  are  also  competent.    The 
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erasure  of  the  bans  and  the  word  '^  null"  were  made  at  the 
same  time  and  for  the  same  purpose — ^that  is  the  reasonable 
presumption*     The  notice  was  short — ^Valentin   desired  to 
many  if  he  could  get  the  consent  of  his  father,  and  not  being 
able  to  procure  it,  the  undertaking  may  well  be  considered  to 
have  been  abandoned.    If  his  father  had  appeared,  and  with- 
held his  consent,  and  objected  to  the  insufficiency  of  the 
notice,  the  entry  might  have  been  made  in  that  way.    It 
proTes  the  parties  were  not  marriedbefore  that  entry.    It 
proves  conclusively  that  Yalentin  was  under  twenty  years  of 
age.  The  want  of  consent  is  eztrinsically  proved.  It  is  proved 
by  this  writing  that  Yalentin  wished  to  get  married— ^uid  if 
he  could  have  overcome  his  father's  opposition  he  would 
have  done  so.    The  age  was  not  important  except  that  it 
should  be  stated  as  above  twenty*one.    The  record  therefore 
is  to  be  taken  as  accurate  in  respect  to  his  age.    The  consent 
of  the  father  being  necessary,  they  could  not  have  married 
per  verba  cU  prceaenti^  and  there  is  not  only  no  proof  that 
they  did,  but  all  the  circumstances  are  inconsistent  with  the 
idea  that  they  married  or  understood  they  had  married, 
llieir  original  cohabitation  was  undoubtedly  not  matrimonial| 
this  is  clearly  shown  by  the  publication  of  the  bans.    The 
certificate  of  the  baptism  shows  that  the  relation  of  the  par 
rents  was  not  represented  as  connubial.  The  other  certificates 
in  evidence  show  the  custom  in  this  respect.    Now,  in  con- 
clusion.   1.  She  never  possessed  the  atat/us  of  a  married 
woman.    2.  Ferri6  never  had  the  atatfus  of  a  married  man. 
8.  Hie  claimant  has  only  one  single  circumstance  supposed 
to  be  in  favor  of  his  status^ — that  he  was  called  FerriS :  but 
this  is  no  proof  of  legitimacy.    4.  His  father  lived  till  he 
was  eleven  years  of  age,  but  does  not  appear  to  have  recog- 
nized him.  5.  As  soon  as  bom  he  was  sent  away-^his  mother 
then  shunned  him..    6.  The  settlement  of  his  grandfather's 
estate  does  not  recognize  the  claimant.    7.  FerriS  never  waa 
recognized  by  the  decedent  as  her  legitimate  son. 
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John  Jat, /or  Benoit  CarajoUe,  claiming  at  next  of  lan^  and  other$. 

Three  important  points  in  the  case  have  been  determined 
by  the  Surrogate  in  the  two  decisions  already  made,  as 
follows : 

•  I.  That  the  next  of  kin^  in  case  of  Ferri6's  illegitimacy, 
are  clearly  entitled,  and  although  from  being  non-resident 
aliens  they  are  disqualified  from  admimstering,  that  disquali- 
fication may  be  removed  by  a  change  of  residence  to  New 

York : 

That  their  alienage,  however  it  affects  the  mere  question  of 
administration,  affords  no  reason  for  discharging  their  claim 
to  the  property :  in  that  respect  their  standing  here  is  not  a 
matter  of  comity  but  of  strict  right. 

n.  That  the  act  of  the  State  touching  illegitimate  children 
is  as  to  the  next  of  kin  a  pure  nulUty. 

.  m.  That  the  stahte  of  Ferri6  must  be  dete]:mined  by  the 
law  of  France  then  in  existence,  passed  20th  of  September, 
1793,  and  which  continued  in  force  until  the  decree  of  Na- 
poleon. 

We  now  for  the  next  of  kin  submit  the  following  points : 
L  That  the  Carajolles  are  the  next  of  kin  to  the  decedent 
(we  refer  to  the  proof  in  support  of  their  claim  in  the  case), 
and  as  such  are  entitled  to  inherit,  inasmuch  as : 

n.  There  is  not  sufficient  proof  to  justify  a  judgment  by 
this  court,  that  by  the  law  of  France  referred  to  by  the 
Surrogate,  John  P.  Ferri6  was  bom  in  lawful  wedlock.  {See 
Ch.  J.  Parsons  in  MUford  vs.  Warcester^^  7  Mass.  -ff.,  48,  on 
strid  compUcmce  with  statute  requirements). 

This  is  not  a  case  in  which  the  Court  can  presume  mar- 
riage from  the  fact  of  filiation,  and  dispense  with  proof  of 
the  fact.    Where  the  evidence  is  such  as  to  prove  filiation 
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without  affording  anj  inference  either  waj  on  the  ques- 
tion of  sUxtuSy  a  presumption  of  legitimacy  maj  be  inter? 
posed  {Hubbcbck  on  Stic.^  250),  for  then  it  is  presumed  that 
the  concubiitta  to  which  the  birth  is  to  be  referred,  was  that 
of  married  persoiis ;  but  here  it  is  clearly  proven  that  the 
concubittis  to  which  the  birth  of  Ferri6  must  be  referred,  was 
aniawful,  and  that  no  marriage  had  taken  place  up  to  the 
4th  of  May,  1800,  the  date  of  publication  of  intended  mar- 
riage, when  the  boy  had  been  begotten  for  several  monthsi 
In  such  case,  the  boy  could  be  legitimised  only  by  a  mar- 
riage pursuant  to  the  lex  loci  between  Valentin  Fem6  and 
Jane  Icart  during  the  interval  of  about  two  months,  that 
elapsed  after  the  said  4th  of  May,  and  before  the  80th  of 
Jnne,  1800,  when  the  boy  was  bom.  Being  begotten  out  of 
wedlock,  his  status  in  this  Court  is  that  of  an  iUegUimcUBj 
nntil  the  marriage  is  shown. 

Hie  presumption  of  illegitimacy  is  inevitable,  and  can  only 
be  overthrown  by  satisfactory  proof,  and  the  burden  of  proof 
lies  on  Ferri6,  who  affirms  the  fact,  and  not  on  those  who 
deny  it.    {BtMaek^  260-1). 

Ftrsi.  The  evidence  affords  no  direct  proof  of  marriage. 

llie  law  of  September  20th,  1792,  in  force  at  St.  Girons  in 
the  year  1800,  required  every  marriage  to  be  solemnized  as 
tiierein  directed,  {TiUe  /F.,  Sec,  I V.)  and  the  act  of  marriage 
to  be  recorded  simultaneously  by  a  public  officer  deputed  for 
the  purpose,  in  duplicate  registers.  {TUU IL^  Art.  2).  The 
certificates  and  extracts  from  them  are  legal  proof.  (2¥^ 
iZ,  Art  6).  The  registers  are  deposited,  one  in  the  archives 
of  &e  departmental  directories  (^TWs  IL,  Art.  12),  the  other 
in  the  archives  of  the  municipalities. 

All  persons  were  authorized  to  procure  extracts  of  certifi^i 
cates  from  both  sets  of  registers  {TiUe  //,  Art.  18)  at  an 
expense  of  twelve  ioua  for  each  extract  of  vi  act  of  mar- 
riage.   {TiOe  ILy  Art.  19). 

Ko  certificate  or  extract  is  produced  from  either  of  the 
registers,  nor  any  reason  given  for  the  non-production.  iflvHh 
fiodfe,  289). 


88  CASES  IN  THE  SURROGATE'S  COURT. 

rXXXIX    tS.    THE   PUBLIC   ADMINISTRATOR. 

The  fire  which  is  said  to  have  burned  certain  records, 
occurred  in  the  year  7  (1798-9), — the  records  of  marriage 
existing  in  8t.  Girons,  according  to  the  certificate  of  the 
Major,  extend  from  the  year  7  (which  commenced  September 
2, 1798)  to  the  year  9  (which  conamenced  September  2, 1801). 

No  proof  of  any  kind  is  offered  that  such  an  act  of  mar- 
riage ever  existed — ^was  ever  seen  or  heard  of  by  any  one 
living  or  dead— nothing  to  rebut  the  presumption  of  law 
that  the  law  of  France  was  obeyed  by  the  appointed  officers 
— ^that  the  records  were  ffdthfdlly  kept,  and  have  been  faith- 
fully preserved. 

Second,  The  evidence  affords  no  proof  of  rqnUaiton  of 
marriage  either  by 

1.  The  testimony  of  living  parties  speaking  to  the  exist- 
ence of  that  reputation* 

2«  By  the  declaration  and  the  conduct  of  their  relatives 
towards  them. 

3.  By  the  declaration  and  conduct  of  the  parties  them- 
selves— either  father  or  mother. 

4.  By  the  baptism  of  the  child  as  legitimate. 

5.  By  his  acknowledgmtot,  treatment  and  recognition  sub- 
sequently as  legitimate,  by  his  father,  his  mother  or  his  rela- 
tives. 

6.  By  the  facts  and  circumstances  generally,  or  by  any 
document,  book,  paper  or  title  whatsoever,  referring  to  such 
an  act  of  marriage. 

Third*  The  evidence  affords  certain  negative  proof  that 
Jane  Icart  was  not  married : 

1.'  That  by  the  relatives,  friends  and  neighbors  of  the 
parents  in  St.  Girons,  Maseat,  Biert  and  Gastillon,  there  was 
no  reputed  marriage,  and  the  child  was  looked  upon  as  ille- 
gitimate. 

2.  The  conduct  of  Uie  mother  after  tlie  child's  birth  and 
during  her  after  life  distinctly  indicates  that  she  did  not 
regard  herself  as  the  lawful  wife  of  Valentin  Ferrie,  or  the 
boy  as  his  lawful  son. 

8.  That  Yalentin  Ferris  was  in  May,  1800,  a  minor,  that 
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minoTB  by  the  law  were  incapable  of  marrying  without  the 
consent  of  their  father,  and  that  his  father  was  openly  and 
warmly  opposed  to  the  same. 

^.  lliat  the  certificate  of  baptism  does  not  describe  him  as 
Intimate,  and  does  not  therefore  imply  legitimacy.  (Note 
18  Sfic  814  of  Code  1.  Clerg.  143,  Instructions  from  ths 
ChancdUrie  in  Paris  to  Foreign  Consuls).  The  instructions 
giyen  to  the  clergy  in  one  diocese,  that  of  Angers,  are  as  fol- 
lows :  ^  Care  must  be  had  to  express  in  the  act  of  baptism 
in  addition  to  the  names  of  the  parents,  that  the  mother  is 
the  wife  of  the  father,  otherwise  the  act  wiU  avail  nothing 
towards  proTing  the  legitimacy  of  the  child."  The  extract  ' 
quoted  is  from  the  VoVwme  "  sur  Us  Sacrement^^  les  baptSmeSf 
page  217.  (122  Conferences  de  Drocer  D* Angers  sur  les 
Sacremenis  en  generaly — contained  in  the  lAbrary  of  College 
Francois  Xavier,  15  St.  JST.  T.) 

6.  That  by  section  228  of  the  Code  Civil,  adopted  1803,  it 
was  provided  that  a  woman  cannot  contract  a  new  marriage 
except  after  the  lapse  of  ten  months  after  the  dissolution  of 
the  former  marriage — ^that  Valentin  Ferri6  was  living  in 
December,  1811,  and  that  Jane  was  married  to  Du  Lux  in 
June,  1812,  in  violation  of  the  law  of  France,  if  she  had 
been  previously  married  to  Ferri6, — ^a  fact  justifying  the  pre- 
nimption  that  she  was  not  married  to  Ferri6. 

6.  That  Ferri6  the  son  was  not  recognized  as  an  heir  in  the 
legal  proceedings,  had  for  the  partition  of  the  estate  of  his 
grandmother  Francoise  Cazes,  who  died  27th  January,  1816, 
or  that  of  his  grandfather,  Balthazar  F-erri^,  who  died  Augnst 
24, 1822,  although  his  existence  and  relationship  to  Jane 
Icart  were  known  in  the  neighborhood,  and  to  some  of  the  ' 
fiumly. 

FaurtK  The  evidence  affords  certain  direct  proofs  that 
there  was  no  marriage. 

1.  That  the  publication  of  intended  marriage  shows  ^^  the 
summaay  mention  in,  the  moergin''  of  its  mdlitj/y  ('^  neanff^ — 
loorthless — qf  no  effect^  as  provided  for  ly  Art.  VI.  of  the 
dd  Section  of  tiUe  /F.,  indicating  the  opposition  of  the  pa- 
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rentS)  and  proving,  in  the  absence  of  all  explanation,  that  no 
marriage  was  then  had. 

2.  The  certificate  of  the  Mayor  of  St.  GKrons  that  there  is 
no  marriage  recorded  in  the  register  of  the  years  7|  8 
and  9,  the  year  7  commencing  September  2, 1798,  and  the 
year  9  ending  September  2, 1801,  mnst  be  held  concltisive, 
there  being  nothing  from  which  to  presume  that  the  records 
had  been  loosely  kept,  or  in  anyway  mntilated  cxr  destroyed. 

Additional  authorities  quoted  by  Mr.  Jay : 

On  character  and  burthen  of  proof:  The  burthen  of  proof 
is  always  upon  the  party  who  asserts  the  existence  of  a  fact. 
(1  Starkie  on  JEv.j  362 ;   Wills  ofi  Evidence.) 

Hie  circumstances  proved  must  lead  to,  and  establish  to  a 
morail  certainty  the  particular  fact  sought  to  be  proven. 
( WiUa  on  Evidence,  187.) 

The  conclusion  drawn  from  the  premises  assigned  as  the 
basis  must  satisfactorily  explain  and  account  for  all  the  facts 
to  the  exclusion  of  every  other  reasonable  hypothesis. — 
(  Witte  an  Evidence,  187, 188.) 

In  regard  to  proof  of  reputation  of  marriage,  (1  Oreemr 
UafeEcidence,  §  107 ;  1  PhiUij^  Evidence,  284.) 

As  to  proof  of  legitimacy  required  in  French  Oourts — 
(2  T&ulUer  Droit  Oiml  FrancoMj  Parte,  1889,  p.  141, 
Arte.  868,  869,  821,  873,  877,  878,  880,  884,  887,  888,  889, 
892,895. 

That  the  provisions  of  the  law  which  determines  the  mode 
of  establishing  the  civil  state  of  citizens  of  September  SO, 
1792,  are  not  merely  directory  but  prohibitory,  and  that 
the  proof  therein  required  is  the  best  proof.  (12  Petera- 
dorfy  Ahridg.,  685.) 

r 

K  H.  Shirwood,  for  PerriS, 

L  Under  the  law  of  Prance,  20th  September,  1792,  mar- 
riage was  a  sitnple  civil  contract,  and  required  only  the  con^ 
sent  of  the  parties  to  that  contract ;  it  was  not  essential  to 
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the  Talidity  of  a  marriage  that  all  or  any  of  the  forms  pre- 
scribed by  that  act  should  be  gone  through  with.  (TauUier 
Droit  OhU  FrwnccM^  vol.  1,  p.  886 ;  PofMant  ys.  Path 
tiant^  Journal  du  Palat8y  vol.  8,  p.  298 ;  In  re  Barbier 
Jou/mdL  du  PoIoMj  vol.  11,  p.  177 ;  Bertrand  vs.  DdabvrvM^ 
JhwmdL  du  Palaiaj  vol.  2,  p.  476).  ' 

^^^  ^^  • 

n.  We  haye  evidence  that  Yalentm  Ferri6  and  Jeanne 

Icart  entered  into  this  contract. 

1.  The  certificate  of  publication  of  marriage  is  record  eyi- 
dence  of  that  contract 

2.  The  word  ^^  neant,"  written  upon  that  document,  signi- 
fies simply  that  the  notice  is  insufiicient,  not  that  the  mar- 
riage is  void. 

8.  There  is  no  mention  of  opposition  made  upon  this 
register  of  publication,  and  therefore  the  word  '^neant" 
cannot  mean  that  the  document  is  void  because  Yalentin 
Eerri6  was  a  minor.    {Art.  4, 6  and  8  qf  Sec.  8,  ZaWy  1792). 

m.  The  act  of  marriage  and  the  act  of  birth  cannot  be 
produced,  as  the  registers  do  not  exist,  or  are  not  complete. 
The  applicant  is,  therefore,  excused  from  producing  them, 
and  the  register  of  publication  is  sufficient.  {TotMier^  vol. 
1,^.408). 

IV.  Valentin  Ferrifi  was  not  a  minor.  There  is  an  error 
in  the  age  of  Jeanne  in  the  act  of  publication.  Why  not 
of  Ferris  t 

V.  If  Ferri6  was  a  minor,  the  marriage  was  good,  because 
no  formal  opposition  was  offered  by  the  parents,  and  their 
tacit  consent  thus  given.    {Art.  6,  8,  Sec.  8 ;  Law^  1792). 

VL  If  Ferri6  was  a  minor  at  the  time  of  the  marriage,  he 
aflBbmed  the  contract  by  living  with  Jeanne  after  he  came  of 
age.  {Foe.  282,  248,  249,  268,  289  of  case;  TouOiery  vol.  1, 
p.tn). 
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YH  The  certificate  of  baptifim  of  B.  P.  Fenig  is  an  evi- 
deuce  of  legitimacy.  His  uncle  and  aunt  were  the  god- 
parents. It  is  an  ecclesiastical  act,  and  not  an  act  of  the 
dyil  state.. 

YJULL  Valentin  and  Jeanne  intended  marriage,  and  be- 
lieved that  they  were  married. 

1.  Valentin  never  married  again. 

2.  Jeanne  did  not  marry  Dn  Lux  until  1812,  although  she 
lived  with  him  as  wife  from  the  year  1806,  and  Valentin  died 
in  1810  or  1811. 

IX.  We  have  proof  affirming  the  docxmientary  evidence 
of  the  act  of  publication  and  baptism. 

1.  Cohabitation  as  man  and  wife,  and  Jeanne  was  publicly 
known  as  Madame  Ferris. 

2,  Valentin  was  present  at  the  birth  of  the  child,  and  fur- 
nished means  for  the  support  of  the  mother. 

S.  The  child  took  the  name  of  the  father,  and  was  thus 
recognized  by  the  father. 

F.  Ball,  for  FerriL 

In  contemplating  this  cause,  the  large  amount  of  property 
which  may  be  affected  by  the  decision  of  this  application, 
seems  utterly  insignificant  in  comparison  with  the  great  ques- 
tion of  personal  right  which  is  to  be  determined.  Although 
the  amount  of  money  involved  in  a  cause,  as  well  as  the  cha- 
racter and  condition  of  the  parties  litigant,  always  attract 
the  attention,  and  excite  the  interest  of  spectators,  they 
acquire  no  weight  in  the  estimation  of  a  court  of  justice,  for 
such  considerations  are  all  to  be  prostrated  at  the  feet  of 
Justice,  and  in  her  pure  presence  all  exterior  circumstances 
are  laid  aside. 

In  a  case  like  this,  when  it  is  shown  by  the  testimony,  that 
in  both  the  marriages  of  the  deceased,    her  hopes  were 


NEW-YORK,  •  JULY,  1856.  48 


rJBRRIK  VS.   TUB  PUBLIC  ADMINISTRATOR. 


blighted,  and  her  life  embittered  by  unfortunate  and  nn- 
worthj-  alliances ;  it  is  also  shown,  that  these  circumstances 
contributed  to  develop  in  her  character  a  strange  complica- 
tion of  passions  and  emotions.  At  one  time  we  see  her  exhibit 
the  deepest  affection  for  her  son,  at  another,  long  periods  of 
estrangement  and  seeming  abandonment ;  now,  fervent  in  her 
expressions  of  love,  and  again,  severe  in  bitter  invective ; 
now,  indulging  in  warm  embraces,  and  again  in  cruel  up- 
braidings ;  now,  resorting  to  the  most  tender  appeals,  and, 
again,  to  the  most  scorching  sarcasm ;  a  long  life  spent  in 
parsimonj,  she  is  nevertheless  liberal  in  expenditures  for  his 
maintenance  and  education ;  at  one  time  she  styles  him  her 
son,  at  another  her  nephew ;  at  one  time,  placing  the  Atlan- 
tic between  herself  and  him ;  at  another,  recrossing  the  ocean, 
and  with  the  most  tender  solicitude,  searching  for  him 
through  the  wildnesses  of  the  Pyrenees,  and  recovering  him 
herself,  when  all  efforts .  of  others,  employed  by  her  to  find 
him,  had  failed ;  again,  placing  the  ocean  between  them,  she 
returns  to  New  York,  but  soon  afterward  caused  him  to  be 
restored  to  her  there ;  again,  with  harsh  treatment  driving 
him  from  her  presence,  and  sending  him,  an  outcast,  to  a  dis- 
tant state;  and  again,  so  soon  as  he  became  established 
there,  recalling  him  from  his  prosperity  to  fix  his  home  with 
her  in  New  York,  to  be  but  again  speedily  driven  away  from 
her  presence  with  imprecations ;  and,  lastly,  at  the  close  of 
her  incongruous  life,  at  the  age  of  nearly  four  score  years, 
when  all  earthly  ties  were  almost  severed,  we  see  that  her 
mother's  love  survives  all  else,  and  with  deep  emotion  she 
egresses  her  strong  desire  to  behold  her  son  once  more 
before  she  dies. 

Such  being  but  a  glimpse  at  the  history  of  the  mother  and 
the.  son,  it  is  not  surprising,  that  the  life  of  the  applicant 
shou}d  be  enveloped  in  darkness,  or  that  doubts  should  be 
thrown  around  the  fact  of  his  legitimacy.  And  the  history 
of  France,  at  the  period  of  his  mother's  marriage,  and  of  his 
birth,  distinguished  as  it  was  by  the  fearful  reign  of  anarchy, 
increases  in  no  smaU  degree,  the  difficulty  of  making  proof 
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of  all  the  reqnisitionfi  prescribed  by  the  intermediarj  law  of 
1792,  in  respect  to  the  *  acts  of  marriage,  and  of  birth,  and 
baptism.  But,  we  tmst,  we  shall  presently  see  that  it  is  not 
necessary  for  him  to  produce  in  this  court  all  those  acts,  if 
other  proofs  sufficient  to  raise  the  presumption  of  legitimacy 
exist ;  nor,  would  it  be  necessary  for  him  to  produce  them, 
even  if  this  case  were  now  on  trial  before  a  French  tribunal. 

Although  the  record  in  this  case  is  voluminous,  yet,  much 
of  the  labor  which  'v^ould  otherwise  be  necessary  to  bestow 
upon  its  investigation,  may  be  dispensed  with,  in  consequence 
of  the  conclusions  already  established  by  the  elaborate 
opinion  of  this  court,  promulgated  in  March  last,  wherein 
the  Surrogate  held,  after  a  very  careful  examination  of  the 
testimony  then  before  him,  that  he  could  not  deduce  from 
the  facts  proved,  that  the  applicant  was  an  illegitimate  son 
of  the  deceased  ;  but,  he  thought  it  best  to  issue  a  commis- 
sion to  France,  for  the  purpose  of  instituting  further  inquiries 
in  that  empire.  That  commission  has  been  issued,  executed, 
and  returned,  and  it  now  remains  for  this  court  to  decide, 
whether  the  commission  discloses  any  legal  evidence  which 
overthrows  the  presumption  of  legitimacy  which  previously 
existed  in  favor  of  the  applicant. 

The  case  to  be  considered  is  this : 

John  Pierre  Ferri6,  a  naturalised  citizen  of  the  United 
States,  and  a  resident  of  the  State  of  Ohio,  has  applied  to 
this  court,  as  next  of  kin,  and  sole  heir  at  law  of  Jeanne  Du 
Lux,  deceased,  who  departed  this  life  in  the  dty  of  New 
York,  in  November,  1854,  intestate,  for  letters  of  administra- 
tion  upon  the  personal  estate  of  his  mother.-  This  applica- 
tion is  resisted  by  the  Public  Administrator  of  the  City  of 
New  York,  on  the  ground,  that  the  applicant  is  not  the  sole 
heir  at  law,  or  of  kin  in  any  degree  to  the  deceased.  Pend- 
ing this  application,  letters  of  collection  have  been  issued  to 
the  Public  Administrator,  for  the  preservation  of  the  estate, 
and  a  counter-application  has  been  made  by  him  for  full  let- 
ters of  administration. 

The  facts  elicited  by  the  testimony,  show,  that  the  relation- 
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diip  claimed  to  exist  between  the  applicant  and  the  deceased, 
actnallj  subsisted ;  bat,  although  that  relationship  is  not  now 
denied  on  any  side,  the  Public  Administrator,  aided  by  coun- 
sel, claiming  to  represent  distant  collateral  relatires  of  the 
deceased,  residing  in  the  empire  of  France,  claims,  that  the 
applicant  is  not  the  legitimate  son  of  the  deceased,  and  con- 
sequently, that  he  is  not  entitled  to  letters  of  administration, 
because  not  of  kin  to  the  deceased,  and  therefore  not  entitled 
to  distribution  under  the  statute  of  Kew  Yorlc,  in  force  at 
the  death  of  the  intestate. 

In  discossing  this  case,  we  shall  endeavor  to  establish  the 
following  propositions : 

L  A  marriage  contract  between  parties  of  the  age  of  con- 
sent, not  affected  by  a  prior  marriage,  by  insanity,  incest  or 
other  like  disability,  if  followed  by  consummation,  and  not 
declared  null  by  proceedings  known  to  the  law,  instituted  by 
parties  interested,  is  vALm,  and  the  issue  of  such  a  marriage 
is  legitimate. 

n.  There  is  sufficient  evidence  before  the  Court  to  warrant 
the  presimiption  in  law,  that  a  contract  of  marriage  in  fact 
subsisted  between  Valentin  Ferri6  and  Jeanne  Icart,  at  a 
period  anterior  to  the  birth  of  their  child. 

HL  K  no  record  evidence  of  the  marriage,  or  oral  testi- 
mony, or  circumstances  tending  to  prove  it,  existed,  then 
there  is  sufficient  proof  to  establish  the  legitimacy  of  the  ap- 
plicant, and  consequently  the  legal  presumption  of  the  mar- 
riage of  his  parents. 

L  Afi  to  the  validity  of  a  marriage  between  persons  of  the 
age  of  consent,  not  affected  by  a  legal  disability. 

Marriage,  like  any  other  contract,  consists  in  the  consent 
or  agreement  of  the  parties ;  and  although  in  all  other  con- 
tracts, except  for  necessaries  furnished  to  infants,  a  contract 
under  the  age  of  majority  may  be  avoided  at  the  election  of 
the  infant,  this  contract,  if  made  by  parties  of  the  age  of  con* 
9ei4y  although  that  age  is  within  the  age  of  majority,  caunot 
be  avoided  at  the  pleasure  of  either  or  both  of  the  parties. 
And  this  distinction  is  founded  in  natural  justice,  because 
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rights  accme  and  consequences  flow  from  this,  which  proceed 
from  no  other  contract ;  and  therefore  it  is  that  the  different 
states  of  the  civilized  world  have  fixed  upon  certain  periods 
of  life,  the  attainment  of  which  renders  parties  competent  to 
enter  into  the  marital  contract — ^which  periods  are  always 
within  the  periods  fixed  for  the  age  of  majority.    By  the 
coDMnon  law,  by  the  Boman  Civil  Law,  by  the  law  of  New 
York,  and  the  laws  of  many  other  States,  the  age  of  consent 
is  fixed  at  fourteen  for  males  and  twelve  for  females ;  by  the 
laws  of  Massachusetts,  Illinois  and  Indiana,  it  is  fixed  at 
seventeen  for  males  and  fourteen  for  females ;  by  the  law  of 
Ohio,  it  is  fixed  at  eighteen  for  males  and  fourteen  for 
females ;  by  the  Intermediary  Law  of  France  (20th  Septem- 
ber, 1792),  it  was  fixed  at  fifteen  for  males  and  thirteen  for 
females,  and  by  the  Code  Napoleon  at  eighteen  for  males 
and  fifteen  for  females.    Parties  not  affected  by  legal  disa- 
bilities may,  in  all  these  cases,  give  a  valid  consent,  and 
make  a  binding  contract  of  marriage ;  yet,  under  all  these 
laws,  certain  formalities  are  prescribed,  the  observance  of 
which,  although  required  by  statute,  are  merely  directory ; 
they  are  not  indispensable  to  the  validity  of  the  contract. 
There  must  be  mental  and  legal  capacity  to  consent  /  for 
without  consent  there  can  be  no  marriage,  inasmuch  as  con- 
sent is  of  the  very  essence  of  the  contract.    And  no  ceremo- 
nies are  necessary  to  form  a  perfect  marriage,  according  to 
natural  law,  to  the  canon  law,  to  the  Scotch  law,  to  the  law 
of  New  York,  to  the  common  law,  or  according  to  the  law  of 
France,  either  under  the  intermediary  law  or  since.  Black- 
siansj  1  Oam.y  483,  says,  ^^  In  general,  all  persons  are  able  to 
contract  themselves  in  marriage,  unless  they  labor  under 
some  particular  disabilities  and  incapacities."    The  first  of 
these  disabilities,  which  are  canonical,  merely  render  the 
marriage  voidable,  and  not  ipao facto  void,  until  sentence  of 
nullity  in  the  spiritual  courts ;  the  other,  known*as  civil  dis- 
abilities, render  the  contract  void ;  and  these  are  prior  mar- 
riage, want  of  age,  of  consent,  and  want  of  reason. 
The  simplest  form  of  words  has  been  held  to  be  evidence 
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of  a  contract  of  marriage.  Thus,  in  the  case  of  CoUina  vs. 
JesaUj  6  MocLy  165,  it  was  held  by  Holt,  C.  J.,  that  the 
words,  "I  many  you,"  "You  and  I  are  man  and  wife," 
constituted  a  valid  marriage  in  England. 

In  New  York  the  same  rule  prevaUs.  If  a  contract  be 
made  per  verba  de  prosaenti^  although  it  be  not  followed  by 
cohabitation,  or  ii'made  j?^  verba  de  future^  and  be  followed 
by  cohabitation,  it  is  a  valid  marriage ;  and  the  consent  of 
parents  or  guardians  to  the  marriage  of  minors  above  the 
age  of  consent,  is  in  no  case  necessary.  (2  Km£e  Com,ypp, 
85,  86,  8T). 

The  same  principle  has  been  established  in  the  cases  of 
Fmton  vs.  Reedy  4  Jo%n.  Hep.,  52 ;  Jackson  vs.  Winner  7 
Wend.y  Rep.y  47 ;  Clayton  vs.  WardeU,  4  Cometj  230 ;  Twr- 
fin  VB.  Pvib.  AdmW.^  2  Brad.  S.  jRep.y  424,  and  in  many 
other  cases  in  New  York ;  and  the  quere  of  the  Surrogate, 
m  Jacques  vs.  Brautiga/m^  1  Brad.  S,  Bep.^  499,  seems  to  be 
answered  by  the  foregoing  authorities. 

So  in  Ohio,  where  a  rigid  statutory  system  prevails ;  where 
a  license  issues  by  a  Probate  Judge,  on  the  oath  of  the  appli- 
cant; and  where  the  minister  of  the  gospel  is  required  to 
produce  in  court  proof  of  his  ordination,  and  obtain  a  license 
to  enable  him  to  solenmize  marriages,  and  is  required  to 
return  a  certificate  of  each  marriage  solemnized  by  him, 
within  three  months,  to  the  court  issuing  the  license,  so  that 
the  evidence  of  such  marriage  may  exist  of  record ;  and 
where  the  statute  re<j\iires  the  torittefi  consent  of  the  parents 
or  guardians  to  the  marriage  of  a  minor;  and  where  heavy 
penalties  are  prescribed  against  a  judge,  cleric,  minister,  or 
justice  of  the  peace,  for  a  violation  of  any  of  these  provi- 
sions :  nevertheless,  a  marriage  contracted  between  persons 
above  the  age  of  consent,  although  minors,  without  the 
observance  of  these  formalities,  is  not  void :  it  is  clearly  ille- 
gal, but  nc0void.  The  formalities  of  the  statute  are  simply 
directory,  and  their  non-observance  merely  subjects  the  par- 
ties implicated  to  the  penalty  of  the  law.  It  does  not  vitiate 
the  contract. 
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In  the  case  of  Wolverian  vs.  The  State  of  Ohioj  16  Ohio 
Bep.j  173,  it  was  held,  that  the  admission  by  a  defendant 
indicted  for  bigam j,  as  to  a  prior  marriage,  maj  be  given  in 
evidence  against  him  on  the  trial,  to  prove  the  fact  of  such 
marriage ;  and  in  the  case  of  Shafher  vs.  The  SkUe  of  Ohio^ 
20  Ohio  JSep.j  1,  it  was  held  that  a  party  married  nnder  the 
age  of  consent,  might  ratify  the  contract  by  cohabiting  with 
his  wife  after  he  attained  the  age  of  consent.  Thus,  the 
Supreme  Conrt  of  Ohio,  notwithstanding  the  statute,  affirma 
the  doctrine  of  the  common  law. 

These  considerations  lead  ns  to  the  proposition,  that 
although  the  formalities  prescribed  by  statutes  may  not  be 
observed,  yet  a  contract  of  marriage  will  be  held  valid, 
because  these  formalities  are  merely  directory ;  their  non- 
observance  not  destroying  the  essence  of  the  contract,  but 
merely  subjecting  the  parties  implicated  in  disregarding 
them  to  penaltiee,  and  leaving  the  proof  of  the  marriage  con- 
tract  to  be  made  by  other  than  the  record  evidence  estab- 
lished by  the  statute.  {Cannon  vs.  Alshtiry^  1  A.  JST,  Marshy 
76  ;  Holmea  vs.  Holmee^  6  La.  Eep,^  463.) 

Chancellor  Kent,  in  commenting  on  this  doctrine,  9  CofMn^ 
89,  says :  ^^  By  the  Scots  law,  a  previous  publication  of  the 
intention  of  the  parties  is  required,  though  a  clandestiBe 
marriage  without  such  public  notice,  is  still  valid  in  law,  and 
only  subjects  the  parties  to  certain  penalties."  And  he  cites 
as  his  authority,  1  Ersk.  Insty  91,  93 ;  McDoualXa  Inet^  voL 
/.,jp.  112. 

Mr.  Bishop,  in  his  treatise  on  Marriage  and  Divorce,  §  1, 
167,  says :  Assuming,  then,  that  the  contract  per  verba  de 
prcBsenti  sine  ooptUd,  or  j?er  verba  de  futwro  -cum  copulAj  is, 
at  common  law,  a  complete  marriage ;  we  are  next  to  seek 
for  the  rules  of  interpretation  by  which  to  determine  whether, 
in  a  given  case,  a  statute  has  altered  the  common  law  upon 
the  subject  The  leading  rule,  and  one  of  greaftmportance, 
will  be  found  to  be,  that  the  marriage  at  common  law  is 
always  good,  notwithstanding  the  statute,  unless  the  statute 
contains  an  express  clause  of  nullity.    This  rule,  applies  not 
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only  to  the  statute  as  a  whole,  but  to  each  several  portion  of 
it ;  80  that  if  it  declare  the  marriage  void  for  non-compliance 
with  a  particular  provision,  it  is  good  notwithstanding  a 
&ilare  to  comply  with    any  other    provision."    And  Mr. 
Bishop  cites  many  cases  in  support  of  that  principle,  and 
among  them  the  case  of  JRodebaugh  vs.  Sanksy  2  WattSy  9, 
where,  under  the  statute  of  Pennsylvania,  which  provided 
that  all  marriages  should  be  solemnized  by  taking  each  other 
for  husband  and  wife  before  twelve  suflBcient  witnesses,  after 
the  publication  of  bans,  the  court  held  that  those  provisions 
were  directory  only,  and  the  marriage  was  good,  though  not 
celebrated  in  accordance  with  the  statute.    And  in  deciding 
this  case,  Gibson,  C.  J.,  said,  a  contrary  determination  would 
bastardize  the  greater  part  of  the  children  bom  for  the  last 
half  century.    And  the  same  prinfeiple  was  held  in  New 
Hampshire,  in  the  case  of  Zondonderry  vs.  CheHlPTy  ^  If,  H.y 
268;  and  also  in  England,  under  Lord  Hardwicke's  act. 
{JStaUv)ood  vs.  Tredger^  2  PhiU.y  287.)    In  the  case  of  Ddlr 
rymple  vs.  Dai/rympUy  2  Hug.  Cons.  Bep.^  54,  where  Dal- 
rymple,  aged  19  years,  a  comet  in  his  majesty's  service  in 
Scotland,  entered  into  a  clandestine  contract  of  marriage 
with  Miss  Gordon,  which  was  never  divulged  until  after  his 
subsequent  marriage  in  England  with  Miss  Laura  Manners — 
the  court.  Sir  William  Scott  delivering  the  opinion,  held  the 
Scotxjh  marriage  valid,  and  decreed  that  Dalrymple  was 
bound  to  receive  Miss  Gordon  home  as  his  wife,  and  treat 
her  as  such.    This  is  a  very  strong  case,  for  Miss  Gordon 
had  never  changed  her  maiden  name,  and  there  was  no 
cohabitation,  nor  any  consummation  other  than  that  inferred 
by  the  court,  from  the  fact  that  the  husband  occasionally 
gamed  a  private  admittance  to  his  wife's  father's  house  at  a 
late  hour  of  the  night,  and  remained  there  until  his  stealthy 
departure  in  the  morning.    So  in  the  case  of  Rex  vs.  Inhab- 
itants of  JBramptoriy  10  East^  282,  where  a  marriage  was 
tolemnized  in  St.  Domingo,  in  1796,  and  the  service  was  read 
in  the  French  language  by  a  person  dressed  like  a  priest, 
az)d  interpreted  into  the  English  language  by  a  person  officia- 
VcL.  iv^  -4. 
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ting  as  a  clerk ;  the  marriage  was  held,  by  Lord  EUenbor- 
ongh,  to  be  good  in  England.  And  marriages  within  the 
prohibited  degrees  of  consanguinity,  consummated  by  issue 
and  sanctioned  by  death,  are  valid,  and  establish  the  legiti- 
macy of  the  unfortunate  oflfspring.  Many  cases  of  this  sort 
have  been  decided.  Tliere  is  one  in  Illinois — Bonham,  vs. 
Badgley^  2  Oilman^  622 — ^where  a  man  married  the  sister  of 
his  mother,  and  the  court  held,  that  although  such  a  marriage 
was  within  the  Levitical  degrees,  it  was  not  void,  but  only 
voidable ;  that,  for  aU  civil  purposes,  such  a  marriage  was 
valid  until  a  sentence  of  nullity  was  pronounced,  and  that 
this  sentence  could  only  be  pronounced  during*  the  lives  of 
both  parties.  No  such  sentence  having  been  passed,  the 
children  were  declared  to  be  legitimate,  and  the  widow 
received  her  dower.  Perry  vs.  Perry^  2  Paige^  C.  i?.,  501, 
is  to  the  same  effect. 

Many  other  cases,  as  well  in  England  as  in  the  United 
States,  might  be  cited  if  it  were  necessary;  but  we  think 
enough  has  been  shown  of  reason  and  of  authority,  to  establish 
the  proposition  that  the  statutory  requisitions  are  merely 
directory;  and  that  a  marriage  contract  between  persons  of 
the  age  of  consent,  followed  by  acts,  and  not  declared  null  by 
proceedings  known  to  the  law,  is  valid,  although  it  may  con- 
travene statutory  regulation  in  respect  to  forms.  And  all 
statutes  will  be  liberally  and  beneficially  expounded  for  the 
preservation  and  support- of  such  contracts,  because  such  con- 
tracts, lil^e  contracts  of  infants  for  necessaries,  are  beneficial 
in  their  nature.  {Holt  vs.  Ward^  2  Strange^  937;  Rodebaugh 
vs.  Somha^  2  Watts^  9 ;  6  Za.,  466.) 

But  it  may  be  clain^ed  on  the  other  bide,  that  although  tliis 
may  be  the  law  of  England  and  of  this  country,  it  is  not  the 
law  of  France,  and  that  this  case  must  be  decided  as  if  it  were 
now  pending  in  that  empire.  Although  in  deciding  this  cause, 
this  court  will  seek  for  L'ght  there,  as  well  from  the  laws  as 
from  the  reported  decisions  of  that,  empire,  it  will  also  keep 
in  view  the  great  principles  which  have  been  elsewhere  esta- 
blished, and  as  nearly  as  possible  conform  its  decisions  to  the 
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general  current  of  authority.    EspeciaDy,  will  not*  this  court, 
after  the  lapse  of  more  than  half  a  century,  adopt  a  strained 
construction  of  a  statute  at  variance  with  natural  law,  and 
hold  the  issue  of  the  contracting  parties  responsible  for  a  full 
compliance  on  the  part  of  his  parents  with  all  the  require- 
ments of  an  obsolete  statute ;  and  that  too,  when  both  parties 
to  the  contract  are  deceased.  But,  the  same  rule  is  applied  in 
France.     Kent  in  2  Comm.  89,  says,  "  in  France,  under  the 
revolutionary  constitution  of  1791,  marriage  was  declared  to  be 
regarded  in  law  as  a  mere  civil  contract.    The  same  principle 
was  adopted  in  the  code  Napoleon ;  says  Toullier,  {Droit  Civ. 
Franc,  tome  1,  494,)  the  law  separates  the  civil  contract  en- 
tirely from  the  sacrament  of  marriage,  and  does  not  attend  to 
the  laws  of  the  church  and  the  nuptial  benediction,  which 
bind  only  the  conscience  of  the  faithful."    And,  according 
to  TouUier^  tome  1,  578,  the  omission,  to  comply  with  the 
prescribed  publication,  does  not  render  the  marriage  void, 
whether  celebrated  at  home  or  abroad.    (See  aho^  1  Toullier^ 
Droit  Civ,  Francois  386,  4  ed.  Brussels,)    And  this  doctrine 
is  in  perfect  harmony  with  that  promulgated  in  1761,  by  Po- 
thierj  in  Trait  des  Con.  15,  when,  in  enumerating  the  various 
divisions  of  contracts,  he  says,  "  A  fiftli  division  of  contracts 
is  into  those,  which  are  subjected  by  the  civil  law  to  certain 
rules  or  forms,  and  those  which  are  regulated  by  mere  natural 
justice.      Those,  which  in  France  are  subjected  to  certain 
rules  or  forms,  are,  marrtage,  donation,  bills  of  exchange  and 
annuities.     No  other  agreements  are  subjected  to  any  forms 
or  arbitrary  rules  prescribed  by  the  civil  law :  and  provided 
they  contain  nothing  contrary  to  law  or  morality,  and  take 
place  between  persons  able  to  contract,  they  are  obligatory 
and  induce  a  right  of  action.    If  the  law  ordain,  that  those 
contracts,  the  consideration  of  which  exceeds  the  sum  of  100 
livres,  shall  be  reduced  to  writing,  they  have  nothing  more 
in  view,  than  to  regulate  the  manner  in  which  they  shall  bo 
proved,  in  case  the  parties  dispute  the  fact  of  their  having 
taken  place ;  but  it  is  not  intended,  that  the  writing  shall  be 
considered  as  the  substance  of  the  agreement,  which  is  valid 
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"witliont ;  and  if  the  parties  do  not  deny  it  to  have  been  made, 
they  may  be  compelled  to  execute  it,  and  the  decisory  oath 
may  be  even  commonly  tendered  to  those  who  dispute  it;  the 
writing  is  only  necessary  for  the  proofs  and  not  for  the  sub- 
stance  of  the  agreement^ 

The  existence  oi  the  record  evidence  of  a  contract  of  mar- 
riage in  France,  as  required  by  the  forms  of  ih.^  French  law, 
is  therefore  not  indispensable,  according  to  the  learned  author, 
whom  we  have  just  quoted,  but  the  contract  may  be  proved 
by  other  evidence  or  by  the  admissions  of  the  parties.  It 
certainly  cannot  be  questioned  by  collaterals  or  strangers  to 
the  prejudice  of  the  sole  issue,  alter  death  has  sealed  the  lips 
of  both  the  parents.  In  the  case  of  Bertrand  vs.  Detatinnsy 
2  Journal  du  Palais^  476,  Zd,  Ed.  hy  Ledru  RoUin^  the  mar^ 
riage  occurred  on  the  15th  Prairiel  in  the  year  Five,  and  its 
validity  was  contested  by  some  collateral  relations.  The 
Tribunal  held,  that  under  the  law  of  20th  September,  1792, 
collaterals  cannot  demand  a  nullity  of  a  marriage,  contracted 
publicly  and  followed  by  constant  possession,  under  pretext, 
that  the  formalities  of  the  act  have  not  been  complied  with. 
And  in  the  same  case,  the  court  say,  that  under  the  same 
law  a  marriage  is  not  null  for  having  been  celebrated  with- 
out the  usual  publications.  And  a  similar  principle  was 
afterward  held  in  Ba/rJner^s  case,  11  Jour,  du  Palais^  177, 
Rollings  Sd.  edition.  This  case,  decided  in  1813,  was,  where 
Barbier  was  charged  with  bigamy  and  convicted.  There 
was  no  record  evidence  of  the  act  of  the  prior  marriage  or 
of  its  celebration  according  to  law.  It  was  proved  by  the 
production  of  the  act  of  birth  of  the  ^psue,  and  the  court  held, 
that  by  that  evidence  the  prior  marriage  was  established. 
The  syllabus  of  the  case  is  in  these  words :  "  Since  the  law  of 
1792,  a  marriage  is  not  null  for  not  being  inscribed  on  a  pub- 
lic register,  if  there  exists  other  proof."  And,  again,  the 
court  presumed  a  legal  marriage  in  the  case  of  Potitiaait  vs. 
Poutiant^  8  Jovr.  du  Paladsy  293,  Pollings  3d  Ed.  Cour  de 
Cassation. — This  was  a  case,  where  a  widower  received  into 
his  house  a  servant  to  whom  he  promised  marriage  by  a  con-  . 
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tract  made  with  her  two  monthB  before  the  accouchement,  but 
there  was  no  celebration  of  the  act  of  marriage.  After  the 
birth  of  the  child  the  parents  died,  and  children  of  the  first 
wife  questioned  the  legitimacy  of  the  issue  of  the  second ;  but, 
the  court  held,  that  where  the  child,  whose  father  and  mother 
are  deceased,  proves  his  legitimacy  by  the  possession  of  the 
status  conformable  to  his  act  of  birth,  it  is  not  necessary  for 
him  to  prove  the  act  of  the  celebration  of  the  marriage  of  his 
father  and  mother ;  and  the  court  referred  to  Merlin^  HSper- 
toire  de  Jurisprudence,,  tome  XV 11.,  TiUe^  Legitimation. 
.  From  the  foregoing  cases  it  will  be  seen,  that  the  same  rules 
of  presumption  in  law  govern  the  courts  of  France,  as  govern 
those  of  England  and  of  our  own  country;  that  the  form^ 
requirements  of  statutes  are  merely  directory  in  France  as 
elsewhere ;  and,  that  where  no  sentence  of  nullity  has  been 
had  in  the  lifetime  of  both  parties,  a  marriage  contract  is  valid 
there,  although  the  evidence  of  its  existence  may  not  be  such 
as  is  prescribed  by  the  law.  Before  proceeding  to  comment 
on  the  evidence,  we  deem  it  proper  to  insist,  that  the  testi- 
mony of  the  witnesses,  proving  negatives  in  respect  to  mar- 
riage and  legitimacy,  ought  to  have  no  weight  with  this  court; 
and,  that  the  deposition  oiBenoit  CwrajoUe^  who  acknowledges 
himself  to  be  a  claimant,  ought  to  be  suppressed.  The  testimony 
of  that  witness  is  clearly  incompetent  as.  against  the  applicant, 
on  the  ground  of  partiality,  {Pothi&r  on  Con,  791,)  and  the 
witness,  if  otherwise  competent,  is  too  swift-footed  to  be  en- 
titled to  much  credit.  His  statement,  that  his  mother  told 
him,  that  Madame  Du  Lux  told  her  on  her  return  to  France, 
that  she  had  ^^  come  back  to  seek  an  iUeffitimate  child,"  is  too 
absurd  and  improbable  to  merit  any  credence ;  and,  if  such  a 
statement  were  made,  it  cannot  be  received  as  proof,  apart 
from  its  being  hearsay  evidence,  because  a  mother  cannot  be 
permitted  by  her  own  statements,  to  bastardize  her  issue. 
And  the  same  objection  exists  to  the  deposition  of  Ja^ie  Z. 
Zescoulie.  She,  as  it  will  be  seen,  is  an  aged,  as  well  as  a 
very  ignorant  woman,  and  is  interested,  from  the  fact,  that 
she  is  aunt  to  the  wife  of  a  claimant,  and,  therefore,  to  say  the 
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least,  is  inclined  to  be  partial.  This  person  attempts  to  de- 
fame the  character  of  the  deceased,  by  intimating,  that  an 
improper  intimacy  existed  between  her  and  Mr.  Espagna^s 
son,  while  she  resided  at  Massat ;  a  charge  not  only  not  sub- 
stantiated by  any  one  other  than  Mr.  Adone,  but  contradicted 
by  his  brother-in-law  Mr.  E^jpagnac^  and  by  the  weight  of  the 
testimony  of  all  the  other  witnesses. 

n.  There  is  suflBicient  evidence  to  establish  the  fact  of  the 
existence  of  a  contract  of  marriage  between  Valentin  Ferri6 
and  Jeanne  Icart,  before  the  birth  of  the  applicant. 

We  claim  that,  from  the  4:th  day  of  May,  1800,  there  was 
a  valid  marriage  contract  between  the  parties.  We  will  first 
review  the  facts  of  the  case  respecting  the  marriage ;  next, 
consider  the  requirements  of  the  intermediary  law  of  1792 ; 
and  lastly,  ascertain  what  opposition  was  made  to  the  mar- 
riage, if  any,  and  by  whom,  and  its  legal  effect. 

1.  As  to  the  facts.  Valentin  Ferri6  was  a  son  of  Balthazar 
Ferrie,  a  respectable  tanner  residing  at  St.  Girons,  in  the  south 
of  France.  Jeanne  Icart,  the  only  daughter  of  a  respectable 
widow  of  that  name,  who  resided  at  her  death  at  Biert,  was 
employed  as  a  domestic  in  the  family  of  M.  Anere,  a  gentle- 
man residing  in  St.  Girons,  in  the  adjoining  house  to  that 
occupied  by  Valentin  Ferri6's  father.  Jane,  being  little  and 
pretty,  was  known  by  the  diminutive  of  "  Jeanine,"  and  was 
usually  called  by  that  name  by  her  acquaintances.  She  had 
formerly  lived  in  Massat,  as  well  as  at  Biert.  At  all  these  places 
her  reputation  was  good  and  her  character  irreproachable. 
Espagnac  says  at  Massat  "She  lived  very  modestly,  and 
led  a  virtuous  life."  Benazet  says,  "  Her  character,  during 
the  time  that  I  knew  her,  and  while  in  this  part  of  the  coun- 
try, was  always  good,  and  that  of  a  modest  girl.  I  know 
that  her  reputation  in  Massat  and  the  neighboring  village, 
was  irreproachable."  Rogale  says,  "  Her  character  was  good ; 
I  never  knew  anything  against  her  reputation."  Noble,  at 
Biert,  says,  "  Her  reputation  was  good  while  she  lived  here." 
And  Servat,  Pages,  and  Lafitte,  at  Biert,  and  Daffis  and 
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Catharine  Ferris,  at  St.  Girons,  all  testify  that  her  reputation 
was  unsullied.  On  the  other  hand,  Adone  says  her  general 
reputation  was  light,  and  Lescoulie  that  she  had  the  reputa* 
tion  of  being  a  gallant,  loose  girl.  But  the  weight  of  the 
testimony  is  clearly  against  them.  And  Valentin's  character 
was  good.  Daffis  says  he  was  a  respectable  young  man, 
industrious,  and  a  good  worker ;  and  Catharine  Daffis  says 
his  character  was  very  good.  In  no  case  is  it  impeached  by 
any  witness.  We  therefore  assume  it  to  be  established  by  ' 
the  proof,  that  the  characters  of  both  Valentin  and  Jeanne 
were  good.  Thus  situated,  and  he  with  the  prospect  of  a  lucra- 
tive trade,  on  the  fourteenth  Floreal,  in  the  year  eight  of  the 
French  Republic  (4:th  May,  1800),  they  appeared  before  the 
Mayor  of  the  city  of  St.  Girons,  where  they  both  resided, 
and  made  a  formal  publication  and  record  of  their  marriage 
contract,  and  caused  notice  to  be  posted  at  the  door  of  the 
Municipal  Hall,  of  their  intention  to  "  execute  the  acte  of 
their  marriage  on  the  20th  of  the  current  month."  There  is 
no  other  marriage  record  to  be  found ;  and  there  is  no  record 
evidence  of  any  public  celebration. 

In  the  record  proved,  Valentin  describes  himself  as  nine- 
teen years  of  age,  and  Jeanne  describes  herself  as  twenty- 
one  years  of  age.  We  have  already  seen,  that  under  the  law 
of  2()th  September,  1792,  the  age  of  consent  was  fixed  at 
fifteen  for  a  male  and  thirteen  for  a  female ;  and  by  the  same 
law,  the  age  of  majority  was  fixed  at  twenty-one  for  both 
sexes.  Thus,  both  parties  were  above  the  age  of  consent, 
and  one  of  them,  according  to  the  acte  of  publicatioD ,  above  the 
age  of  majority.  In  the  absence  of  other  evidence,  the  ages 
stated  in  the  act  of  publication,  would  undoubtedly  be  taken 
as  the  correct  ages  of  the  parties ;  but  in  this  instance  we 
see  that  ages  may  he  incorrectly  stated,  for  the  age  of  Jeanne 
is  set  down  at  twenty-one,  when,  in  fact,  according  to  the  act 
of  her  birth  and  baptism,  she  was  born  24th  November,  1777, 
and  was  consequently  in  her  twenty-third  year  at  the  period 
of  her  marriage.  This  inaccuracy  as  to  her  age,  leads  us  to 
a  careful  inquiry  into  the  age  of  Valentin.    It  is  stated  in 
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the  act  of  publication  to  be  nineteen  years,  and  no  record  of 
the  acte  of  his  birth  has  as  yet  been  discovered.  There 
being,  then,  no  record  evidence  of  the  date  of  his  birth,  other 
proof  of  his  age  is  competent.  In  the  case  of  £r(m88ard  vs. 
Mallet  et  a/,  4  Cond.  La.  Rep.^  N.  S.j  513,  the  Conrt  say : 
"  Although  the  register  of  baptism  is  higher  evidence  of  the 
age  of  a  person  than  proof  by  witnesses,  yet  the  existence  of 
the  former  will  not  be  presumed— it  must  be  positively  proved 
that  such  register  does  exist.  Neither  the  births,  baptisms 
•  or  deaths  are  so  universally  recorded  as  to  enable  the  Court 
to  ground  a  legal  presumption  on  the  fact  of  their  being  so." 
The  Civil  Code  of  Louisiana,  being  in  many  respects  the 
same  as  the  Code  Napoleon,  the  foregoing  authority  is  en- 
titled to  considerable  weight. 

We  find,  by  the  testimony  of  Catharine  Ferris,  that  her 
brother  Valentin  was  twenty  years  older  than  she :  he  was, 
therefore,  bom  in  1775,  and  consequently  he  was  in  his 
twenty-fifth  year  at  the  date  of  his  marriage.  Again,  by 
the  testimony  of  the  Chevalier  Daffis,  the  old  friend  and 
comrade  of  Valentin,  we  conclude  that  the  period  of  hia 
birth  could  not  be  later  than  1779,  and  consequently  he  was 
at  least  twenty-one  years  of  age  at  the  time  of  his  marriage. 
Thus,  it  appears  from  the  testimony,  that  the  husband  and 
wife  were  both  of  the  age  of  majority,  as  well  as  of  the  age 
of  consent.  But  these  are  not  aU  the  facts  of  the  case ;  for 
it  is  proved  that  they  cohabited  together  as  husband  and  wife, 
both  before  and  after  the  birth  of  the  applicant,  and  that  she 
went  by  her  husband's  name.  Daffis  says  she  lived  in  St. 
Girons  one  or  two  years  with  Ferri6,  and  had  a  child  by  him ; 
and  again,  that  Valentin  Ferrie  was  the  father  of  the  child. 
De  Galai  says  she,  Jeanne,  lived  with  Ferri6  here  a  long 
time,  at  Mr.  Benoz'  at  St.  Girons,  at  the  entrance  of  the  city. 
She  went  there  to  be  confined.  They  lived  together  th^re. 
They  had  an  infant  named  John  Pierre,  bom  at  Mr.  Benoz'. 
Again  she  says,  Valentin  lived  with  her  some  time  before 
and  some  time  after  the  accouchement.  They  lived  together 
at  that  time  as  if  they  were  husband  and  wife.    Catharine 
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Ferris,  although  she  sajB  her  brother  waB  not  married  at 
St.  Girons,  also  says,  "Valentin  quitted  the  honse  (his 
father's)  and  occupied  a  chamber  with  a  woman  who  was  a 
servant  next  door,  and  m/y  fatfier  was  opposed  to  this  mar- 
riageJ^  Again  she  says,  "  Valentin  wished  to  marry  Jeanne ; 
his  father  did  not  wish  him  to  marry  Jeanne,  and  would  not 
hear  it  spoken  of,  and  forbid  the  children  to  go  and  see  him 
after  he  left  the  house."  There  is  proof  also  that  she  was  called 
by  her  husband's  name.  De  Galai  says,  "  I  have  heard  her 
called  by  the  name  of  Jeanne  Ferrie.  I  have  heard  Ferrie 
speak  of  her  by  the  name  of  Ferrie."  "I  have  heard  people 
call  her  Madune  Ferri6,  many  times;  the  people  of  the 
quarter  where  she  lived  called  her  Madame  Ferrie."  "  I 
have  heard  Madame  Anere  call  Jeanne  Icart  by  the  name  of 
Ferri6,  many  times,  and  Mr.  Anere  call  her  by  that  name." 
And  it  is  in  proof,  that  since  she  came  to  this  country,  Ma- 
dame Du  Lux  has  admitted  that  she  had  been  married  in 
France.  Creighton  testifies :  "  She  thought  he  (her  son)  was 
ungratefid  for  all  the  kindness  she  had  done  for  him,  and  tak- 
ing a  mother's  care  of  him.  She  said  she  had  one  child 
when  she  was  quite  yoxmg ;  she  said  she  was  married  very 
younffj  and  this  child  bom  about  fifteen."  Orieser  also  testi- 
fies :  "  She  said, '  I  was  married  in  France,  too,  in  the  Revo- 
lution times.'  She  said  to  me,  she  married  very  young,  and 
she  had  the  child  when  she  was  very  young,  too."  And  in 
her  last  illness,  when  the  chills  of  death  were  creeping  over 
her,  and  there  existed  no  motive  to  state  other  than  truth,  she 
said  to  Madame  Grieser  that  she  was  married  in  France  in 
the  time  of  the  Kevolution,  and  married  to  Du  Lux  in  this 
country.  And  M.  Deguerre,  a  gentleman  of  great  intelli- 
gence, and  who  proved  her  faithful  friend  and  adviser  from 
1807,  the  period  of  her  arrival. in  this  country,  up  to  the  time 
of  her  decease,  and  in  whom  she  confided,  took  it  for  granted, 
fix)m  her  conversations  with  him,  that  she  was  married  in 
France  ;  that  she  frequently  spoke  to  him  of  the  applicant's 
father,  and  said  her  son  lost  his  father  when  he  was  quite 
young.    These  declarations  of  the  deceased,  in  respect  to  her 
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-marriage  and  the  applicant's  parentage,  as  weU  a^  all  her  cor- 
respondence and  other  writings,  are  competent  testimony  in 
the  cause,  as  original  evidence.  (1  Greenl.  on  £v.^  §  104 ; 
The  Berkeley  Peerage  Case^  4  Carwp,^  418.)  Thus  it  is  shoMm 
by  the  testimony,  that  there  is  evidence  of  the  act  of  the 
publication  of  their  marriage ;  of  a  sincere  intention  to  com- 
ply with  the  forms  prescribed  by  the  Revolutionary  law,  by 
persons  of  lawful  age ;  of  consummation ;  of  cohabitation  ; 
of  change  of  name  of  the  wife ;  of  mutual  recognition  of  the 
relationship,  and  of  the  birth  of  issue  and  its  recognition. 
What  more  can  be  needed  to  perfect  the  evidence  of  such  a 
contract  I  What  is  marriage,  but  consent  to  the  contract  by 
persons  capable  in  law  of  giving  such  consent,  and  acts  con- 
sistent with  the  contract  showing  its  consummation?  Ac- 
cording to  the  law  of  nature,  and  to  all  the  authorities  cited, 
it  is  a  valid  marriage.  Suppose  that  Yalentin  and  his  wife, 
after  quitting  St.  Girons,  where  the  severity  of  his  father  had 
made  it  uncomfortable  for  him  to  remain,  had  gone  dii'ectly 
to  New  York,  leaving  their  first-bom  at  home  with  his  nurse 
in  the  mountains,  and  had  lived  together  here  as  husband 
and  wife  for  years,  having  other  issue — ^would  this  court  hold 
such  a  marriage  invalid,  or  would  it  hold  the  applicant  to  be 
illegitimate  and  the  other  issue  legitimate  ?    We  think  not 

But,  suppose  it  should  turn  out,  that  at  the  date  of  his  mar^ 
riage,  Valentin  was  really  under  the  age  of  twenty-one  years, 
how  then  stands  the  case  ?  This  brings  us  to  an  examination 
of  the  provisions  of  the  intermediary  law  of  1792. 

By  that  law  it  is  provided.  Tit.  IV,  Sec.  1.  Art.  3,  That 
minora  cannot  be  married  without  the  consent  of  their  father 
or  mother,  or  relations  or  neighbors ;  and  by  Art  4,  that  the 
consent  of  the  father  is  sufficient,  and  if  the  father  be  dead, 
or  outlawed,  that  of  the  mother. 

The  other  articles  of  that  section  are  as  follows : 

ArUcWSlSL  The  relatives  and  neighbors  assembled  in  the 
common  house  of  the  place  where  the  minor  resides,  shall 
deliberate  on  the  subject,  before  the  mayor  or  other  munici- 
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pal  officer,  according  to  the  order  of  the  list,  in  the  presence 
of  the  procnreur  of  the  commune. 

Article  IX.  The  consent  shall  be  given  or  refused  by  the 
majority  of  the  votes. 

Artide  X.  No  person  engaged  in  the  bonds  of  marriage, 
can  contract  a  second,  until  the  first  shall  have  been  dissolved 
according  to  law. 

Article  XI.  Marriage  is  prohibited  between  relatives,  na- 
tural and  legitimate,  in  direct  line,  between  those  allied  by 
marriage  in  that  line,  and  between  brothers  and  sisters. 

Article  XTI.  Those,  who  are  incapable  of  consent,  cannot 
marry. 

Artide  XTTT.  Marriages  contracted  against  the  provisions 
of  the  preceding  articles,  shall  be  null  and  of  no  effect. 

The  seven  articles  of  the  second  section  of  the  same  title, 
prescribe  the  forms  of  publication  of  the  intention  to  contract 
a  marriage,  and  the  nine  articles  of  the  fourth  section  pre- 
scribe the  forms  to  be  observed  in  the  acte  of  marriage. 

Thus,  it  will  be  seen,  that  where  a  prior  marriage  is  exist- 
ing, or  a  relationship  by  blood,  marriages  are  prohibited,  as 
also,  between  persons  incapable  of  consent,  but  the  twelfth 
artiple  prohibiting  only  such  as  may  be  contracted  between 
persons  under  the  age  of  consent,  necessarily  implies,  that 
those  contracted  between  parties  above  that  age,  are  not  pro- 
bibited.  No  article  of  any  section  of  any  title  of  that  law 
attempts  to  proscribe  marriages  because  \he  farms  of  the  law 
may  not  be  complied  with ;  and  the  thirteenth  article,-  which 
nullifies  marriages  contracted  against  the  ^^ provisions  of  the 
preceding  articles,"  clearly  refers  to  matters  of  substance  and 
not  to  matters  of  form.  The  forms  prescribed  are  merely 
directory,  and  the  statute  must  be  liberally  construed.  This, 
we  have  seen  to  be  the  law  in  England,  in  the  United  States, 
and  in  France.  We  refer  to  the  cases  already  cited,  and  par- 
ticularly to  the  cases  of  Poutiant  vs.  Poutiant,  Ber^and  vs. 
DdatinnCj  and  Barhier^s  case.  In  construing  this  law,  the  same 
principles  of  justice  are  invoked  in  France  as  in  this  country, 
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and  the  same  mlee  of  law  apply;  and  the  law,  from  all  the 
facts  and  circninstances,  will  presume,  that  there  was  a  valid 
marriage  between  the  parties,  and,  that,  in  consequence  of 
the  disorder  then  reigning  in  the  French  empire,  and  the 
lapse  of  time,  the  record  evidence  of  the  contract  is  lost. 

But,  it  is  said,  there  was  opposition  to  the  marriage  on  the 
part  of  Valentin's  father.  K  Valentin  was  twenty-one  years 
of  age,  the  opposition  was  of  no  consequence.  His  father's 
consent  was  unnecessary.  Let  us  see  the  nature  and  extent 
of  that  opposition,  in  case  it  should  turn  out  that  he  was  not 
of  age.  Catharine  FerriA  says,  his  father  was  opposed  to  the 
marriage,  chiefly,  because  Jeanne  was  a  servant;  and  Daffis 
says,  "  Valentin  Ferrie's  father  was  very  much  opposed  to  his 
son's  marriage  with  Jeanne."  This  is  idl  the  testimony  show- 
ing opposition  on  the  part  of  the  father,  and  he  alone  could 
make  the  opposition  effectual.  But,  merely  being  averse  o^ 
opposed  to  the  marriage,  is  not  such  "  opposition"  as  will  be- 
come effectual  under  the  law  of  1792.  All  the  nine  articles 
of  the  third  section  of  the  fourth  title  of  the  law,  are  devoted 
to  oppositions  to  the  marriages  of  minors,  and  to  make  the 
opposition  effectual,  the  father  must  appear  before  the  public 
officer  either  personally  or  by  an  attorney  holding  a  special 
power,  and  he  shall  there  execute  his  acte  of  opposition  in 
duplicate,  both  of  which  shall  be  signed  by  the  opposing 
party.  It  shall  state  its  motives,  and  be  signified  at  the  do- 
micil  of  the  parties  and  to  the  public  officer,  who  shall  put 
his  mse  on  the  original,  and  a  summary  mention  of  opposition 
shall  be  made  by  the  public  officer  on  the  register  of  publica- 
tions. The  validity  of  the  opposition  is  then,  to  be  adjudged 
by  the  officer  within  three  days,  from  which  judgment  an  ap- 
peal ^' shall"  be  taken  to  the  tribunal  of  tiie  district,  and  that 
tribunal  shall  make  a  decision  within  one  week,  and  a  copy 
of  the  judgments  shall  be  delivered  to  the  public  officer.  The 
ninth  article  provides,  that  '^  all  opposition  offered,  aside  from 
tlie  causes  amd  the  fcrms^  or  by  other  persons  than  those  above 
designated,  shaU  be  regarded  as  not  offered,  and  the  public 
officer  may  proceed  to  the  act  of  marriage ;  but,  in  the  cases 
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and  the  forma  above  specified,  he  cannot  proceed  to  the  pre- 
judice of  the  opposition,  on  pain  of  dismisBal  from  office,  of 
three  hundred  livres  fine,  and  of  all  damages  incurred."  A 
marked  distinction  in  the  phraseology  exists  between  this 
section  and  section  1,  of  the  same  title,  respecting  the  quali- 
ties requisite  for  one  able  to  contract  maiTiage.  In  this  sec- 
tion, the  act  of  opposition  is  invalid,  unless  it  conforms  to 
the  prescribed  forms^  but  in  that,  the  word  "  forms"  is  not 
mentioned. 

There  must  then  be  evidence  of  an  acte  of  opposition  duly 
signed  by  the  father  in  duplicate,  stating  its  motives  and  pro- 
secuted according  to  the  required  forms.  Was  tliis  done? 
There  is  no  pretence  that  it  was.  There  is  no  such  record. 
The  law  evidently  contemplates  an  authentic  act,  that  is  to 
say,  in  the  language  of  Pothier^  an  act  received  by  a  public 
officer,  with  the  requisite  solemnities  {Trait  des  Con.  696.)  As 
this  opposition  to  the  marriage  of  a  minor  above  the  age  of 
consent,  is  an  abridgment  of  natural  right  and  a  restraint  upon 
marriage,  it  ought  to  be  strictly  construed,  and  such  seems  to 
have  been  the  intention  t)f  ^q  National  Assembly;  while  the 
statute  regulating  marriages,  should  at  the  same  time  be  libe- 
rally construed,  because  marriage  is  a  beneficial  contract. 

But,  it  may  be  said,  that  the  record  of  the  publication  of 
marriage  is  defaced,  because  the  word  "null"  is  written  in 
the  margin.  When  it  was  so  defaced,  and  by  whom,  does 
not  appear,  and  will  never  be  known,  but  we  have  seen,  that 
the  law  of  1792  confers  no  authority  upon  the  keeper  of  the 
record  to  make  such  an  entry,  but  it  requires  him,  in  Art.  YIII., 
after  a  copy  of  the  judgments  of  the  appellate  tribunal  shall 
have  been  delivered  to  him,  to  make  mention  of  them  in  the 
margin  of  the  record  of  opposition  on  the  register  of  publica- 
tion. There  is  therefore  no  authority  in  the  law  for  interpo- 
lating the  word  "  null "  in  the  record,  where  it  has  been  placed, 
and,  consequently,  it  imports  nothing.  It  is  of  no  more  im- 
port, than  would  be  the  falsification  of  a  record  by  a  stranger. 

We  trust  that  we  have  now  succeeded  in  showing,  that 
there  was  a  valid  contract  of  marriage  in  the  year  1800,  be- 
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tween  the  parents  of  the  applicant,  which  continued  in  force 
nntil  the  period  of  Valentin's  death  in  Spain ;  that,  although, 
the  archives  of  St.  Girons  fail  to  show  complete  record  evi- 
dence of  the  marriage  now  in  existence,  the  presumption  of 
law  is,  that  the  marriage  was  legal,  and  the  substance  of  the 
law  of  France  complied  with,  and  that,  the  opposition  of  Bal- 
thazar Ferri6,to  the  marriage*of  his  son,  was  never  prosecuted 
to  effect,  but  waived  and  abandoned 

m.  We  now  come  to  the  last  proposition  in  the  cause,  and 
we  claim,  that  if  there  were  no  record  evidence  of  publication 
of  marriage,  or  testimony,  or  circumstances  tending  to  prove 
it,  then  the  case  discloses  sufficient  proof  to  establish  the  legi- 
timacy of  the  applicant. 

The  third  title  of  the  intermediary  law,  prescribes  the  man- 
ner of  recording  acts  of  birth,  and  the  persons  by  whom  the 
required  declarations  shall  be  made,  but  the  law  is  silent  as 
to  acts  of  baptism,  and  it  is  also  silent  in  respect  to  the  mode 
of  proof,  whereby  the  civil  status  of  a  person  may  be  deter- 
mined, but  this  latter  defect,  has,  afi"we  shall  see,  been  reme- 
died by  the  code  Napoleon.  There  is  no  record  evidence  of 
the  act  of  birth  of  the  applicant,  but  there  is  of  the  act  of  his 
baptism.    It  is  in  the  following  words : 

Exft/ract  from  the  baptismal  Record  of  the  Pwrish  of  St. 
GironSy  Diocese  of  Pamiers^  (Arriege).     Year  1800. 

Balthazar  Pierre  Ferri6,  son  of  Valentin  and  of  Jeanne 

Icart,  was  bom  and  baptized  the  thirtieth  June,  eighteen 

hundred.     Godfather,  Balthazar  Ferrie.     Godmother,  Bose 

Ferri6.    In  proof  of  this, 

Baoue,  Ov/re  of  Ledor. 

Objection  has  been  made  to  this  certificate,  because  the 
word  "legitimate"  is  not  introduced  before  the  word  "son," 
and  it  is  claimed,  that  therefore  this  certificate  infers  ille- 
gitimacy. No  law  of  France  has  been  shown,  prescribing  the 
form  of  such  a  certificate,  and  no  custom  establishing  such  a 
form  has  been  shown.    Nor  would  it  be  competent,  if  such 
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a  ctiBtom  could  be  shewn,  for  no  custom  can  have  the  force 
of  law,  unless  it  be  general,  and  reasonable,  and  legal ;  and 
it  would  be  absurd,  as  well  as  illegal,  to  establish  a  custom, 
whereby,  either  in  consequence  of  the  ignorance  or  the  fraud 
of  the  priest  or  officer,  the  omission  of  a  single  word  in  a  cer- 
tificate of  baptism,  should  overthrow  the  birthright  of  a  help- 
less infant.  The  presumption  of  law  is  in  favor  of  legitimacy, 
and  that  presumption  cannot  be  done  away  with  by  such  an 
objection  to  a  certificate  of  baptism.  Honesty,  not  Traud,  in- 
nocence, not  guilt,  legitimacy,  not  illegitimacy,  will  be  pre- 
smned.  {Starr  vs.  Peckj  1  HiUj  272 ;  Wilkinson  vs.  Payne^  4 
r.  R.  468 ;  1  PhiU  en  Eo.  167 ;  Harrison  vs.  The  Corporation 
of  Southampton^  21  Eng.  L.  <&  E.  343.)  Had  the  child  been  a 
natural  or  an  illegitimate  son,  he  might  have  been  so  described 
in  the  certificate,  but  inasmuch  as  it  describes  him  as  the  son 
of  Valentin  and  Jeanne,  it  clearly  implies,  that  he  is  the  law- 
fiil  issue  of  his  parents.  {Clapier  vs.  Banks,  10  La.  Jl.,  63.) 

The  fact,  that  the  surname  of  Valentin  Ferri6  is  not  men- 
tioned in  the  certificate,  and  that  the  maiden  surname  of 
Jeanne,  is  mentioned,  is  of  no  moment,  for  it  is  universally 
the  practice  in  France  for  married  women  to  retain  their 
maiden  surnames,  and  that  practice  appears  in  the  case.  The 
legal  effect  of  the  certificate  of  baptism,  is,  as  if  it  read,  "Bal- 
thazar Pierre  Ferri6,  son  of  Valentin  Ferris,  and  Jeanne 
Ferris,  bom  Icart,"  &c. 

But,  we  will  now  turn  to  the  code  Napoleon,  and  ascertain 
its  provisions  in  respect  to  the  proof  of  legitimate  filiation, 
for  we  have  seen  already,  that  the  intermediary  law  of  1792, 
was  silent  on  that  subject.  The  following  articles  are  to  be 
considered : — 

Arii<ile  319.  The  filiation  of  legitimate  children  is  proved 
by  the  acte  of  birth,  inscribed  on  the  public  record. 

Article  320.  In  default  of  such  record  evidence,  the  con- 
stant possession  of  the  sta;tvs  of  a  legitimate  child  is  sufficient. 

Article  321.  This  possession  of  the  status  {i.  e.,  considered 
as  a  child  bom  during  marriage,)  is  established  by  a  sufficient 
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accumulation  of  facts,  indicating  the  relation  of  filiation  and 
paternity  between  an  individual  and  the  family  to  which  he 
claimis  to  belong.    The  most  material  of  these  facts  are: — 

1.  That  the  individual  has  always  borne  the  surname  of  the 
father  from  whom  he  pretends  to  be  born : 

2.  That  the  father  treated  him  as  his  child,  and  that  ho 
provided  as  such  for  his  education,  maintenance,  and  settle- 
ment in  life: 

3.  Thttt  he  has  constantly  been  acknowledged  as  such  in 
the  world : 

4.  That  he  has  been  acknowledged  as  such  within  the 
family. 

Article  322.  Ko  one  can  claim  a  stah^  contrary  to  that 
which  his  title  by  birth,  and  possession  conformable  to  that 
title,  give  to  him ;  and  reciprocally,  no  one  can  contest  the 

statics  of  him  who  has  a  possession  conformable  to  his  title 
by  birth. 

Article  823.  In  default  of  such  record  evidence,  and  the 
constant  possession  of  the  status  of  a  legitimate  child — or  if 
the  child  has  been  registered  under  a  false  name,  or  as  born 
of  unknown  parents,  proof  of  filiation  may  be  made  by  wit- 
nesses. Nevertheless,  this  proof  can  only  be  admitted  when 
there  has  been  a  foundation  by  written  proof,  or  when  pre- 
sumptions or  evidences  resulting  from  facts  long  continued, 
are  sufficiently  strong  to  determine  the  admission. 

Article  324.  The  foundation  of  proof  by  writing,  is  made 
from  family  records ;  the  domestic  registers  and  papers  of 
father  or  mother ;  the  public,  and  even  private  acts  emanat- 
ing from  a  party  engaged  in  the  contestation,  or  who  would 
have  an  interest  if  such  person  was  living. 

Under  the  provisions  of  these  articles,  how  stands  the  case  ? 
There  is  no  acte  of  the  birth  of  the  applicant  inscribed  on  any 
register,  and  therefore  we  must  ascertain  whether  the  case 
furnishes  such  evidence  of  the  possession  of  the  statics  of  legi- 
timate filiation,  as  is  required  by  articles  320  and  321  of  the 
Code  Napoleon. 

COURT 
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What  are  the  facts  proved?  First,  there  is  the  fact  that 
the  applicant,  from  the  time  of  his  baptism,  took  the  family 
name  of  his  father,  and  it  mnst  be  presumed  that  his  father 
was  present  at  the  baptism,  the  mother  being  probably  nnable 
to  be  present.  Next,  he  was  baptized  by  the  Ohristian  name 
of  his  grandfather,  which  was  also  that  of  his  nncle  Balthazar, 
and  that  either  the  one  or  the  other  was  present,  and  incurred 
the  duty  and  responsibility  of  godfather.  The  applicant,  in 
his  examination,  says  it  was  his  uncle  Balthazar,  and  so  says 
the  witness  Daffis.  Next,  the  godmother,  Mad'e  Boee  FerriS, 
being  of  the  same  surname,  must  be  presumed  to  have  been 
a  relative  of  the  family.  These  facts  certainly  show  the  status 
of  legitimacy ;  for  it  cannot  be  supposed  that  the  offspring  of 
crime  would  be  thus  treated  by  the  near  relatives  of  either 
of  its  parents,  or  that  those  relatives  would  permit  such  a 
child  to  take  the  fEunily  name.  Again :  the  applicant  ^  has 
always  borne  the  surname  of  the  father  from  whom  he  pre- 
tends to  be  bom ;''  and  so  far  as  his  father  could  do,  during 
the  short  period  of  his  subsequent  residence  at  St.  Girons,  he 
treated  him  as  his  child,  and  acknowledged  him  as  such. 
According  to  De  Galai,  folio  246,  Yalentin  and  Jeanne  were 
present  when  the  child  was  put  to  nurse.  DafBs  says,  ^  the 
child  was  called  Ferri6,  here,"  and  that  '^  the  child  lived  at 
Balthazar  Ferri6's."  He  could  not  provide  for  his  mainte- 
nance, education  and  settlement  in  life,  because  he  did  not 
lire  to  have  the  opportunity ;  but  it  seems,  from  the  testimony 
of  IL  Vidal,  foL  220,  and  of  G.  V.  Ferri6,  that  the  applicant 
learned  the  business  of  a  tanner,  with  his  kinsman,  Balthazar 
Ferris.  He  has  never  been  known  by  any  other  name  than 
Ferri6,  either  in  France  or  in  the  United  States ;  and  that  he 
has  been  acknowledged  as  a  member  of  the  family,  by  his 
kinsmen,  is  shown  not  only  by  the  facts  above  referred  to,  but 
by  the  testimony  of  two  of  his  relatives— one  of  them,  G.  V. 
Ferris,  testifying  that  ^'  my  father  and  the  father  of  the  claim- 
ant, Ferrie,  were  own  ooumia;^^  and  the  other,  Balthazar  Fer« 
ri6,  testifying,  "  /  am,  a  cotmn-german  of  John  Pierre  Fer- 
ris." Thus,  if  the  act  of  baptism  should  be  deemed  insuffi^ 
Voi,.  IV.- 
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cient,  or  if  no  such  act  existed,  the  applicant  has  shown  all 
the  material  facts  and  circumstances  indicated  by  article  321 
of  the  Code  Napoleon ;  nor  is  his  claim  at  variance,  in  any 
respect,  with  the  status  established  by  the  act  of  baptism,  and 
therefore  the  evidence  does  not  conflict  with  the  proYisions 
of  articles  322,  323  and  324  of  the  code,  but  is  strictly  con* 
formable  to  them. 

Finally,  we  cannot  perceive  any  legal  objection  whatever, 
to  the  full  recognition  by  this  court,  of  his  legitimacy,  and,  had 
it  not  been  for  the  furor  created  among  the  distant  relatives 
of  his  mother,  residing  in  France,  by  the  desire  of  a  sudden 
acquisition  of  wealth,  without  the  toil  and  privation  necessary 
to  earn  and  amass  it,  we  do  not  believe  his  legitimacy  would 
have  ever  been  questioned.  It  was  easy  enough  for  them,  in 
such  circumstances,  after  the  death  of  Madame  Pu  Lux,  to 
spread  abroad  the  report  of  his  illegitimacy,  because  in  that 
consisted  their  only  hope  of  success ;  and  that  suqh  must  have 
been  the  oase,  is  evident  from  the  testimony  of  some  of  the 
witnesses,  who  state,  that  they  have  chiefly  heard  his  legiti- 
macy questioned  since  the  death  of  his  mother, 

The  Sxj^tKOOATE. — The  Commissiojaers  appointed  to  pro- 
ceed to  France,  to  take  further  testimony  in  this  cause, 
having  made  their  report,  and  the  matter  having  been  sub- 
mitted upon  all  the  proofs,  after  a  very  full  and  elaborate 
argument,  it  becomes  my  duty  to  pronounce  final  judgment. 

It  is  proper,  in  the  first  place,  to  examine  the  facts  which 
appear  in  the  return  of  the  Commissioners.  Witnesses  were 
examined  at  Biert,  Massat,  and  St.  Girons.  Jeanne  Icart  was 
bom  at  Pan,  in  1777,  and  after  her  father's  decease,  removed 
to  Biert,  her  mother's  domicil  of  origin.  She  remained  there 
until  1796,  when  she  left  for  Massat ;  and  again,  in  1798, 
she  changed  her  abode  to  St.  Qiron$. 

L  Biert  lies  south  from  St,  Girons,  about  sixteen  miles, 
and  is  a  mere  hamlet,  containing  about  a  hundred  souls. 
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Servat,  the  first  witnefis  examined  at  this  place,  seventy- 
two  years  of  age,  stated  that  he  knew  Jeanne  Icart  and  her 
mother;  did  not  know  when  or  where  the  mother  died ;  was 
not  aware  of  anything  against  the  reputation  of  Jeanne,  or 
that  she  had  been  married  or  had  a  child. 

Marie  Pagte,  sizly-eight  years  of  age,  makes  abont  the 
same  statement  as  the  preceding  witness,  except  that  she 
adds :  ^^  I  have  heard  that  she  was  married  in  the  neighbor- 
hood of  Bordeaux,  after  she  left  here.  ...  I  have  heard 
that  Jeanne  had  a  bastard  son.  I  don't  know  when  it  was 
bom.  It  was  at  nnrse  near  St  Girons.  This  I  only  know  by 
tradition.  It  was  public  report,  and  known  by  all.  I  don't 
know  who  were  the  parents  of  this  child.  I  don't  know  to 
whom  the  infant  was  attributed.  She  left  this  part  of  the 
coantry,  and  after  she  was  gone  a  long  time  from  here  she 
returned,  as  they  said,  to  search  for  her  child.  It  was  not 
until  after  her  return  to  this  place  that  I  had  heard  that  she 
had  had  a  child." 

Lafitte,  seventy-three  years  of  age,  testifies,  that  he  knew 
Jeanne  well,  and  also  her  mother ;  that  Jeanne  left  Biert 
about  sixty-three  years  ago ;  and  afterwards  ^^  came  back 
dressed  like  a  lady."  He  says,  "  I  do  not  think  she  was  ever 
married,  but  I  know  nothing  about  it.  I  never  heard  any 
reproach  against  her  reputation  while  she  lived  here.  I 
heard  that  she  had  had  a  child.  When  she  returned  here, 
after  her  absence,  she  came  back  to  seek  a  child.  I  never 
saw  the  child,  but  I  heard  a  report  that  she  had  been  to 
America,  and  had  come  to  look  for  the  chUd." 

Anne  Marie  Noble,  seventy-five  years  of  age,  was  acquainted 
with  Jeanne  and  her  mother.  She  states,  '^  the  mother  died 
here.  I  saw  her  die.  I  don't  know  when  she  died.  I  was 
young.  I  can't  recollect  when  Jeanne  lived  here.  I  was 
young,  and  slept  with  her  for  two  months ;  she  was  house- 
keeper. She  remained  here  some  time,  and  then  went  to 
live  at  Massat,  at  service.  She  remained  here  for  one  month 
after  the  death  of  her  mother,  and  I  stayed  with  her  at  her 
mother's  liouae.  .  .  When  she  resided  here  she  was  not  mar- 
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ried.  I  have  heard  she  had  a  child.  .  •  Her  reputation  was 
good  when  she  lived  here.  I  only  heard  that  she  had  a  child, 
after  she  came  back  from  America.  •  .  I  saw  her  when  she 
came  back  firom  America.  She  did  not  speak  of  her  child. 
She  said  nothing  as  to  the  canse  of  her  return." 

Benoit  GarajoUe^  one  of  the  claimants  to  the  succession,  was 
examined  by  the  Gomniissioners.  I  must  reject  his  testi* 
mony^with  the  less  regret,  however,  firom  the  circmnBtance 
that  he  knew  nothing  of  the  facts  except  as  gathered  by  hear- 
say from  his  mother,  when  Jeanne  returned  from  America  iia 
1815,  to  reclaim  Ferrid 

This  is  the  substance  of  the  proof  taken  at  Biert.  So  fSur 
as  it  goes,  it  shows  that  Jeanne  had  a  fair  reputation  while 
she  remained  at  home ;  that  she  removed  to  Massat  shortly 
after  her  mother's  death ;  that  no  repute  of  her  intercourse 
or  mai'riage  with  Valentin  Ferris  ever  reached  Biert,  and 
the  birth  of  her  child  was  not  known  there,  even  by  rumor, 
until  after  her  return  from  the  United  States. 

It  must  be  observed,  however,  that  these  witnesses  show 
very  little  intimacy  with  the  family  of  Jeanne.  None  of 
them  were  aware  that  she  had  brothers,  and  although  Bi^t 
is  one  of  the  smallest  of  villages,  they  were  all,  except  Ajone 
Marie  Noble,  ignorant  that  her  mother  died  at  that  place. 
It  does  not  appear  from  this  evidence  that  after  her  re- 
moval from  St  Girons,  where  she  formed  her  connexion  with 
Valentin  Ferri6,  Jeanne  ever  returned  to  Biert  until  1816 ; 
nor  does  any  report  even  of  her  residence  at  St,  Girons,  seem 
to  have  reached  her  former  home.  In  this  state  of  general 
ignorance,  then,  the  absence  of  a  special  report  aa  to  her  mar- 
riage is  not  surprising.  The  major  includes  the  minor.  Noth- 
ing was  known  or  heard  of  her ;  and  the  basis,  therefore,  of 
any  particular  reputation  was  wholly  wanting.  From  such 
a  blank  of  information  it  would  be  quite  as  reasonable  to  pre- 
sume she  was  dead  as  that  she  was  not  married. 

n.  We  will  now  proceed  to  Massat,  a  village  four  miles 
from  Biert,  of  about  one  thousand  inhabitants,  where  this 
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young  woman  had  a  domica  after  the  decease  of  her  mother. 
Efipagnac,  a  witneee  seventy-one  years  of  age,  testified  that 
he  knew  Jeanne  as  a  servant  with  Espagnac,  a  notary,  and 
subsequently  in  the  family  of  Adone,  the  father-in-law  of  the 
witness.    He  says,  "  she  lived  here  very  modestly,  and  led 
a  virtuous  life,"  and  ^^  had  no  intimate  relationship  with  the 
yoong  men  of  the  village."    He  never  heard  of  her  being 
mamed,  nor  until  lately,  that  she  had  had  a  child.    Adone, 
nxty^six  years  of  age,  states  that  Jeanne  came  from  Biert, 
and  lived  at  his  father's  house  one  or  two  years,  and  then 
went  to  St.  Girons.    He  says,  "just  before  coming  to  live  at 
my  fietther's  house  as  a  servant,  she  gave  birth  to  the  child  in 
the  neighborhood  of  St.  Girons.    The  child  was  bom  about 
two  years  before  coming  to  our  house  to  live,  during  which 
time  the  child  was  at  nurse.    The  fact  of  her  having  had  a 
child  was  known  to  my  family  at  the  time  she  was  a  servant 
at  my  father's.    The  reputed  father  of  this  child  was  one 
Espagnac.  .  .  After  she   left   Massat,  she  returned  to  it 
twenty  years  afterwards,  and  lived  at  my  father's  house  for  a 
month,  not  as  a  servant,  but  as  a  guest  and  acquaintance.  .  . 
She  went  to  the  environs  of  St.  Girons  to  find  her  child,  and 
had  it  brought  to  our  house,  where  I  saw  it.    She  stated  to 
the  family  that  'twas  her  child.  .  .  She  stated  to  us  on  her 
return  that  she  was  married  in  the  United  States,  and  that 
her  husband  himself  had  sent  her  to  get  this  child,  because  , 
they  themselves  had  none.    She  said  that  her  husband  knew 
that  this  duld  was  hers.    I  do  not  remember  what  name  this 
dild  passed  by.    At  the  time  of  her  return  the  child  was 
nine  or  ten  years  old.    Her  general  reputation  was  light. .  • 
I  never  knew  her  to  call  the  child  in  question  anything  but 
her  son."    Jeanne  Lescoulie,  eighty-two  years  of  age,  depo- 
sed that  she  knew  J  eanne  Icart  about  sixty  years  ago,  when  liv- 
ing at  Espagnac's.    She  says :  "  She  was  about  the  same  age 
as  myself,  and  was  a  comrade  of  mine  when  I  was  a  girl. . . 
Her  general  reputation  was  that  of  a  gallant,  loose  girl. . .  I 
knew  Jean  Espagnac ;  he  was  not  married ;  his  father  sent 
Jeanne  away  from  the  house,  because  he  discovered  relations 
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of  intimacj  ftTristing  between  them.    I  knew  Jeanne  was  gal- 
lant at  that  time,  because  she  was  the  same  age  as  myself,  and 
gave  me  her  confidences."    Magdelaine  Benazet,  seventy-two 
years  of  age^  was  acquainted  with  Jeanne  sixty  years  since. 
She  testifies,  ^^  She  was  my  friend.  .  .  During  the  time  she 
was  at  Massat  she  lived  in  no  other  family  but  M.  Espag- 
nac'Si    I  knew  her  well  all  the  time  she  lived  at  Massat, 
from  her  first  arrival  here.  . .  Her  character  diudng  the  time 
that  I  knew  her,  and  while  in  this  part  of  the  country,  waa 
always  good,  and  that  of  a  modest  girl.    I  know  that  her 
reputation  in  Massat  and  the  neighboring  village  was  irre- 
proachable.   I  knew  Jean  Espagnac  formerly.    I  do  not 
know  of  any  liaison  between  him  and  Jeanne,  and  never 
heard  of  any  such  rumor."    Eogale,  seventy  years  of  age, 
states  his  acquaintance  with  Jeanne,  and  then  says :  ^'  Her 
character  was  good.    I  never  heard  anything  against  her 
reputation.    I  have  heard  it  said  she  had  had  a  child.    I 
don't  know  what  became  of  that  child."    "None  of  these  wit- 
nesses ever  heard  of  the  decedent's  marriage  or  cohabitation 
with  Ferri6 ;  but  there  could  not  have  been  any  repute  of 
that  connexion  when  she  was  living  at  Massat,  because  her 
residence  there,  1796-8,  preceded  her  intimacy  with  Ferris 
from  two  to  four  years.    And  as  to  subsequent  repute,  no  in- 
formation in  respect  to  her  abode  at  St.  Girons  appears  to 
have  reached  Massat,  and  consequently  there  was  no  basis  for 
a  particular  reputation.    Nor  had  any  of  these  witnesses  ever 
heard  until  recently  that  Jeanne  had  given  birth  to  a  child — 
except  Adone.    He  tells  a  strange  stoiy,  to  the  effect,  that 
she  had  a  child  two  years  before  coining  to  live  at  his  father's 
house,  by  Jean  Espagnac,  in  the  neighborhood  of  St.  Girons ; 
and  Jeanne  Lescoulie  says  there  was  some  intimacy  between 
Jeanne  Icart  and  Jean  Espagnac.    Lescoulie  is  related  to 
one  of  the  French  claimants  to  the  succession.    The  tale 
is  reftited,  however,  upon  the  face  of  Adone's  own  testi- 
mony, for  he  distinctly  says,  "  she  came  from  Biert  to  reside 
with  us,  and  remained  with  us  one  or  two  years.    She  left 
for  St.  Girons  at  the  termination  of  that  period."    All  the 
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proofs  agree  with  this — ^that  she  came  directly  from  Biert  to 
Massat,  and  in  1798  went  to  St.  Girons.  The  child  was  bom  in 
1800,  and  yet  Adone  would  have  it  bom  in  1794,  at  St.  Oirons, 
when  she  was  living  with  her  mother  at  Biert.  Bnt  Adone 
was  only  nine  years  old  in  1798,  and  his  brother-in-law 
Espagnac,  who  was  then  fourteen,  and  lived  in  the  same 
house  with  him,  never  heard  the  rumor,  but  on  the  contrary, 
gives  Jeanne  an  excellent  character.  Magdalaine  Benazet 
knew  Jean  Espagnac ;  Daffis  was  well  acquainted  with  Es- 
pagnac, the  father;  but  neither  of  them  heard  of  this  pre- 
tended intimacy.  Adone  .is  strangely  contradictory  on 
another  point.  The  child,  he  says,  was  bom  about  two  years 
before  Jeanne  came  to  Massat,  say  in  1794 ;  she  remained 
there  one  or  two  years,  then  left,  and  returned  twenty  years 
afterward,  and  the  boy  was  then  nine  or  ten  years  old.  No 
dependence  is  to  be  placed  upon  a  witness  so  ignorant  or 
careless.  Upon  the  whole^  then,  the  clear  preponderance  of 
testimony  is  in  favor  of  Jeanne's  good  character  while  resi- 
ding at  Massat. 

HL  The  proofs  taken  at  St.  Girons  -require  a  more  critical 
examination,  as  we  here  approach  the  theatre  of  the  events 
npon  which  the  elucidation  of  the  case  intimately  depends. 
To  judge  properly  the  bearing  of  this  testimony,  it  is  neoes- 
saiy  to  keep  in  mind  a  few  dates.  In  1798,  Jeanne  went  to  St. 
Girons,  and  entered  the  family  of  M.  Anere,  as  a  domestic. 
Her  son  was  bom  in  1800.  She  subsequently  went  to  Bor- 
deaux and  formed  an  intimacy  with  Henri  Du  Lux,  came  to 
the  United  States  in  1806,  and  did  not  return  to  France  until 
1815,  when  she  sought  out  her  son,  and  placed  him  with 
Anere,  at  St.  Girons,  to  be  educated.  With  these  landmarks 
in  view,  we  shall  be  able  to  see  in  some  measure  how  far  the 
witnesses  speak  from  knowledge  or  from  hearsay. 

In  the  house  immediately  adjoining  that  of  M.  Anere  at 
St.  Girons,  where  Jeanne  was  domesticated,  lived  Balthazar 
Ferri6,  a  tanner.  His  son  Valentin  became  attached  to 
Jeanne,  their  love  was  mutual,  they  yielded  to  its  impulses, 
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and  became  the  parents  of  the  child,  who  now,  after  the 
lapse  of  fiity^ix  years,  daimfi  the  succession  to  his  mother's 
estate. 

Qerons  Yictor  Ferri6,  whose  father  was  cousin  to  YaleiH 
tin,  was  bom  in  181S,  and  yet  he  speaks  very  freely  of 
events  that  occurred  before  he  was  bom,  and  says,  that  Jeaime 
'^  lived  at  M.  Anere's  as  a  servant ; .  .  I  know  that  she  had  a 
child  by  a  person  named  Ferris ;  •  -  I  knew  the  applicant 
Ferris  when  he  lived  as  a  servant  with  Anere  (1816-1821), 
when  he  first  went  there  'twas  as  a  servant."  The  witness  was 
only  three  years  old  when  Ferri6  was  placed  with  Anere»  and 
eight  when  he  went  to  Bordeaux.  As  to  tradition,  he  says, 
^  I  have  always  heard  that  he  was  illegitimate.  It  was  my 
father  who  told  me  that  Jeanne  Icart  had  had  a  child  by  a  per- 
son named  Ferris  .  •  I  cannot  recollect  any  one  who  told 
me  he  was  illegitimate  except  my  father.  It  is  principally 
since  the  death  of  his  mother,  that  I  have  heard  it  said  that 
he  was  illegitimate." 

Vidal,  bom  in  1805,  testified  as  follows : — ^^  I  remember 
Jeanne  Icart  I  think  I  saw  her  in  my  youth  at  M.  Anere's. 
I'  never  knew  her  parents.  I  don't  recollect  how  long  since 
Jeanne  Icart  lived  here.  I  only  remember  her  when  she  left 
St.  Girons.  She  lived  no  where  else  but  at  M.  Anere's  to  my 
knowledge.  She  lived  at  M.  Anere's  as  a  servant."  "Now 
Jeanne  arrived  in  New  York  in  1806,  and  there  is  no  proof 
that  she  ever  returned  to  St.  Girons  between  1804  and  1815 ; 
and'  the  period  at  which  she  was  living  with  Anere  '^  as  a  ser^ 
vant,"  was  before  this  witness  was  bom.  Yidal  claims  to 
have  been  an  intimate  friend  of  Ferri6,  mentions  the  place  he 
was  put  to  nurse  from  ^'  general  report,"  and  also  says  ^^his 
supposed  mother  was  Jeanne  Icart,  and  his  supposed  &ther 
was  Valentin  Ferris.  I  never  heard  of  any  report  of  mar* 
riage  between  the  parents.  . .  I  have  heard  he  was  a  natural 
son  of  Jeanne  Icart.  I  heard  it  from  all  the  world ;  it  was 
the  report  at  this  place,  before  he  left  here  for  Bordeaux.  I 
can't  remember  any  one  who  told  me  so."  Pauline  Bigour- 
dan,  bom  in  1805^  testifies,  that  she  made  the  aoquaintaoca 
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of  Jeanne  when  she  came  to  bunt  up  Ferri6  in  1815.  The 
witness  was  niece  of  Anere,  and  frequently  saw  Ferri6  at  his 
house.  She  says,  '^  I  heard  that  the  child  was  illegitimate. 
I  heard  it  when  she  came  to  seek  the  child.  I  heard  that 
this  woman,  who  had  been  a  servant  here,  had  had  a  child, 
and  had  come  to  take  it  away.  I  can't  remember  any  one 
who  told  me  so.  I  have  heard  my  imcle  speak  of  the  child 
as  illegitimate.  I  have  heard  my  aunt  speak  of  the  child  as 
ill^timate." 

DafSs,  seyenty  years  of  age,  deposed  that  he  knew  Jeanne 
leart ;  "  she  lived  here  at .  St.  Oirons,  opposite  to  me,  at 
M.  Anere's,  a  couple  of  years  or  so — ^I  don't  know  how  long 
exactly — she  was  a  servant  there.  I  don%  know  that  ahe  was 
ever  married  to  any  one  named  Ferris  or  to  any  one  else. 
She  lived  here  with  a  man  named  Ferri6 ;  I  cannot  recollect 
exactly  how  long,  but  was  one  or  two  years,  I  think.  She 
bad  a  child  by  him.  It  was  bom  and  baptized  at  St.  Girons, 
I  don't  recollect  when  it  was  bom ;  I  don't  know  in  what 
house  it  was  bom.  .  .  She  b^re  the  name  of  Jeanne  Icart 
during  her  residence  here.  Valentin  Ferri6  was  the  father 
of  the  child.  I  say  he  was  the  father  because  he  and  Jeanne 
kept  company  together.  Yalentin  Ferrie  was  bom  here. 
He  was  six  years  older  than  I  was.  I  knew  him  well ;  he 
was  a  tanner  by  trade.  I  don't  know  whether  he  was  mar- 
ried to  Jeanne  Icart.  He  did  not  live  with  Jeanne  Icart  as  her 
husband  at  the  time  I  knew  them.  His  father  was  opposed 
to  his  marriage  with  Jeanne.  He  stole  leather  from  his 
father  to  provide  money  for  Jeanne.  He  died  in  Spain — ^was 
assassinated.  He  went  to  Spain  to  carry  on  his  trade,  in 
1808-9-10.  .  .'  I  knew  him  all  the  time  till  he  left  for  Spain. 
We  were  associates  and  tanners  together.  As  to  John  P. 
Ferris,  I  don't  know  when  he  was  born,  but  I  believe  it  was 
between  1800  and  1802.  When  his  mother  was  about  to  be 
delivered,  she  left  M.  Anere's  house  to  give  birth  to  the 
child.  I  knew  that  she  left  M.  Anere's  for  that  purpose, 
because  I  was  then  opposite  neighbor,  and  on  inquiring  for 
Jeanne,  I  was  told  she  had  gone  next  door  to  be  delivered,  and 
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the  next  daj  I  inquired,  and  was  told  she  had  had  a  boj. 
Some  of  the  neighbors  told  me  she  had  gone  next  door,  and  it 
was  the  neighbors  told  me  she  had  had  a  boy.  I  don't  know 
whether  he  was  placed  at  nurse  or  where..  The  child  lived 
at  Balthazar  Ferri^'s. . .  The  child  was  called  Ferris  here. .  • 
I  don't  know  whether  there  was  any  reputation  of  the  mar- 
riage of  his  parents.  .  •  I  don't  know  whether  the  child  was 
legitimate  or  illegitimate.  The  general  report  was  'twas  a 
natural  child.  The  father  of  the  child  never  spoke  to  me  of 
his  relations  towards  the  child.  He  never  told  me  that  he 
was  manied  to  Jeanne  Icart,  or  that  he  was  not  married  to 
her.  He  never  said  anything  to  me  about  it.  I  can  say 
from  my  own  knowledge  that  she  was  the  ^  bon/ne  amii  of 
Ferri6,  whether  she  was  his  wife  or  not,  I  do  not  know.  My 
reason  for  saying  that  she  was  his  ^  howM  a/mii  was  because 
when  she  went  to  Biert,  Valentin  Ferris  accompanied  her. 
I  have  no  other  reason  than  that  for  saying  so.  •  .  I  knew 
Jeanne  Icart  all  the  time  she  lived  at  Anere's,  and  Ferrid 
during  the  same  period. .  .  After  I  left  St.  Girons  I  never 
saw  Ferris  or  Jeanne. . .  Ferri6  was  a  respectable  young  man^ 
industrious,  and  a  good  worker.  I  never  knew  that  he  had 
had  any  children,  or  intimate  relation  with  any  other  woman 
than  Jeanne  Icart.  Jeanne  had  no  relation  with  any  other 
man  than  Valentin  Ferrie.  I  never  heard  anything  against 
her  reputation  with  reference  to  other  men  here.  Valentin 
Ferri6's  father  alluded  to  her  as  his  son's  *  honne  ande?  .  . 
The  position  of  Ferri^'s  family  was  much  better  than  Jeanne's. 
Valentin  Ferri6's  father  was  very  much  opposed  to  his  son's 
marriage  with  Jeanne.  The  position  of  Ferri6's  family  was 
very  comfortable.  I  never  heard  of  any  thing  said  of  a  pro- 
posed marriage  between  Jeanne  Icart  and  Valentin  Ferri6." 
Margot  Labat  De  Galai,  about  eighty  years  of  age,  deposed 
that  she  knew  Jeanne  Icart,  and  her  mother  when  she  came 
to  see  Jeanne  at  Anere's.  "  I  never  knew  her  father.  I  don't 
know  when  or  where  her  mother  died.  I  cannot  say  when 
Jeanne  Icart  lived  here.  She  lived  at  M.  Anere's,  I  don't 
know  for  how  long  a  time.    She  was  servant  there.    I  don't 
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know  that  she  was  eyer  married  to  John  P.  Ferri6  or  any 
other  person.  She  Uved  with  Ferri6  here  a  long  time  at  M. 
Benoz',  at  St.  Girom,  at  the  entrance  of  the  city.  She  went 
there  to  be  confined.  They  lived  together  there.  She  cohab- 
ited with  him  there.  They  had  an  infant  named  John  Pierre. 
TSxe  child  was  bom  at  M.  Senoz'.  The  infant  was  baptized 
at  St.  Giron's.  I  don't  know  when  she  left  here.  The  only 
name  she  bore  was  Jeanne  Icart.  The  father  of  this  infant 
which  was  bom  of  Jeanne  Icart  was  Valentin  Ferris.  I 
don't  know  the  name  of  the  mother  of  Yalentin.  His  father's 
name  was  Alexis.  Yalentin  was  bom  and  resided  at  St. 
Girons.  He  was  a  tanner.  I  don't  know  if  he  was  married 
to  Jeanne  Icart.  I  don't  know  that  he  cohabited  with  her  as 
husband*  Yalentin  lived  with  her  some  time 'before  and 
some  time  after  the  accouchement*  They  lived  together  at 
that  time  as  if  they  were  husband  and  wife*  I  don't  recol- 
lect precisely,  but  it  was  over  two  months. . .  I  know  the 
child  of  Jeanne  Icart.  He  was  bom  at  the  house  of  M. 
Benoz.  The  child  was  sent  to  nurse.  I  don't  know  how  long 
the  child  stayed  at.nurse,  but  it  was  sent  on  the  morning  after 
the  birth,  and  Jeanne  made  the  bargain  and  paid  the  nurse. 
I  don't  know  in  whose  name  the  child  was  sent,  as  they,  Yal- 
entin and  Jeanne,  were  both  together  when  it  was  sent. . . 
The  parents  were  Jeanne  Icart  and  Yalentin  Ferris.  I 
understood  they  wished  to  be  married ;  whether  they  were 
married  or  not  I  don't  know.  He  only  passed  as  her  son  at 
St.  Girons.  He  saw  Jeanne  Icart  often.  He  was  treated  by 
her  as  a  kind  mother.  The  child  of  Jeanne  Icart,  I  don't 
know  if  it  was  legitimate  or  Hot.  I  don't  know  if  they  passed 
as  husband  and  wife  or  as  lovers.  I  never  heard  of  &  mar- 
riage existing  between  them.  I  came  to  Jeanne  Icart  imme* 
diately  after  the  accouchement,  and  found  Ferrid  there  with 
the  midwife.  I  was  there  a  moment  after  the  accouchement^ 
The  midwife  was  named  Pujuquet.  The  midwife  is  dead.  I 
remained  there  an  hour  or  an  hour  and  a  half.  I  visitea 
Jeanne  Icart  often.  I  don't  know  who  paid  the  costs  of  the 
accouchement,  whether  it  was  Ferris  or  Jeanne,  as  they  were 
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both  there  together.  I  heard  Jeanne  Icart  speak  often  of 
Ferri&  I  can't  remember  if  she  called  Ferri6  her.hnfiband 
or  her  lover.  I  have  heard  her  called  by  the  name  of  Jeanne 
Ferris.  I  have  heard  Ferrid  speak  of  her  by  the  name  of 
Ferris.  I  knew  Jeanne  Icart  after  that,  two  or  three  months. 
I  don't  know  how  long  after  that,  before  Ferri6  left  here.  I 
recollect  very  well  that  they  both  went  to  see  the  child  at 
nurse ;  and  they  went  to  Bordeaux  together.  I  don't  know 
if  they  retnmed  or  not.  I  have  heard  people  call  her  Mad- 
ame Ferris  many  times.  I  don't  know  if  they  were  married 
or  not.  I  was  a  companion  and  intimate  friend  of  Jeanne^ 
Hie  people  of  the  quarter  in  which  she  lived  called  her 
Madame  Ferri6.  I  don't  know  how  old  I  was  when  that 
accouchement  took  place.  I  was  employed  by  Madame  Anetre 
to  take  things  to  Jeanne  Icart ;  that  is  the  reason  I  was  there 
at  the  time  of  her  accouchement.  I  am  not  yet  eighty  year^ 
old,  but  pretty  near  it.  When  Madame  Anere  sent  me  with 
things  to  Jeanne  Icart,  she  told  me  to  take  these  things  to 
Jeanne  Icart's.  I  have  heard  Madame  Anere  call  Jeanne 
Icart  by  the  name  of  Ferris  many  times,  and  M.  Anere 
called  her  by  that  name.  Ferris  never  called  Jeanne  Icart 
to  me  by  the  name  of  Ferri6,  because  he  always  spoke  of  her 
to  me  as  Jeanne.  I  don't  know  if  Valentin  Ferri6  ever 
addressed  Jeanne 'Icart  by  the  name  of  Ferris  I  never 
stayed  there  to  hear  their  conversation.  I  don't  know,  if 
when  Ferri6  spoke  of  Jeanne  Icart,  he  spoke  of  her  as  his 
wife,  or  his  bonne  amie  or  as  Madame  Ferris." 

Balthazar  Ferri6,  forty-six  years  of  age,  a  cousin  of  the 
claimant,  and  son  of  Alexis,  Valentin's  brother,  could,  of 
course,  only  speak  of  reputation.  He  was  but  «ix  years  old 
when  Jeanne  returned  to  St.  Girons,  in  1815  ;  and  although 
he  says  she  called  Ferri6  ^'her  son,"  he  also  deposes,'^! 
can't  remember  when  Jeanne  Icart  left  St.  Girons.  I  canH 
say  whether  she  ever  returned."  He  was  about  twelve 
years  old  when  Ferri6  went  to  Bordeaux.  He  states  that 
FerriA's  supposed  parents  were  Valentin  Ferris  and  Jeanne 
Icart,  and  that  '^  the  child  was  reputed  illegitimate."    . 
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Oatharine  Ferri6,  the  fiister  of  Valentin   the  claimant's 
fiither,  sixty  years  of  age,  testified  that  Valentin  was  twenty 
years  older  than  herself.    She  says  ^^  Valentin  remained 
at  St.  GKroiis  a  long  time,  and  then  left  for  Spain.    I  don't 
know  if  he  was  married  to  Jeanne  Icart.    I  don't  know  if  he 
ever  associated  with  Jeanne  Icart  as  husband  and  wife.    He 
was  killed  on  the  road  between  Spain  and  France,  coming 
with  a  eart.    He  was  killed  by  brigands  on  the  road."    She 
was  ignorant  of  ^'the  time  and  circumstances"  of  Ferri^'s 
birth ;  whether  '^  he  was  placed  at  nurse,  if  he  was  baptized, 
who  were  his  reputed  parents,  or  anything  about  him,"  but 
nys  she  is  sure  Valentin  was  not  married,  '^  because  Valentin 
q[iiitted  the  house  and  occupied  a  chamber  with  a  woman  who 
was  a  servant  next  door,  and  my  father  was  opposed  to  this 
laarriage.   This  Jeanne  during  this  time  was  the  honne  a/mie 
of  my  brother  Valentin.    My  family  recognized  her  as  the 
hcfMM  cmUe  and  not  as  the  wife  of  my  brother,  and  were  oppo- 
sed to  that.    I  resided  at  St.  Girons  during  the  whole  time 
my  brother  was  connected  with  this  woman.    I  have  said 
they  disappeared  together  about  the  same  time.    I  can't  say 
precieely  when.    I  can't  say  when  my  brother  left  St.  Girons, 
I  was  BO-  young  then.    I  don't  know  where  he  went  then.    I 
Asn't  know  if  he  went  to  Spain,  or  where  he  went.    I  have 
not  heard  of  my  brother  having  a  son.    He  had  a  child  by 
Jeanne,  which  died  young,  I  have  heard  it  said.-    My  reason 
fer  saying  the  child  died  was  because  I  heard  so.    I  cannot 
recollect  any  one  who  told  me.    The  child  was  not  recogni- 
zed at  all,  as  it  died  right  away.  .  .  After  Valentin  left  his 
fiber's  house  he  never  returned  to  it  again  to  live.    'His 
fiither  refased  to  hold  any  relations  with  him.    Valentin 
wished  to  marry  Jeanne.    His  father  did  not  wish  him  to 
marry  Jeanne,  and  his  father  would  not  hear  it  spoken  of,  and 
forbid  the  children  to  go  to  see  him  after  he  left  the  house. 
Valentin  wished  to  marry  her  before  he  left  the  house. 
I  was  too  young  for  him  to  talk  to  me  about  it,  but  it  was 
well  known  in  the  family  and  discussed.    Valentin  worked 
at  his  occupation  with  his  father,  but  after  his  flight  from  the 
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house  he  worked  with  him  no  longer.  He  worked  with  some 
of  his  brothers,  who  were  of  the  same  trade  and  had  tanneries. 
I  know  of  no  other  objection  that  his  father  had  to  the  mar- 
riage, than  that  she  was  a  servant.  On  that  account  the 
family  were  opposed  to  it.  Valentin's  character  was  very 
good.  He  was  not  a  dissipated,  wild  yonng  man*  I  never 
knew  or  heard  of  his  having  any. connection  with  any  other 
woman  than  Jeanne.  He  was  indnstrions  and  steady.  I 
don't  know  if  he  provided  Jeanne  with  money.  Jeanne  had 
a  good  reputation.  I  never  heard  it  said  or  knew  of  her  hav- 
ing any  intimate  relations,  or  being  connected  with  any  other 
man  than  my  brother  Valentin.  I  never  heard  her  called 
anything  but  Jeanne."  This  witness  stated  that  she  was 
married  forty  years  ago,  and  it  must  have  been  ^^  ten  yeans 
or  thereabouts,"  before  her  marriage,  that  Valentin  and 
Jeanne  disappeared.  ^^  She  disappeared  first,  and  at  the  end 
of  some  days  he  disappeared."  Bibat,  sixty  years  of  age, 
knew  Valentin  Ferri6,  and  says  ^^I  cannot  recollect  dis- 
tinctly when  he  died.  I  think  they  told  me  'twas  in  1811." 
He  states  that  he  last  saw  Valentin  in  December,  1811,  at 
the  city  of  Bayonne.  ^'  He  came  to  Bayonne  for  goods,  to 
take  into  Spain.  I  left  there  for  Toulouse ;  he  left  for  Spain. 
I  left  St.  Girons  in  1809  to  go  to  Spain.  Valentin  FeRi6 
had  lefi  more  than  two  years  before  me." 

IV,  This  completes  substantially  the  parol  testimony  taken 
imder  the  commission.  A  large  portion  of  it  is  entirely  un- 
important, and  as  to  the  remainder,  it  is  manifestly  unsafe  to 
rely  upon  many  parts  relating  to  material  points.  From 
fifty  to  sixty  years  have  passed  since  the  occurrence  of  the 
events,  in  respect  to  which  the  memory  of  these  witnesses 
has  been  invoked.  But  few  of  the  acquaintances  of  the 
parties  have  been  found  living.  Suppose  a  marriage  con- 
summated fifty-six  years  ago,  between  a  young  artisan,  and 
a  poor  domestic,  each  dependent  for  their  livelihood  upon 
the  labor  of  their  hands,  without  the  means  of  establishing  a 
home,  and  compelled  by  their  poverty  to  live  separately  and 
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to  place  their  oflSBpring  in  the  charge  of  strittigers.  Let  these 
erents  occur  in  a  city  of  over  five  thousand  souls,  and  how 
could  it  be  expected  after  this  lapse  of  time  to  find  any  distinct 
traces  of  the  habit  and  repute  of  the  parents  as  husband  and 
wife.  The  i)eriod  of  their  intercourse  was  brief;  they  soon 
disappeared  from  the  scene ;  there  was  nothing  remarkable 
in  the  circxmistances  to  attract  attention  and  impress  the 
Hund ;  the  father  and  mother  of  Yalentin  are  dead ;  the  family 
in  which  Jeanne  lived,  are  dead ;  and  most  of  those  who  have 
been  called  upon  to  throw  light  on  the  transaction  were 
either  casual  acquaintances,  or  were  of  such  tender  age  at 
the  time  as  would  exclude  them  from  the  sphere  of  reliable 
testimony.  A  certain  degree  of  dependence  may  be  placed 
upon  the  recollection  of  young  persons,  and  it  lies  in  the 
experience  of  every  one  to  remember  some  events  of  very 
early  childhood,  which  stand  out  along  the  course  of  our 
remotest  reminiscences,  like  luminous  points.  Conceding 
this  to  the  fullest  extent,  it  is  obvious  that  in  respect  to 
matters  of  no  special  interest,  having  no  domestic  connection, 
and  whicm  relate  rather  to  repute  and  hearsay  than  to  actual 
occurrences,  it  is  very  dangerous  to  depend  upon  the  testi- 
mony of  persons  quite  young  at  the  time,  and  now  after  an 
interval  of  some  fiifty  or  sixty  years,  to  determine  important 
rights  upon  evidence  of  conversations  where  slight  variations 
from  accuracy  would  materially  affect  the  issue. 

But  lat  us  examine  the  proofs  more  closely,  and  in  doing 
this  distinguish  between  evidence  of  facts — ^reputation  at  the 
time  of  Ferri^'s  birth — ^and  reputation  subsequent  to  1815, 
when  he  was  living  with  Anere.  There  are  but  four  wit- 
nesses who  speak  as  to  contemporaneoua  facts  and  repute, 
Daffis,  De  Oalai,  Bibat  and  Catharine  Ferri6,  Of  the  others 
one  witness  was  bom  in  1813,  two  in  1805,  and  one  in  1809. 
Bibat  does  not  appear  to  know  anything  about  the  case, 
except  that  he  last  saw  Yalentin  Ferri6  in  1811.  The  evi- 
dence then  is  narrowed  down  to  three ;  Da£Ss  an  acquaintance 
of  the  Ferries,  De  Gblai,  an  attendant  on  Jeanne  at  the  ac- 
couchement, and  Catharine,  a  sister  of  Yalentin,     Daffis 
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was  then  from  13  to  16  years  old,  and  he  says  Valentin  waa 
six  years  his  senior.  Though  they  were  associates  together, 
Yalentin  never  spoke  to  him  of  his  relations  towards  the 
child  or  its  mother, — ^whether  Jeanne  was  Valentin's  wife 
or  not  he  does  not  know,  but  he  says  she  was  his  ^^  ionns 
avm!^  If  by  this  term  he  intends  to  indicate  an  illicit  coii«> 
nection,  the  reason  he  gives  for  it  is  insufficient ;  ^^  my  reason 
for  saying  that  she  was  his  honne  amiej  was  because  when 
she  went  to  Biert,  Valentin  Ferri6  accompanied  her."  He 
heard  nothing  from  Valentin  on  the  subject.  He  learned 
from  Valentin's  father,  however,  that  the  young  man  stole 
leather  to  provide  Jeanne  with  money,  and  says  he  spoke  of 
her  as  his  son's  "  honne  amie^^  and  was  very  much  opposed 
to  their  "  marriage."  This  is  the  sum  of  Daffis'  information 
at  the  time  as  derived  from  the  parties.  Giving  the  words 
^  honne  ami^^  their  worst  signification,  there  is  nothing  in 
this  evidence  inconsistent  with  the  marriage  in  1800,  for  no 
doubt  before  that  period  Jeanne  and  Valentin  had  unlawftd 
intercourse,  and  to  give  any  materiality  therefore  to  the 
declarations  of  the  father  on  this  point  they  must  appear  to 
have  been  made  after  the  date  of  the  alleged  marriage. 
Daffis,  it  is  true,  states  that  Valentin  did  not  live  with  Jeanne 
as  her  husband,  but  then  again  he  says  she  Uved  with  Ferri6 
one  or  two  years,  that  Valentin  never  spoke  to  him  on  the 
subject,  and  whether  Jeanne  was  his  wife  or  not  he  tioes  not 
know.  He  understood  the  child  was  bom  in  the  next  house 
to  Anere's,  but  does  not  know  whose  house  it  was — ^though  he 
lived  opposite.  At  one  stage  of  his  examination  he  says  that 
Jeanne  left  for  Bordeaux  and  he  knew  Valentin  till  he  went 
to  Spain,  and  at  another  he  says,  ^^  after  I  left  8t.  Girons  I 
never  saw  Ferris  or  Jeanne."  He  stated  also  that  there  was 
a  Balthazar  Ferris  living  at  St.  Girons  who  was  the  god- 
father of  the  child,  and  when  the  supposed  sponsor  was  pro- 
duced, it  turned  out  that  he  was  bom  in  1809. 

Catharine  Ferri6,  the  sister  of  Valentin,  was  bom  in  1795, 
and  was  only  five  years  old  when  Ferri6  was  bom.  It  hardly 
seems  worth  while  to  discuss  the  evidence  she  has  given,  for, 
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from  the  nature  of  the  case,  it  can  only  consiBt  of  impressionB 
deriTed  firom  an  early  period  of  childhood.  !No  doubt  8ome 
dependence  is  to  be  placed  npon  the  general  tenor  of  these 
impressions,  and  in  the  main  they  agree  with  the  facts  other- 
wise indicated,  but  it  wonld  be  unwise  to  lay  much  streBB 
upon  them  at  this  distance  of  time.  As  a  guard  against  con- 
fidence in  the  accuracy  of  such  family  traditions,  we  are  con- 
fronted with  the  assertion  by  this  witness,  that  ^^  the  child 
died  young,"  "  right  away,"  a  species  of  proof  which  would 
disprove  Ferri^'s  existence  as  well  as  his  legitimacy. 

If  we  pass  now  to  De  Galai,  we  find  quite  as  much  room 
for  criticism.  She  says  she  knew  Jeanne's  mother  when  she 
came  to  see  her  at  Anere's,  and  yet  the  mother  was  buried 
three  or  four  years  before.  She  states  that  Valentin's  father's 
name  was  Alexis,  instead  of  Balthazar;  and  that  Ferri^'a 
mother  visited  him  at  Anere's  after  he  was  brought  back 
from  nurse,  whereas  she  was  never  at  Anere's  with  the  child, 
unless  on  her  way  to  Bordeaux,  after  she  had  found  him  in 
the  Pyrenees. 

It  is  obvious  to  my  mind  after  a  careful  examination  of  th6 
evidence,  that  the  witnesses,  including  the  three  now  undet 
review,  mingle  in  a  greater  or  less  degree  information  derived 
from  hearsay,  or  from  facts  developed  in  this  country  before 
the  conmiission  was  issued,  with  their  own  knowledge  and 
recoUect^puB.  It  is  difficult,  if  not  impossible,  to  difttinguish 
between  these  sources,  and  the  greatest  caution  is  necessary 
therefore  in  judging  of  their  testimony.  StiU  there  are  cer- 
tain leading  and  prominent  facts  in  regard  to  which  it  would 
be  unreasonable  to  make  question.  Here  was  a  young  and 
attractive  if  not  beautiful  woman,  of  good  reputation,  living 
in  an  adjacent  house,  as  a  domestic :  Yalentin  Ferri6  forma 
an  attachment  for  her  which  is  reciprocated:  his  parents 
fit>wn  upon  the  affair,  but  as  one  of  the  witnesses  expressea 
it "  there  was  a  wall  between  them — ^that  is  all" — ^and  their 
intercourse  was  continued.  They  desired  to  marry,  the  father 
was  opposed  to  it,  and  Yalentin  left  his  home  and  occupied 

an  apartment  with  Jeanne.     Before  their  child  was  bom 
Vou  IV.. 
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bans  of  the  proposed  marriage  were  published.  The  child 
was  placed  at  nurse,  and  about  a  year  afterwards  Jeanne 
leaves  St.  Girons.  Catharine,  the  sister  of  Yalentin  says, 
''^he  occupied  a  chamber  with  a  woman  who  was  servant 
next  door,  and  my  father  was  opposed  to  the  marriage."  De 
Gbdai  says,  ^'  Yalentin  lived  with  her  some  time  before  and 
some  time  after  the  accouchement;  they  lived  together  at 
that  time  as  if  they  were  husband  and  wife ;  I  don't  recollect 
precisely,  but  it  was  over  two  months,"  and  Daffis  states  "  she 
lived  here  with  a  man  named  Ferrie,  I  cannot  recollect  ex- 
actly how  long,  but  it  was  one  or  two  years  I  think."  These 
in  substance  are  about  all  the  facts  of  conisequence  elicited, 
excluding  mere  hearsay  and  repute. 

That  for  a  time  this  couple  were  consorting  together  with- 
out the  sanction  of  the  matrimonial  celebration  is  undoubted, 
that  they  were  anxious  to  remove  this  blot  is  equally  clear, 
and  there  can  be  no  question  that  at  one  period  Valentin's 
father  was  opposed  to  the  match.  Daffis  states  that  he  does 
not  know  whether  there  was  any  reputation  of  the  marriage, 
but  the  general  report  was  that  the  child  was  illegitimate. 
He  mentions  no  person  who  told  him  so,  and  though  profess- 
ing considerable  intimacy  with  Yalentin,  admits  that  he 
never  spoke  to  him  concerning  his  relations  to  the  child  or 
its  mother.  It  is  somewhat  remarkable,  had  much  intimacy 
existed  between  them,  that  he  does  not  refer  to  thQ  b^ns  of 
marriage  published  before  the  birth  of  the  child.  I  have 
already  noted  several  errors  in  his  testimony  and  am  inclined 
not  to  placQ  much  stress  upon  his  assertion  of  a  "  general 
report"  fifty-six  years  ago,  which  is  not  traced  to  the  friends, 
or  the  family,  or  the  acquaintances  of  the  parties.  Catharine 
Ferri6  who  was  only  five  years  old  at  the  time,  says  she  never 
heard  any  thing  as  to  the  legitimacy  of  the  child,  and  she 
understood  it  had  "  died  right  away."  She  denies  the  mar- 
riage, and  on  this  point  she  possibly  expresses  the  belief  of 
Ferri6's  family.  De  Galai  is  ignorant  of  the  marriage,  but 
she  expresses  no  contrary  reputation.  She  states,  however, 
that  the  people  of  the  quarter  in  which  Jeanne  lived,  called 
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her  Madame  Ferrie,  and  she  heard  M.  and  Mde.  Anere  call 
her  by  the  same  name.  It  is  difficult  upon  such  a  state  of 
facts  to  saj  that  the  evidence  on  the  subject  of  repute  is 
satisfactory  either  for  or  against  the  marriage. 

Passing  over  the  intermediate  period  down  to  1816,  when 
Jeanne  again  appeared  and  as  Madame  Du  Lux  reclaimed 
Fem6  as  her  son,  we  find  fresh  statements  on  the  subject  of 
reputation.  She  then  publicly  recognized  the  child  and 
declared  that  her  husband  knew  it  was  hers.  She  assumed 
the  duties  of  maternity,  and  the  boy  was  placed  with  her  old 
master  Anere,  under  the  family  name  of  his  father.  Under 
an  the  circumstances  attending  this  strange  and  singular  case, 
it  is  not  surprising  that  a  rumor  should  have  arisen  as  to  his 
iUegitmuicy.  His  mother  made  no  secret  of  the  relationship, 
but  still  her  desertion  both  of  father  and  child,  and  her  subse- 
quent connection  with  M.  Du  Lux  would  naturally  have  origi- 
nated suspicions  unfavorable  to  her  fair  fame.  This  is  not  a 
kind  of  repute  which  possesses  much  force.  There  are  only 
two  witnesses  who  profess  to  have  received  information  on 
this  point  from  parties  who  were  living  at  the  time  Ferri6 
was  bom — Victor  Ferri6  and  Pauline  Bigourdan.  The  former 
says  his  father  told  him  Ferrie  was  illegitimate,  and  the  latter 
that  she  heard  a  similar  statement  from  M.  and  Mde.  Anere ; 
but  I  am  not  clear  upon  the  face  of  the  testimony  whether 
these  witnesses  meant  to  state  that  any  thing  more  was  com- 
municated, than  that  Jeanne  when  she  lived  at  St.  Oirons, 
^  had  had  a  child  by  a  person  named  Ferri6."  Paxdine  Bigour- 
dan was  from  ten  to  sixteen,  and  Yictor  Ferri6  from  two  to  eight 
years  old,  when  FerriS  the  claimant  was  living  at  St,  Girons. 

V.  With  these  facts  before  us,  let  us  next  proceed  to  the 
consideration  of  the  documentary  evidence,  and  to  the  deter- 
mination of  the  legal  principles  by  which  all  the  proofs  are 
to  be  tested  in  their  judicial  weight  and  estimate. 

A  question  of  marriage  and  legitimacy  is  always  deeply 
interesting,  leading  to  the  investigation  of  the  most  tender 
and  intimate  intercourse  of  life,  laying  bare  the  secrets  of  the 
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heart,  unveiling  domestic  privacy,  and  involving  relations 
which  lie  at  the  very  basis  of  natural  and  social  right.  It 
concerns  our  common  humanity,  for  there  is  no  class  or  con* 
dition  beyond  the  reach  of  occurrences  which  may  call  for 
judicial  determination  upon  the  claims  of  husband,  and  wife, 
and  children ;  and  there  should  always  therefore  be  the  most 
grave  and  considerate  care,  that  in  deciding  the  particular 
case  in  view,  the  mind  should  be  kept  as  free  as  possible  from 
specialties,  and  incline  rather  to  such  broad  and  catholic 
rules  as  are  adapted  to  all  classes  and  all  cases,  from  being 
foimded  upon  the  fundamental  principles  of  our  nature,  and  a 
just  view  of  the  constitution  of  civil  society,  the  rights  of  its 
members,  and  their  mutual  happiness  and  well-being. 

Before  proceeding  to  the  examination  of  these  rules  I 
would  observe  that  there  is  no  conflict  in  this  cause,  among 
children  claiming  under  different  marriages,  ^ere  are  cases 
in  which  the  contest  has  been  between  the  fruits  of  a  previous 
marriage,  kept  secret,  and  the  offspring  of  a  subsequent  cere- 
monial marriage.  But  it  is  not  so  here ;  there  are  no  dor- 
mant rights  to  establish  against  other  children;  no  hard 
claims  to  set  up  against  innocent  parties  standing  in  the  same 
relation  towards  the  deceased ;  but  the  question  is  whether 
Jeanne  Icart's  son  shall  succeed  to  her  estate,  or  whether  it 
shall  pass  to  remote  collaterals. 

It  is  an  established  maxim  that  the  presumption  is  always 
in  favor  of  marriage.  Semper  prcBsumitur  pro  tMUrimonio. 
{StecLdmanyB.  Powell^  1  Add.  i?.,  68.)  There  are  certain 
legal  rules  in  relation  to  presimiptive  evidence,  which  are 
approved  by  reason,  sound  policy,  the  common  sense  of  man- 
kind, and  for  the  honor  of  jurisprudence,  I  may  add,  charity. 
They  are  not  accidental  rules,  but  have  their  basis  laid  broad 
and  deep  in  the  immutable  principles  of  morality  and  equity, 
and  their  observance  is  largely  conducive  to  the  order,  hap- 
piness, and  welfare  of  society.  There  are  also  degrees  in  the 
weight  or  force  of  different  presumptions ;  and  here  again  the 
law  is  not  so  cold,  nor  so  regardless  of  humanity,  as  to  reject 
with  stoicism  the  claims  of  charity  and  the  appeals  of  help« 
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less  OTphanage.  Some  presumptions  are  especially  favored, 
and  among  diem  may  be  classed  the  presumption  of  innocence, 
and  that  all  things  have  been  rightly  done.  For  example, 
the  mere  cohabitation  of  two  persons  of  diflferent  sexes,  with- 
out any  proof  one  way  or  the  other  to  characterize  the  con- 
nection, affords  an  inference  of  marriage,  the  preference  being 
given  in  favor  of  the  moral  rather  than  the  immoral  nature 
of  the  intercourse.  {Taylor  vs.  Taylor ^  '2  Zee,  274.)  So  like- 
wise where  the  evidence  shows  filiation,  simply,  without 
indicating  the  status^  legitimacy  will  generally  be  presumed, 
the  implication  of  law  being  that  the  intercourse  to  which 
the  birth  of  the  child  must  be  referred  was  lawful.  {Best  on 
PresumpUona^ p.  57, 58 ;  Hubhack  on  Siusceasions^p,  248, 250.) 
These  presumptions  may  of  course  be  rebutted,  but  in  this 
respect  there  exists  a  distinction  as  to  the  degree  of  evidence 
required  to  repel  particular  classes  of  presumptions.  The 
benevolence  of  the  law  is  nowhere  exhibited  more  abundantly 
than  in  favor  of  marriage  and  legitimacy.  If  there  are  con- 
flicting claims  of  marriage,  they  may  so  neutralize  each 
other,  as  to  prevent  any  application  of  the  rule,  but  otherwise 
the  legal  presumption  may  be  resorted  to,  and  its  force  be- 
comes greatly  increased  by  the  remoteness  of  the  affair  which 
forms  the  subject  of  inquiry.  It  is  manifest  that  when  the 
transaction  is  recent,  the  parties  are  living  and  the  evidences 
are  all  at  hand,  it  is  wiser  to  be  governed  and  guided  by  the 
light  which  may  thus  be  afforded,  than  to  trust  to  mere  infe* 
rence.  But  where  from  the  antiquity  of  the  event,  and  the 
death  of  the  parties,  we  cannot  feel  any  degree  of  confidence 
that  the  proofs  are  complete ;  when  from  the  imperfection 
of  the  human  memory  it  becomes  dangerous  to  rely  upon 
testimony  of  ancient  occurrences ;  and  when  by  accident  the 
due  to  an  elucidation  of  the  whole  truth  may  have  been  lost ; 
then  presumptions  come  in  with  great  and  controlling  force, 
and  impel  the  investigator,  groping  as  it  were  in  the  dark,  to 
seize  hold  upon  those  favorable  conclusions  which  the  law 
draws  for  the  protection  of  man.  This  .view  cannot  be  more 
conveniently  illustrated  than  by  the  case  of  Piers  vs.  Piers j  in 
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the  House  of  Lords.  (AT.  Z.  C.y  331.)  Two  persons  who  had* 
long  been  Kving  in  concubinage  were  desirous  of  marriage, 
in  expectation  of  the  birth  of  a  child ;  and  a  marriage  was 
alleged  to  have  been  celebrated  in  form  by  a  clergyman,  but 
no  license  was  shown  nor  any  entry  found  in  the  Marriage 
Register.  The  bishop  deposed  that  he  had  never  granted  a 
license;  six  years  subsequently  the  parties  performed  an- 
other nuptial  ceremony,  in  the  certificate  of  which  the  wife 
was  described  by  her  maiden  name ;  a  child  bom  after  the 
first  and  before  the  second  marriage  was  baptized  as  the 
child  of  the  wife  by  her  maiden  name ;  and  still  the  House 
of  Lords  held  that  so  strong  was  the  presumption  in  favor  of 
marriage,  that  it  was  not  rebutted  by  these  circumstances. 
The  principle  established  in  this  case  was  that  the  questiofn 
of  the  validity  of  a  marriage  cannot  be  tried  like  any  question 
of  fact  which  is  independent  of  presumption,  for  the  reason 
that  the  law  presumes  strongly  in  favor  of  marriage,  particu- 
larly after  the  lapse  of  a  great  length  of  time.  The  court 
seemed  to  adopt  the  doctrine  laid  down  by  Lord  Lyndhurst 
in  Morris  vs.  Damea^  5  CL  ds  J^n.,  163,  that "  the  presumption 
of  law  is  not  lightly  to  be  repelled ;  it  is  not  to  be  broken 
in  upon  or  shaken  by  a  mere  balance  of  probability;  the 
evidence  for  the  purpose  of  repelUng  it  must  be  strong,  dis- 
tinct, satisfactory  and  conclusive."  Or  as  Lord  Cottenham 
stated  the  proposition,  "  A  presumption  of  this  sort  in  favor 
of  a  marriage,  can  only  be  negatived  by  disproving  every 
reasonable  possibility," — "  you  should  negative  every  reason- 
able possibility."  The  particular  case  to  which  this  principle 
was  applied  in  Piers  vs.  Piers^  involved  only  a  question  of 
fQrm,  the  evidence  of  the  marriage  itself  being  deemed  satis- 
factory, but  still  the  same  rule  may  be  laid  down,  though 
perhaps  not  so  strongly,  in  favor  of  the  presumption  of  the 
marriage  contract  itself.  For  example,  in  Fentan  vs.  Beed^ 
4  John.  P.J  52,  the  Supreme  Court  of  this  State  held  that 
when  parties  had  married  during  the  life  time  of  the  wife's 
first  liusband  and  coAtinued  to  cohabit  after  his  death,  though 
the  marriage  at  its  inception  was  void,  yet  after  the  death  of 


NEW- YORK,  JULY,  1856.  87 

rSRKIB    VS,    THE  PUBLIC  ADHINISTRATOH. 

the  first  husband  a  new  contract  might  be  inferred  from  coha- 
bitation and  reputation.  In  J^rr  vs.  Peckj  1  Hill^  270,  a 
child  bom  ten  days  before  a  marriage  ceremony  between  its 
parents,  was  declared  to  be  legitimate.  There  was  no  evi- 
dence of  preyions  cohabitation  as  husband  and  wife,  though 
it  was  probable  the  parties  had  agreed  to  be  married.  The 
court  refdsed  to  disturb  the  verdict  of  the  jury,  saying,  "  we 
are  to  presume  against  a  notorious  act  of  immorality  almost 
as  strongly  as  we  would  against  the  commission  of  a  legal 
crime." 

The  presumption  thus  charitably  entertained  by  the  law 
in  favor  of  marriage  operates  with  the  greatest  force  when 
children  alone  are  interested.  In  such  cases  it  has  not  been 
customary  in  the  ecclesiastical  courts  of  England  to  require 
such  strict  proof  as  would  be  demanded  were  the  parents 
Kving.  {Taylor  vs.  Taylor^  1  Ze€?s  Caa.y  571 ;  Lady  Mayo  vs. 
Brown^  1  Lee^  271.)  The  children  at  least  are  innocent,  if 
there  has  been  any  irregularity.  They  have  not  the  same 
means  of  knowledge  which  were  possessed  by  the  parties  in 
chief;  objections  which  the  parents  might  readily  have  an- 
swered, suspicious  and  mysterious  circumstances  which  they 
possibly  could  have  cleared  up  and  explained,  the  children 
may  be  utterly  unable  to  solve  or  elucidate,  and  the  same 
inferences  ought  not  to  be  drawn  from  their  failure  to  do  so, 
as  might  with  propriety  be  deduced  against  the  parents.  "  It 
is  certain/'  says  Sir  William  Scott,  "  that  the  illegitimacy  of 
a  child  may  be  proved  by  probable  evidence,  perhaps  by 
reputation  only,  but  then  the  reputation  must  be  clear  and 
ondoubted,  it  must  be  uniform^  for  if  a  reputation  has  existed 
both  ways,  the  conclusion  would  be  in  favor  of  the  marriage." 
And  again,  '^  the  law  is  at  all  times  very  unwilling  to  bastardize 
children."  {Fielderv%.  Fielder,  2  Hogg,  C.  JR.,  196.)  The  ques- 
tion  of  marriage,  remarks  that  distinguished  Civilian,  d'Agaes- 
seau,  ^^  should  be  examined  in  a  different  manner,  when  it  con- 
cerns the  validity  of  the  engagement  between  the  contracting 
parties  themselves,  and  when  it  concerns  the  static  of  their 
children.    After  death  has  broken  the  bond  of  union,  less 
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rigoroTU  attention  is  paid  to  formalities,  in  order  to  prononnee 
in  favor  of  possession,  the  most  sure  and  inviolable  law,  when 
the  matter  relates  to  the  staiita  of  parties."  This  same  prin- 
ciple pervades  the  French  jurisprudence,  down  to  the  time 
of  the  adoption  of  the  Code  Napoleon,  in  which  an  express 
provision  was  incorporated,  requiring  a  less  strict  line  of 
proof  in  respect  to  children  when  the  parents  are  deceased^ 
than  in  cases  where  they  are  living.  {ArL  194, 197,  TovUierj 
lltU.6,%  608.) 

.  YL  It  should  not  be  forgotten,  however,  that  the  marriage 
now  under  consideration  must  be  tested  as  to  its  validitj  by 
the  French  law  existing  at  the  time ;  and  though  I  cannot 
hope  to  make  such  an  investigation  with  the  learning  and 
ability  it  would  receive,  were  the  case  before  a  Frencii  tri- 
bunal, nevertheless  it  becomes  my  duty  not  to  shrink  from 
the  effort.  It  will  be  seen  that  the  same  broad  and  enlight- 
ened principles  pervade  the  jurisprudence  of  France,  which 
characterize  the  common  law  of  other  civilized  nations,  on  the 
subject  of  marriage — ^the  line  of  judicial  thought  is  similar, 
and  thestreams  of  justice  flow  in  the  same  channels.  There  is 
little  if  anything  peculiar  or  exceptional,  and  this  parallelism, 
which  vindicates  so  admirably  the  reason  of  the  law  as  a  science, 
aids  the  student  in  his  explorations  and  search  after  the  truth. 
The  essence  of  the  marriage  contract  consists  in  consent. 
Kature  places  it  upon  this  pure  and  simple  foundation. 
Words  and  forms  are  only  the  external  indications  of 
tlus  agreement,  and  are  not  requisites  to  its  validity.  The 
ceremony  may  be  expedient  and  becoming,  but  adds  nothing 
to  the  intrinsic  sanctity  and  force  of  the  obligation.  Before 
man  it  may  increase  its  apparent  solemnity,  but  in  the  sight 
of  God,  the  vital  power  of  the  institution  resides  in  the 
mutufd  covenant  singly.  It  consists  in  ^'  the  present  consent, 
whereby  the  parties  accept  each  other  as  husband  and  wife, 
whether  by  words  expressed,  or  tacitly  by  marital  cohabita- 
tion or  acknowledgment."  {Stir's  Inst,  Z.  1.,  Tit  4,  §  6.) 
Beyond  this,  whatever  is  required  by  legislation,  has  the  force 
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only  of  a  pofiitive  civil  regulation.    The  proof  of  the  existence 
of  the  marriage,  however,  depends  largely  upon  the  forms  re- 
quired by  the  local  law.   Among  the  Bomans,  marriage  could 
be  contracted  without  any  pnbUc  formalities,  by  the  mere 
agreement  of  the  parties,  and  its  proof  therefore  was  drawn 
firom  exterior  signs.    Cohabitation  as  hnsband  and  wife  was 
the  ordinary  evidence  invoked  for  its  judicial  establishment. 
By  the  Canon  law,  which  was  the  basis  of  the  ancient  gene- 
ral law  of  Christendom  on  this  subject,  consent  alone  was 
of  the  essence  of  the  contract,  and  this  has  been  the  rule  in 
eveiy  civilized  and  Christian  community,  except  as  modified 
by  positive  regulation/   The  public  solemnity,  even  when  . 
prescribed,  was  onlymatter  of  order;  and  irregular  marriages, 
including  promises  to  marry,  if  followed  by  enjoyment  of  the 
privileges  of  marriage,  were  sustained  as  vaUd  contracts. 
{Didryrnple  vs.  DcJrymple^  2  Hogg.  C.  R.^  54.)   The  Canon 
law,  consequently,  for  a  long  time  authorized  the  presump- 
tion of  marriage  from  cohabitation,  until  the  Council  of  Trent 
prescribed  the  presence  of  a  priest  and  three  wi.tne8ses,  and 
the  preservation  of  registers  of  marriage  in  all  the  parishes. 
lliis  was  only  an  ecclesiastical  regulation,  but  it  was  con- 
firmed in  France  by  the  ordinance  of  Blois,  in  1579 ;  and  when 
that  law  went  into  execution,  about  the  year  1600,  marriage 
was  no  longer  presumed  merely  from  cohabitation,  where  the 
parties  were  living,  and  could  point  to  the  time  and  place  of 
celebration.    Still  there  was  no  rule  limiting  the  establish- 
ment of  the  marriage  to  evidence  from  the  register,  or  pro- 
hibiting absolutely  a  resort  to  testimonial  proof.    On  the 
contrary,  the  ordinance  of  1667  expressly  permitted  testimo- 
nial proof,  when  it  was  shown  that  the  registers  had  been 
destroyed,  or  had  never  been  kept ;  and  in  respect  to  chil- 
dren, whose  parents  were  deceased,  it  was  eventually  settled 
by  a  series  of  decisions,  whose  authority  never  was  shaken, 
that  there  was  no  necessity  of  proving  the  actual  celebration 
of  the  marriage,  whether  by  the  register  or  otherwise,  provi- 
ded the  fact  could  be  reasonably  established  by  other  testi- 
mony.   This  exception  in  favor  of  children  was  founded  in 
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reason  and  humanity,  for  it  were  hard  to  yisit  upon  the  off* 
spring  the  taint  of  bastardy,  for  ignorance  of  a  fact  which 
occurred  before  their  birth.  Thus  the  law  stood,  until  by  the 
edict  of  Louis  XVL  in  1787,  the  Constitution  of  1791,  and  the 
act  of  the  National  Assembly  in  1792,  marriage  was  again 
recognized  merely  as  a  civil  contract,  the  necessity  of  reU- 
gioufsolemnities  was  dispensed  with,  and  although  certain 
public  forms  were  prescribed,  they  were  not  made  essential 
to  ike  validity  of  the  contract,  except  in  enumerated  cases. 
{TauUier,  Z.  1.,  TU.  F.,  §  601.)  The  Code  OivU  closed  finaUy 
the  legislation  on  this  subject,  and  introduced  into  the  statute 
law  provisions  regulating  the  mode  of  proof,  which  anterior 
to  that  time  had  been  left,  uutrammeled  by  positive  precepts, 
to  the  discretion  of  the  tribimals,  under  the  application  of 
such  principles  as  were  approved  by  justice  and  sound  rea- 
son. Evenunder  the  Code,  however,  the  children  of  deceased 
parents  are  not  put  to  strict  proof  of  a  ceremonial  marriage 
by  the  production  of  the  register,  but  when  their  parents 
have  lived  together  as  man  and  wife,  they  may  show  their 
legitimacy  by  proof  of  their  statiM^  if  it  be  uncontradicted  by 
the  aote  of  birth.  In  such  case  there  is  a  presumption  of 
law  that  the  parents  were  legally  united  and  the  children  are 
ignorant  of  the  place  of  their  marriage.  {Durantonj  Z.  1, 
Tit.  7,  §  109,  110,  Code,  Art.  197.)  Although  it  has  been 
thought  that  the  article  of  the  Code  on  this  point  was  merely  a 
statutory  recognition  of  the  common  law  previously  prevail- 
ing, the  candid  mind  must  be  satisfied,  upon  an  examination 
of  the  decisions,  that  since  the  Code  there  is  a  greater  degree 
of  rigor  exacted  in  the  production  of  testimonial  proof,  than 
was  required  before.  Ferrifi  was  not,  however,  bom  under  the 
dominion  of  the  Code,  and  it  is  more  just  to  illustrate  his  case 
by  the  ancient  jurisprudence,  than  by  laws  enacted  afiker  his 
status  was  determined.  The  most  famous  of  the  decisions 
exhibiting  the  old  law  as  to  the  proof  of  legitimacy,  by  chil- 
dren whose  parents  are  dead,  is  one  in, which  the  celebrated 
Cochin  was  conspicuous,  whose  argument  is  quoted  by  the 
French  jurists,  as  containing  the  principles  upon  which  it  was 
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detenninecL  The  children  of  Barthelemi  Bourgelat,  son  of 
Pierre  Boorgelat  and  an  Italian  woman,  made  a  claim  of  snc* 
cession  to  the  estate  of  their  grandfather  Pierre,  and  the  qnes- 
don  was  whether  Pierre  had  been  lawfully  married^  and  Bar- 
th^emi  was  his  legitimate  son.  No  (icte  of  marriage  was  pro- 
duced, nor  was  it  indicated  where  the  rite  had  been  per- 
formed,  although  the  place  where  the  parties  had  first  met  and 
rabseqnently  lived,  was  proved.  It  appeared  that  the  mother 
of  Barth61emi  had,  whilst  encetfUe,  submitted  to  be  taken 
towards  a  lying*in  hospital  for  unchaste  females,  without  any 
resistance  until  the  last  moment,  when  she  declared  she  was 
married,  and  exhibited  a  paper  in  Italian,  which  the  officer 
having  her  in  charge  supposed  to  be  a  marriage  contract,  and 
he  dismissed  her  home.  It  was  also^hown  that  Pierre  Bour- 
gdat,  the  father,  had  settled  upon  his  son  Barth61emi  a  pen- 
sion, calling  him  in  the  settlement  "  mon  JUs  naturel,^^  and 
the  latter  had  accepted  the  grant,  styling  the  donor  ^^jpire 
naiurelj^^  and  acknowledging  ^'  tme  entire  oannaisscmce  de 
ma  nauaanee  et  de  man  itaiy^  an  entire  knowledge  of  his 
birth  and  Haias.  These  writings  had  been  confirmed  repeat- 
edly by  acquittances  for  the  pension  during  a  great  number 
of  years.  Against  all  these  grave  facts  the  claimants  had 
only  Barth61emi's  acts  f>f  baptism,  and  the  testament  of  his 
mother,  which  gave  to  his  father  the  title  of  husband.  Not- 
withstanding, he  was  declared  legitimate,  and  a  decree  was 
pronounced  in  1729,  in  favor  of  the  claimants.  This  judg- 
ment, says  Merlin,  "  is  one  of  those  which  have  most  contri- 
buted to  strengthen  the  inviolable  rampart  of  all  legitimate 
children,  deprived  of  the  acts  of  celebration  of  marriage  of 
their  parents,  against  the  rapacity  of  collaterals."  Nor  does 
it  stand  alone.  There  are  various  other  cases  in  the  French 
conrts  sustaining  legitimacy,  on  the  acte  of  birth  and  pos- 
session of  the  status^  without  proof  of  the  celebration  of  the 
marriage  of  the  parents ;  for  example,  the  arrUa  in  the  matter 
of  Potier,  by  the  Parliament  of  Paris,  in  1772  ;  Kobin,  in  the 
year  12,  by  the  Court  of  Paris,  affirmed  by  the  Court  of  Cassa- 
tion, in  1806  ;  and  Thi6riot,  decided  in  the  Court  of  Appeal  of 
Grenoble,  in  1807.  {Merlin^  tit.  Ligithnite^  Sect.  1,  §  2.) 
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The  inscription  of  an  infant  on  the  register  with  the  qndity 
of  legitimate,  is  without  donbt  on  the  part  of  the  father  and 
mother  an  important  fact,  contributing  to  form  the  possession 
of  the  staifis  of  marriage,  but  it  cannot  form  it  alone.  {JfefUny 
ibid.)  Other  circumstances  are  requisite,  and  here  it  is,  the  dis- 
tinction lies  between  the  ancient  jurisprudence  and  the  provi- 
sions ci  the  Oode.  Formerly  the  determination  as  to  the 
nature  and  character  of  the  proof  to  show  marriage,  was 
reposed  in  the  judgment  of  the  tribunals ;  under  the  Code 
this  discretion  is  limited  by  an  express  provision,  requiring 
evidence  that  the  parents  lived  publicly  together  as  man  and 
wife.  {Art.  194, 197.)  The  consequence  has  been  that  seve- 
ral  decisions  have  been  rendered  nnder  the  Code,  applying  its 
regulations  in  regard  to  0ie  proof,  to  marriages  contracted  be* 
fore;  and  on  the  other  hand,  there  are  conflicting  cases, 
where  this  retrospective  effect  has  not  been  given,  but  the 
law  existing  at  tiie  time  of  tiie  marriage  has  been  applied. 
{Merlin^  Tit.  ZSgitimiti^  Sect,  1,  §  2.,  Quest,  vii;)  From  the 
investigation  I  have  been  able  to  make,  it  seems  to  me  that 
the  special    circumstances  of   each   particular    case  have 

affected  more  or  less  the  inclination  of  the  court  to  the  mod- 

» 

em  and  more  rigorous,  or  to  the  ancient  and  more  liberal 
rule.  Ko  doubt  exists  that  under  th^  C!ode  the  aote  of  birth 
only  proves  filiation  and  not  legitimacy.  {TouUier,  L.  1.,  2%. 
7,  §  846,  861.)  but  still  there  are  decisions  where  very  little 
more  than  the  ads  of  birth  has  been  received  as  proof  of  the 
marriage  of  the  parents. 

VIL  It  Ib  very  clear,  then,  that  to  prove  legitimacy  imder 
the  laws  of  France,  the  child  is  not  put  to  ceremonial  proof, 
and  is  exempted  from  producing  the  acts  of  marriage  of  his 
parents.  But  still  the  records  of  St.  Oirons  have  been  ex- 
amined, and  the  failure  to  find  there  any  ade  of  marriage  is 
urged  against  the  legitimacy  of  Ferri6.  It  is  entirely  suflt 
cient  to  answer  that  the  law  does  not  demand  such  proof. 
There  are  some  circumstances,  however,  which  are  deserving 
of  notice  in  this  connection. 
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It  is  certified  that  a  fire  occurred  on  the  night  of  5th-^th 
NiTose  in  the  year  seven,  the  25th-26th  of  December,  1798, 
which  destroyed  the  public  records  of  the  Mat  Oiml  of  the 
Commune  of  St.  Girons.  In  one  of  the  certificates  the  date 
<rf  the  fire  is  said  to  be  "  in  the  year  seven  or  the  year  eight ;'' 
and  it  is  also  stated  that  no  records  exist  in  the  registry 
office  further  back  than  the  year  eleven.  Another  certificate 
declares  ^'  that  the  registers  containing  the  acts  of  the  civil 
state  from  the  year  1770  up  to  1800,  or  at  least  to  1799,  were 
burned  at  a  fire  which  happened  in  December,  1798."  These 
statements  are  carelessly  niade,  but  still  the  fact  appears  that 
no  records  of  an  earlier  date  than  the  year  eleven,  commenc- 
ing in  September,  1802,  exist  in  the  archives  of  the  District 
of  St.  Girons.  Of  course  there  could  be  no  (icte  of  marriage 
applicable  to  Jeanne  Icart  and  Valentin  Ferri6,  and  no  acte  of 
birth  lipplicable  to  the  claimant,  before  the  year  eleven,  and  so 
it  is  certified.  Some  records  however  appear  to  have  been 
preserved  at  the  Mayoralty,  and  among  them  (ictes  of  bap- 
tism in  1790  and  1791,  and  actea  of  birth,  aciea  of  marriage, 
and  publications  of  naarriage,  from  the  year  seven.  From 
these  records  no  (Kte  of  marriage  between  Valentin  Fer- 
ris and  Jeanne  Icart  has  been  produced,  nor  the  acte  of 
birth  of  Ferri6,  the  claimant,  although  it  is  not  certified  that 
a  search  has  been  made  for  the  latter. 

On  the  fourth  of  May,  1800,  the  following  notice  of  publi- 
cation appears  to  have  been  entered  in  the  register  of  the 
Mayoralty  of  St.  Girons.  "  This  day,  the  fourteenth  Flor6al, 
the  year  eight  of  the  French  Bepublic,  I,  the  Municipal  Agent 
of  the  Commune  St.  Girons,  have  published  aloud  by  word 
of  mouth,  before  the  outer  and  principal  door  of  the  Munici- 
pal Hall  of  St.  Girons,  in  execution  of  the  law  of  the  twentieth 
of  September^  seventeen  hundred  and  ninety-two,  old  style, 
that  Valentin  Ferris,  nineteen  years  of  age,  son  of  Bal- 
thazar Ferri6,  and  of  Frances  Cazes,  tanner,  resident  of  St. 
Girons,  and  Jeanne  Icart,  twenty-one  years  of  age,  daughter 
of  Jean  Icart  and  Magdalene  Eivi^re,  native  of  Massat,  resident 
of  St  Girons,  intend  to  execute  the  acte  of  their  marriage  on 
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the  twentieth  of  the  current  month,  at  ten  o'clock  in  the 
morning,  before  the  President  of  the  Mimicipal  Administrar 
tion  of  the  Oanton  of  St.  Girons :  and  I  have  caused  this  pre- 
sent publication  to  be  posted  up  by  copy  before  the  door." 
On  the  margin  of  this  record  the  word  ^^  nea/n£^  was  written, 
apparently  as  ancient  as  the  body  of  the  instrument,  and  a 
cross  was  drawn  over  the  face  of  the  dcU.  None  of  the  adie9 
in  the  book  were  signed. 

Was  this  Cbcte  of  publication  annulled  by  proper  authority  in 
consequence  of  the  refusal  of  the  father  of  Yalentin  to  consent 
to  his  marriage  I  The  law  of  1792  required  acUs  of  publication 
to  be  signed  by  the  public  officer.    Kone  of  the  actea  con- 
tained in  this  volume  of  records  were  so  signed.    When  mar^ 
riage  was  opposed  by  the  parties  whose  consent  was  required, 
there  should  haye  been  an  ode*  of  opposition  signed  by  the  op- 
ponent, and  ^^  a  summary  mention  of  opposition  made  by  the 
public  officer  on  the  register  of  publications ;"  and  when  the 
validity  of  the  opposition  was  determined,  the  officer  was  re- 
quired to  note  the  judgment  "  in  the  margin  of  the  record  of 
opposition  on  the  register  of  publication.^^  The  act  also  declares 
that  all  opposition  aside  from  the  cases  and  forms  designated 
^^  shall  be  regarded  as  not  offered,  and  the  public  officer  may 
proceed  to  the  (usU  of  marriage."   It  seems  obvious  therefore 
that  if  the  word  ''  newn£^  written  on  the  margin  of  the  acU  of 
publication  in  question  was  designed  as  a  record  on  the 
ground  of  parental  opposition,  the  provisions  of  the  law  were 
not  complied  with.    The  records  themselves  are  irregular 
from  wanting  the  signature  of  the  officer,  and  the  ode  of  nul- 
lification, if  founded  on  opposition,  was  irregular,  from  not  no- 
ting the  opposition  and  the  judgment.    Nor  are  there  any 
searches  produced  for  the  (ustes  of  opposition  or  the  judgmento 
thereupon,  so  as  to  afford  the  means  of  seeing  whether  the 
publication  was  annulled  on  that  ground.    We  have  nothing 
more  than  an  ancient  record  crossed,  and  the  word  "  null'* 
written  in   the  margin,  without  knowing  when,  by  what 
authority  or  under  what  circumstances  this  was  done.  We  do 
know,  however,  that  it  was  not  annulled  in  legal  form. 
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But  it  is  said  no  acte  of  marriage  has  been  found.  Trae, 
but  the  recprds  are  not  indefectible.  The  Code  Napoleon 
{Art.  46,  TouUier,  liv.  1,  tit.  V.,  §  699, 884,)  provides  for  the  con- 
tingency of  the  destruction  of  registers,  and  in  such  event  ad- 
mits parol  proof  of  marriage  and  birth ;  and  it  has  been  decided 
that  the  provision  relates  to  partial  mutilations.  The  follow- 
ing case  illustrates  this  point.  After  the  decease  of  Jacques 
Sabouds,  Fran9oise  Sanade  claimed  to  be  his  wife  by  a  mar- 
riage contracted  in  the  year  1809,  before  the  Mayor  of  the 
Commune  of  Benung,  and  the  claim  was  contested  by  the 
father  of  the  deceased.  On  examining  the  registers,  the  actea 
of  publication  and  celebration  could  not  be  found.  It  ap- 
peared subsequently  that  Saboute  during  a  severe  iUness  had 
been  married  privately,  that  on  being  restored  to  health,  he 
was  fearful  his  marriage  would  be  declared  null  for  defect 
of  the  consent  of  his  father,  and  during  the  absence  of  the 
secretary  of  the  municipality  had  entered  his  office,  extracted 
the  leaves  of  the  register  relating  to  the  marriage,  and 
altered  the  marginal  paging — ^which  mutilation  he  after- 
wards confessed.  The  court  decreed  that  the  marriage  could 
be  proved  otherwise  than  by  production  of  the  custe^  and  that  it 
was  not  invalid  because  it  had  not  been  celebrated  publicly. 
{Duranton^  Cowrs  de  droit  Frangaisy  Liv.  1,  Tit.  6,  §  249.) 
This  instance  shows  that  the  mutilation  of  the  records  is 
quite  supposable,  and  it  suggests  a  motive  which  might  have 
existed  in  respect  to  the  records  of  FerriS's  marriage.  There 
n  also  the  case  of  Jeanne  Marie  Caniven  whose  marriage 
with  Jean  Antoine  Eivayran,  in  1793,  was  celebrated  before 
the  curate  of  Castres,  and  also  before  the  civil  officer  of  the 
Commune,  but  the  latter  had  omitted  to  inscribe  the  marriage 
upon  the  public  register.  The  fact  was  proved  by  five  wit- 
nesses, and  the  marriage  was  confirmed  by  the  Eoyal  Court  of 
Toulouse.  .This  was  under  the  law  of  1792,  and  in  the  same  quar- 
ter of  France  where  the  claimant  was  bom.  Of  course,  the  mu- 
tilation of  documents  will  not  be  presumed,  but  there  certainly 
should  have  been  such  an  examination  of  these  records  of  mar- 
riage as  would  have  removed  the  possibility  of  doubt  as  to 


96  CASES  IN  THE  SURROGATE'S  COURT. 

FERRIS    V3»    TBB  PUBLIC  ADMINISTRJLTOR. 

their  integrity.  At  thia  distaiice  of  time  we  are  ignorant  of  the 
manner  in  which  the  registers  were  originallj  made  np,  and 
it  does  not  follow  inevitably,  that  if  the  act  of  marriage  was 
performed,  it  was  recorded,  or  the  record  kept.  la  the  case 
of  Piers  vs.  Piers j  in  the  House  of  Lords,  a  marriage  by 
license  was  presumed,  though  the  bishop  testified  no  license 
had  been  granted,  and  there  was  no  entry  in  the  registry  of 
marriages.  In  the  present  case  we  have  proof  of  the  baptism 
of  the  claimant  Ferri6,  and  although  the  law  was  just  as  in^ 
perative  in  respect  to  (iotee  of  birth  as  to  actes  of  marriage,  no 
acU  of  birth  is  produced.  And  yet  we  cannot  doubt  the 
birth  and  the  baptism.  Duranton  says,  '^  The  declaration  of 
the  birth  of  an  infant  may  have  been  neglected  to  have  been 
made.  In  disregard  of  the  law  it  may  have  been  written 
upon  a  loose  leaf,  which  has  been  lost  or  torn  out.  It  is  pos- 
sible also  that  in  consequence  of  invasion,  civil  troubles,  or 
contagion,  no  registers  have  been  kept,  or  that  by  some  acci* 
dent  those  which  have  existed  are  lost  or  that  the  acte  of  birth 
has  been  suppressed  by  fraud.  In  aU  these  cases  the  infant 
deprived  of  title  will  not  nevertheless  be  despoiled  of  hia 
stahte.  If  contested,  he  can  prove  it  by  the  possession  in 
which  he  has  lived."  {Li/v.  1,  Tit.  7,  §  127.)  These  hypotheses 
may  be  indulged  as  well  in  regard  to  the  ode  of  marriage  as  to 
the  aote  of  birth.  From  some  cause  xmknown  we  have  not  the 
latter ;  is  it  too  violent  a  presumption  to  attribute  the  absence 
of  the  acte  of  marriage  to  a  like  cause?  That  under  the  new 
system  introduced  at  the  Bevolution  there  should  have  been 
irregularities  by  the  public  officers,  is  quite  probable,  espe- 
cially in  the  country,  and  it  was  not  till  the  year  twelve,  that 
the  Minister  of  the  Interior  addressed  forms  of  the  <ietes  to  the 
various  functionaries  in  order  to  prevent  these  irregularities. 
{Duranianf  Idv,  1,  Tit.  2.,  §  290.)  The  records  at  St.  Girons  have 
been  subjected  to  one  of  the  calamities  foreseen  by  the  Code 
OivU.  The.  fire  which  occurred  in  the  year  seven,  destroyed 
the  larger  portion  of  the  registers.  The  records  of  the  May- 
oralty from  that  time  are  existing,  but  for  some  reason  unex- 
plained, those  of  the  Tribunal  of  the  First  Instance  do  not 
reach  further  back  than  the  beginning  of  the  year  eleven : 
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80  that  the  means  do  not  exist  of  correcting  any  possible  error 
or  irregularity  in  those  remaining  at  the  Mayoralty.  I  con- 
clude then  upon  this  branch  of  the  case,  from  the  existence 
of  actual  irregularities,  such  as  the  default  of  the  oflBcer  in 
not  signing  the  (ictes  of  publication,  and  the  loose,  unat- 
tested and  unexplained  act  of  the  nullification  of  the  bans ; 
from  the  absence  of  the  acts  of  birth,  and  from  the  de- 
struction of  the  records  which  might  have  led  to  detection 
of  defects  in  the  registers  of  the  Mayoralty,  that  it  is  not 
impossible  that  there  may  have  been  a  public  act  of  celebra- 
tion of  marriage.  It  is  true  the  presumption  of  law  favors 
the  rule  that  all  things  have  been  rightly  done — ^but  the  pre- 
sumption for  marriage  is  so  much  stronger  that,  as  in  the  case 
of  Piers  vs.  Piers^  the  silence  of  the  register  is  not  enough 
to  prevail  against  it. 

K  it  be  said  that  there  is  no  proof  of  the  publication  of  the 
bans — supposing  for  the  moment  that  the  bans  produced  in 
evidence  were  properly  annulled — ^I  answer  that  this  provi- 
sion of  the  law  was  merely  directory,  and  an  omission  to 
comply  with  it  is  not  ground  of  nullity.  Even  under  the 
Code  GivU  marriages  not  contracted  in  the  Maison  Comrrvwns^ 
nor  before  the  proper  oflScer,  nor  on  previous  publication  of 
the  bans,  are  not  void,  though  they  may  be  attacked  and  an- 
nuUed  for  irregularity.  {Art.  191,  192,  Duranton^  lAv.  2, 
TiL  5,  §  333,  834,  335,  Z.  1,  Tit  5,  §  124.)  The  single  ques- 
tion therefore  in  all  this  class  of  cases  is,  whether  the  marriage 
was  contracted  before  a  priest  or  civil  officer — a  failure  in 
which  respect  is  the  only  ground  of  nuUity.  Prior  to  the 
act  of  1792,  the  marriage  might  be  shown  by  testimonial 
proof,  when  it  could  not  be  otherwise  estabh'shed.  If  the 
ode  itself  could  not  be  produced,  and  circumstances  excused 
the  omission,  it  was  allowable  to  have  recourse  to  evidence 
of -a  different  nature.  There  was  no  special  rule  prescribed  by 
the  law  of  1792,  and  as  that  law,  in  relation  to  the  ceremony, 
merely  substituted  the  civil  officer  in  place  of  the  priest,  the 
principles  of  evidence  previously  existing,  in  the  absence  of  any 
new  rule,  were  not  changed.  {Merlin,  Mariage^  Sect.  I F.,  §  1, 

Art,  1,  Quest.  §  2 ;  Sect.  5,  §  1.)   It  was  accordingly  decided 
Vol.  IV.— 7 
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in  the  case  of  Barbier,  that  a  marriage  celebrated  in  June, 
1798,  but  not  inscribed  on  any  public  register,  was  not  void, 
but  other  proofs  might  be  invoked  to  show  its  celebration. 
{Journal  du  Palais^  XZ,  p.  177.)  So  also  in  the  case  of 
Lanefranque,  where  the  marriage  was  celebrated  at  the  houise 
of  the  bride's  father,  the  acte  was  inscribed  upon  a  loose  sheet 
of  paper  and  afterwards  transferred  to  the  register,  the 
Court  of  Cassation  held,  that  imder  the  law  of  1792,  the  mar- 
riage was  not  void  in  default  of  solemnization  at  the  Maison 
Commwie  or  for  want  of  inscription  upon  the  stamped  regis- 
ter ;  and  this  ruling  was  placed  on  the  ground  that  the  law 
of  1792  had  not  attached  the  pain  of  nullity  to  the  provisions 
requiring  these  forms.  (2  Journal  du  Palais^  p.  717.)  In 
BeH/ra/nd  vs.  Delatinne^  the  marriage  was  contested  for  want 
of  the  previous  publications  demanded  by  the  act  of  1792, 
but  was  held  valid.  (2  Jawmal  du  PaiUds^  476.) 

VLLL.  It  is  thus  satisfactorily  established  that,  to  sustain 
his  legitimacy,  Ferri6  is  not  compelled  to  prove  a  ceremonial 
marriage  by  the  production  of  the  acte^  nor  to  show  that  the 
formalities  of  previous  publication  were  performed. 

But  it  is  urged  that  Valentin  Ferrie  was  a  minor,  and  the 
consent  of  his  father  was  indispensable  to  the  validity  of  the 
marriage.  The  bans  published  on  the  fourth  of  May,  1800, 
recite  that  Valentin  was  nineteen  years  of  age,  and  Jeanne 
Icart  twenty-one.  The  latter  was,  in  fact,  then  twenty-three, 
and  a  similar  mistake  as  to  the  former  would  have  placed 
him  at  the  legal  age.  The  a>cte  of  his  birth  has  not  been  pro- 
duced, and  there  is  no  certainty  as  to  his  age.  Daflis  says 
he  was  six  years  older  than  himself,  and  that  would  have 
made  him  twenty-one.  His  sister  Catharine  states  that  he 
was  twenty  years  older  than  herself,  which  would  make  him 
twenty-five  in  1800.  Can  we  be  entirely  safe  and  positive 
against  this  evidence,  and  on  the  faith  of  the  bans,  declare 
that  he  was  not  of  age.  But  it  is  said  that  his  father  was  op- 
posed to  the  marriage.  When  ?  Doubtless  at  the  commence- 
ment of  their  intimacy,  but  whether  his  opposition  was  con« 
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tmued  when  a  child  was  about  to  be  bom,  or  was  indicated 
m  the  formal  manner  the  law  required,  who  can  say? 

There  is  a  fact  in  connection  with  Ferri^'s  acte  of  baptism 
which  is  not  unworthy  of  notice  in  this  connection.  Two 
of  the  Ferrie  family  appeared  as  godfather  and  god- 
mother. The  child  was  named  Balthazar  Ferri6,  the  same 
name  as  his  grandfather,  and  the  godfather  was  Baltha- 
zar Ferrie.  This  act  was  in  itself  a  declaration  of  legitimacy, 
and  was  attested  as  such  by  those  who  assisted  at  the  cere- 
mony. In  a  similar  case.  Sir  "William  Scott  remarked  on  the 
conduct  of  a  witness  who  deposed  against  the  existence  of  a 
marriage.  "  He  had  himself  attested  the  legitimacy  of  the 
child  by  a  solemn  act  in  the  house  of  God — ^that  of  being 
godfather  to  her,"  and  as  "  the  daughter  of  .Thomas  and 
Mary  Nelson."  {Fidder  vs.  FiMei*^  2  Hogg.  C,  R.^  196.) 
Now  who  was  the  Balthazar  Ferrie  who  assisted  at  this  bap- 
tismal ceremony  ?  Was  it  the  child's  grandfather  ?  The 
claimant,  Ferrie,  says  his  uncle  was  his  godfather,  but  he 
is  evidently  mistaken,  his  uncles  being  named  Peter  and 
Alexis.  Daffis  states,  "  There  is  a  Balthazar  Ferric  here,  who 
was  the  godfather  of  the  child,"  but  when  that  Balthazar 
Ferrie  was  produced,  he  proved  to  be  the  son  of  Alexis  Fer- 
rie, and  to  have  been  bom  in  1809.  A  witness  was  examined 
named  Victor  Ferri6,  who  testified  that  his  father  and  Valen- 
tin Ferri6  were  cousins  german,  and  it  is  possible  that  his 
father  was  named  Balthazar.  But  this  is  mere  conjecture. 
If  the  godfather  who  assisted  at  the  ceremony  was  the  father 
of  Valentin  Ferrie,  the  fact  would  be  proof  not  only  of  con- 
sent, but  also  of  the  legitimacy  of  the  child.  In  the  case  of 
Barbier,  already  cited,  the  grandfather  had  assisted  at  the 
ack  of  birth  of  his  son's  child,  and  the  court  held  that  he  "by 
this  had  recognized  and  approved  of  the  marriage." 

But  upon  this  point  I  think  the  law  is  with  the  claimant, 
Ferrie,  even  if  Valentin  was  under  age,  and  his  father  was 
opposed  to  the  marriage. 

Hie  consent  of  parents  to  the  marriage  of  minors,  though 
by  the   ecclesiastical  practice  a  requisite    to   the  formal 
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celebration,  was  not  re<jTiired  by  the  Canon  law  as  essential  to 
the  formation  of  the  contract,  nor  was  it  demanded  by  the 
regulations  established  at  the  Council  of  Trent.  {Merlin  Emr- 
pichemens  de  Mcvriage^  Sect.  5,  Art.  2.)  "  Nothing  can  be 
more  clear,"  says  Sir  William  Scott,  "  than  that  by  the  uni- 
versal matrimonial  law  of  Europe  before  the  Reformation,  the 
consent  of  parents  was  not  required  de  necessitate  to  the 
validity  of  the  contract."  {Hornier  vs.  Ziddiardy  1  Hogg.  CI 
-R.,  862.  See  Fielder  vs.  Fielder,  2.  Hogg.  C.  B.  194.)  By 
the  ancient  jurisprudence  of  France,  want  of  parental  consent 
was  only  cause  of  relative  nullity  and  not  absolute,  and  there- 
fore it  could  be  proposed  only  by  the  parents,  whose  author- 
ity had  been  oflfended.  {Merlin,  Tit.  Biga/mie,  No.  2.)  The 
same  rule  continued  to  be  applied  to  marriages  contracted 
imder  the  law  of  September,  1792,  which  governs  the  status 
of  Ferri6.  This  is  illustrated  by  the  case  of  Barbier,  indicted 
for  bigamy,  who  pleaded  the  invalidity  of  his  first  mar- 
riage, which  took  place  in  June,  1798,  for  the  reason 
that  it  had  not  received  the  consent  of  his  father.  The  plea 
was  overruled,  on  proof  of  subsequent  approbation  on  the 
part  of  the  parent.  {Journal  du  Palais,  xi.,  p.  177.)  The  con- 
sent of  parents,  however  appropriate  and  convenient  it  may 
be  deemed,  is  in  point  of  form  and  strict  right,  the  mere  crea- 
ture of  positive  enactment, — ^a  restriction  upon  marriage, 
superadded  to  the  requisites  of  natural  law — ^a  limitation 
imposed  by  the  civil  authority  beyond  the  demands  of  social 
and  natural  obligation.  It  is  therefore  to  be  construed 
strictly.  {Hodgkinson  vs.  Welhie,  1  Hagg.  C.  B.,  262.)  Li 
applying  a  similar  provision  in  the  English  marriage  act,  the 
courts  have  generally  acted  upon  this  principle.  The  lan- 
guage of  that  statute  explicitiy  declares  that  the  marriage 
shall  not  be  valid,  without  the  consent ^^^  had  and  obtained, 
and  yet  the  leaning  in  favor  of  marriage  is  so  strong  that  sub- 
sequent acquiescence  has  been  taken  as  proof  of  consent. 
{Oshom  vs.  Goldhmn,  1  PhiU.^  298 ;  Selhy  vs.  Selby,  ibid, 
299.)  The  decisions  have  gone  the  length  of  presuming  con- 
senti  where  the  courtship  was  known  and  not  forbidden,,  and 
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of  requiring  the  negative  of  consent  to  be  proved  in  the  plain- 
est terms.  {Smith  vs.  Huson^  1  PhiU.  296 ;  Balf(mr  vs. 
Ca/fpenterj  1  PhiJl.^  221.)  •  The  onus  probandi  lies  on  the 
party  assailing  the  marriage,  "  who  must  prove  clearly  not 
only  the  minority  bnt  also  the  want  of  the  requisite  consent." 
{Days  vs.  Jcurvis,  2  Hogg.  C.  -ff.,  173  ;  Hodgkmson  vs.  Weir 
tie,  ubi  sitp. ;  Stoney  vs.  Terry ^  1  Phill,^  298.)  In  one  of  the 
cases  cited,  the  language  was,  '^  the  court  presumes  consent, 
unl^s  dissent  is  proved;"  and  in  another  it  is  said,  "the 
party  who  prays  the  sentence  of  nullity  must  prove  the  fact 
of  the  marriage  having  been  had  without  the  consent  of  the 
father.  The  presumption  of  the  law  is  in  favor  of  the  marriage. 
Semper  pr(B8itmitvT  pro  matrimonio.  Where  a  marriage  has 
been  solemnized,  the  law  strongly  presumes  that  all  the  legal 
requisites  have  been  complied  with.  Consent  is  presimied 
until  the  contrary  is  shown."  Under  the  Code  Civil  the 
father  is  not  receivable  to  attack  the  marriage  for  want  of 
consent,  if  it  was  approved  tacitly,  or  if  a  year  has  been 
allowed  to  pass  without  objection,  after  notice.  Nor  can  the 
minor  avail  himself  of  the  irregularity,  when  he  has  permit- 
ted a  year  to  elapse  posterior  to  his  majority  without  reclama- 
tion. {AH.  183,  Dv/ranton,  Ziv.  1,  Tit.  6,  §§  124,  285,  297, 
302,  303.)  The  principle  of  waiver  is  very  justly  applied  in 
these  cases,  and  the  niarriage  is  valid  aib  initio^  where  there 
has  been  an  actual  or  constructive  waiver,  or  default  in  reclar 
mation  within  the  proper  period.  Cohabitation,  after  the 
minor  has  come  of  age,  beyond  the  year,  and  tacit  approba- 
tion on  the  part  of  the  parents,  close  the  door  against  recla- 
mation, and  cure  the  previous  irregularity.  A  year  passed 
after  knowledge,  without  parental  objection,  constitutes  tacit 
approbation.  Silence,  in  the  judgment  of  the  law,  is  a  wit- 
ness of  assent.  {TovJMer  Liv.  1.,  Tit  5,  §619  ;  Duranton^  vbi 
sup.)  To  prevent  the  ceremony,  parental  dissent  must  be  ex- 
hibited by  an  acte  of  opposition,  in  default  of  which  the  mar- 
riage stands  good  until  annulled.  {Merlin^  Empichemens  de 
Mariage^  Sect  5,  Art  2,  §  1.)  Want  of  consent  being  an  im- 
pediment only  by  positive  regulation,  is  simply  prohibitive 
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and  not  ground  of  nullity.  It  does  not  ipso  facto  detract  from 
the  validity  of  the  contract,  but  in  order  to  have  the  marriage 
vacated,  the  party  whose  consent  was  requisite,  or  the  minor, 
must  demand  judicial  interposition.  The  contract  in  such 
cases  is  not  void,  but  only  voidable  at  the  instance  of  the  per- 
son whose  consent  was  required,  or  of  the  minor  interested: 
Now  in  the  present  instance,  if  Valentin  Ferri6  was  under 
twenty-one  years  of  age,  he  was  still  beyond  all  question  far 
beyond  the  age  of  legal  consent,  and  had  in  judgment  of  law 
ihe  legal  capacity  to  form  a  matrimonial  engagement,  and  his 
marriage  cannot  be  annulled  at  this  remote  period  by  parol 
proof  of  dissatisfaction  and  opposition  on  the  part  of  his 
pai'ent.  In  other  words,  as  the  authorities  show,  minority 
and  opposition  are  not  of  themselves  sufficient  ground  of  nul- 
lity, in  case  of  failure  to  invoke  judicial  interposition. 

EX.  The  case,  then,  is  narrowed  down  to  the  single  question, 
stripped  of  all  technicalities,  and  all  formal  requirements  of 
law,  whether  upon  the  whole  evidence  there  is  sufficient 
ground  for  declaring  the  claimant  Ferrie  illegitimate. 

It  is  clear  that  his  parents  were  anxious  a  marriage  should 
be  celebrated.  Jeanne  was  then  enceintej  and  the  natural 
desire  of  her  heart  must  have  been  to  legitimatize  the  chUd, 
and  diminish  her  shame.  Her  previous  conduct  had  been 
good,  her  intercourse  with  Valentin  was  still  subsisting,  he 
had  attached  her  affections,  and  was  still  the  object  of  her 
love.  On  his  part  he  had  exhibited  his  ardor  and  constancy 
by  clinging  to  her  in  spite  of  all  obstacles,  he  had  forsaken 
his  parents  and  his  home  rather  than  forsake  her.'  He  was 
no  profligate  libertine,  but  for  aught  that  appears,  this  was 
the  first  and  single  engagement  of  his  heart.  The  publication 
of  the  bans  shortly  before  the  birth  of  the  child  leaves  no 
doubt  that  these  young  people  had  agreed  to  be  married,  and 
were  desirous  of  consummating  the  agreement  with  the  forms 
of  a  public  ceremonial.  There  is  a  case  which  occurred  in 
the  year  four  of  the  Republic,  showing  the  deductions  which 
under  such  circumstances  may  be  drawn  merely  from  a  con- 


NEW- YORK,  JULY,  1856.  103 

rEBJLI£  VS.   THE   PUBLIC   ADMINISTRATOR. 

tract  to  marry.  Poutiant  received  into  his  service  Margae- 
rite  Guy,  who  became  enceinte.  Two  months  before  her 
accouchement  a  contract  of  marriage  was  made  between  her 
and  Pontiant.  There  was  no  acte  evidencing  the  celebration 
of  the  marriage  npon  the  register,  but  the  actes  of  birth  of 
two  of  her  children  styled  Marguerite  the  wile  of  Pontiant, 
and  she  was  buried  with  the  same  title.  It  thus  appeared  that 
after  connection,  the  parties  had  agreed  to  espouse  each  other, 
but  there  was  no  proof  that  this  had  been  followed  by  pnblic 
celebration.  The  legitimacy  of  the  children  being  contested, 
after  the  decease  of  their  parents,  it  was  held,  under  the 
Code  CivU,  that  the  contract  of  marriage,  and  the  actes  of 
birth,  and  of  the  burial  of  the  mother  were  sufficient  evidence 
of  the  legitimacy  of  the  children.  {Poutiant,  c,  Poutiant,  8 
Journal  du  Palais,  293.)  This  is  a  decision  in  point.  In  Fer- 
ri6'8  case  there  was  a  contract  of  marriage,  evinced  in  the 
pubhc  proclamation  of  intention,  but,  as  in  the  matter  of 
Poutiant,  there  is  no  acte  of  marriage  on  the  register.  The 
fiilence  of  the  register  does  not  positively  prove  there  was  no 
marriage  at  St.  Girons,  any  more  than  the  absence  of  Fer- 
rie's  acte  of  birth  proves  he  was  not  bom  at  St.  Girons.  And 
granting  even  that  the  proposed  ceremony  was  prevented  at 
the  Commune,  is  it  impossible  that  the  rite  may  have  been 
performed  elsewhere,  by  another  functionary  and  at  another 
time — ^irregularly  perhaps,  but  still  performed.* 

Now  let  us  look  at  the  statxia  of  the  child.  The  Code  Oi/oil 
indicates  the  nature  of  the  facts  which  tend  to  establish  the 
itatm  of  legitimacy,  but  it  does  not  demand  absolutely  the 
concurrence  of  all  of  them,  rather  leaving  it  to  the  judgment 
of  the  tribunals  to  determine  how  far  they  shall  be  conjimc- 
tively  required.    "  It  is  apparent,"  says  Duranton,  "  that  the 

*  Ai  the  French  law  then  stood,  even  if  the  marriage  had  heen  auhsequent 
to  the  birth,  Ferri6  would  have  been  legitimate.  Natural  children  were  legiti- 
mated by  the  marriage  of  their  parents,  so  that  the  stain  of  their  birth  was  effaced, 
without  any  vestige  remaining,  and  the  offspring  were  equalled  in  every  respect 
to  children  bom  in  wedlock.  (Toullier,  Lvo  1,  Tit.  7,  ^  922 ;  MerHn,  Legiitmor 
<«m,  5«/.  2,  ^  2,  3,  IL;  Bdlard,  Sect.  1,  ^  1.) 
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same  character  of  proof  cannot  be  demanded  in  every  case — 
for  example,  -with  regard  to  a  child  who  has  lost  his  parents 
at  an  early  age,  who  does  not  know  his  name  and  is  not  yet 
received  into  society,  •  .  in  the  facts  constituting  possession 
in  such  a  case,  the  conrts  should  demand  less."  {Liv,  1, 
Tit.  7,  §  132.)  The  status  is  determined  by  name,  reputa- 
tion, and  treatment — nomefij/amay  et  i/raotatus. 

As  to  treatment  when  he  was  of  tender  age,  Ferrie's  case 
is  one  demanding  the  broadest  charity  of  the  law.  His 
parents  were  in  humble  circumstances,  and  probably  unable 
to  sustain  an  establishment  however  moderate.  It  became 
necessary  for  the  child  to  be  sent  to  nurse,  and  the  mother  to 
resume  her  labors  as  a  domestic.  There  was  no  home  where 
the  character  of  their  mutual  relations  could  be  exhibited  to 
the  world.  Prevented  by  the  necessities  of  their  condition 
from  constant  living  together,  an  essential  element  of  habit 
and  repute  was  wanting.  But  still  so  long  as  the  parents 
continued  to  live  at  St.  Girons,  the  persons  with  whom  the 
child  had  been  placed  would  demand  compensation  for  its 
nurture,  and  there  is  no  reason  to  suppose  that  Valentin 
failed  in  this  obligation.  And  as  to  Jeanne,  certain  it  is  that 
as  soon  as  she  could  hear  of  the  death  of  Yalentin,  and  waa 
no  longer  in  danger  of  being  called  to  account  for  her  con- 
nection with  Du  Lux,  she  made  an  earnest  effort  to  resume 
her  long  neglected  maternal  duties.  The  new  evidence 
obtained  by  the  Commission  justifies  me  in  correcting  an 
opinion  expressed  in  my  previous  judgment,  as  to  the  deser^ 
tion  of  this  child.  There  is  not  only  no  proof  showing  deser- 
tion on  the  part  of  the  father,  but  as  he  continued  to  reside 
at  St.  Girons,  at  various  intervals,  nearly  to  the  time  of  his 
death,  and  was  doubtless  known  to  the  child's  foster-parents, 
the  fair  presumption  is  that  he  was  not  permitted  to  neglect 
his  paternal  duty,  even  if  he  had  the  inclination.  Under  the 
circumstances,  therefore,  there  could  not  have  been,  from  the 
natm*e  of  the  case,  any  proof  at  St.  Girons,  of  the  sUitnia  of  the 
child,  other  than  his  ode  of  baptism ;  and  as  to  the  place  of  his 
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nurture,  until  discovered  by  his  mother  and  brought  to  St 
Girons,  there  does  not  appear  any  clue  to  guide  our  investi- 
gations. The  last  that  was  seen  or  heard  of  Valentin  Ferris 
was  at  Bayoime,  in  December,  1811,  and  he  was  shortly  after- 
wards killed  by  brigands  whilst  crossing  the  Pyrenees.  As 
soon  as  the  news  could  reach  her,  the  mother  institutes  inqui- 
ries for  the  recovery  of  her  child,  and  when  they  eventuate 
unsuccessfully,  herself  crosses  the  ocean,  proceeds  to  the 
scene  of  her  early  life,  discovers  and  recognizes  her  son,  and 
from  that  period  assumes  the  offices  of  maternity.  "Why  then 
should  we  presume  that  Valentin  Ferrie  failed  to  recognize 
and  provide  for  his  son,  up  to  the  time  of  his  decease  ?  How 
can  we  affirm  that  he  did  not  caU  him  by  his  own  name,  nor 
recognize  his  stdtvs  as  legitimate? 

The  reputation  of  being  illegitimate,  which  some  of  the 
witnesses  declare  attended  Ferrie  at  St.  Girons,  after  he  was 
placed  with  Anfere,  in  1815,  might  have  existed  without 
knowledge,  and  as  a  species  of  that  gossip  which  attends  un- 
Dsual  or  mysterious  circumstances  connected  with  the  social 
position  of  young  people.  His  father  was  dead,  his  mother 
bore  another  name,  and  he  had  been  left  since  his  birth  among 
strangers.  Jeanne  suddenly  appears  as  a  fine  lady,  and 
though  assuming  his  charge  and  acknowledging  him  as  her 
eon,  remains  reserved  perhaps  in  regard  to  the  events  of  her 
early  and  obscure  life. 

There  is  one  circumstance,  however,  in  regard  to  which 
there  is  no  doubt,  and  which  stands  out  prominently  through 
all  Ferri6's  history.  He  has  always  borne  his  father's,  name. 
This  is  one  of  the  most  important  tests  of  his  status.  The 
name  of  the  father  is  a  constant,  enduring  declaration  to 
society  and  the  world,  of  the  child's  lawful  origin.  It  is 
given  to  him  at  his  entrance  into  life,  when  the  parent's  heart 
is  most  widely  open  to  the  claims  of  his  helpless  offspring, 
— ^it  accompanies  him  ever  after,  proclaiming  the  paternal 
recognition-  The  bastard  is  nvlZiiLS  JUius — the  child  who 
bears  his  father's  name  from  the  baptismal  font  and  retains  it, 
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without  contradiction,  is  presumptively  jTo^m^^'t^,  and  has 
a  strong  presumptive  claim  to  legitimacy. 

And  here  we  approach  a  fact,  which,  in  my  judgment,  so 
aids,  supports,  and  corroborates  the  various  arguments  in 
favor  of  Ferri6's  legitimacy,  as  to  overcome  all  opposing  con- 
jectures, and  determine  the  balance  of  probability  against 
them.  His  mother,  as  already  appears,  declared  him  to  be 
her  son.  From  the  evidence  of  De  Galai  there  can  be  no 
doubt  that  his  father  recognized  him  as  his  son;  and  from  his 
baptismal  certificate,  now  for  the  first  time  produced,,  it  is 
certain  he  bore  his  father's  name  just  after  his  birth.  This 
recognition  on  the  part  of.  both  his  parents,  standing  alone, 
and  in  the  absence  of  sufficient  proof  to  show  his  bastardy,  is 
enough  to  establish  his  legitimacy — ^that  is  to  say,  from  an 
admission  of  paternity  or  maternity,  without  qualification,  the 
law  implies  legitimacy. 

X.  As  to  the  effect  of  a  simple  declaration  of  filiation,  one 
of  the  earliest  instances  is  that  contained  in  the  117th  novel 
of  Justinian,  which  declared  that  whosoever  having  a  son  or 
daughter  by  a  free  woman,  with  whom  marriage  could  exist, 
should  state  in  writing  by  a  public  officer,  or  subscribed  by 
his  own  hand,  or  in  the  presence  of  three  witnesses,  or  by  hig 
testament,  or  in  public  acts,  the  fact  of  filiation,  htinc  aut 
hanc  filiuin  suum  esse  aut  jUiwrn^  and  should  not  add  that 
they  were  natural,  et  non  ddjecerit  ndt/uralem^  they  were  to  be 
esteemed  legitimate,  no  other  proof  shoidd  be  demanded  of 
them,  and  they  should  enjoy  all  the  rights  of  legitimate  chil- 
dren, hujusmodi  Jilios  esse  legitimos  et  mdlam  prdbationem 
ab  lis  qvLceri^  sed  omnifrui  eosjure  quod  Ugitimis  JUiis  nos- 
tree  conferimt  leges. 

This  principle  of  recognition  is  thus  stated  by  Momac.  {Mer- 
lin Legitimitey  Sect.  1,  §  2.)  Satis  est  v/t  quis  nominetur  filvas  et 
publioe  agftosccUuVj  passimfpie  habeatwr  et  credatttr  apudomnes. 
The  reason  of  the  rule  consists  in  the  unwillingness  of  the  law 
to  indulge  in  other  than  charitable  presimiptions,  its  readi- 
ness to  protect  the  rights  of  children,  and  yield  them  the 


NEW-YORK,  JULY,  1856.  107 

FERRU:    VS.    THX  PUBLIC   ADMIN I8TRAT0B. 

Btatus  the  parents  have  assigned,  and  its  interpretation  of  the 
acts  of  mankind  in  harmony  with  common  understanding  and 
usage.  When  a  person  declares  another  to  be  his  son,  legiti- 
macy is  implied.  Upon  that  basis  all  the  affairs  of  the  world 
and  all  social  intercourse  are  conducted. 
Ferrie  was  baptized  the  same  day  he  was  bom. 

The  following  is  the  extract  from  the  baptismal  records  of 
the  parish  of  St  Girons : — 

Teak  1800. 
"  Balthazar  Pierre  Ferris,  son  of  Valentin  and  of  Jeanne 
Icart,  was  bom  and  baptized  the  thirtieth  of  June,  eighteen 
hundred.  Godfather,  Balthazar  Ferric.  Godmother,  Eose 
Ferrie.  In  proof  of  this — ^Baque,  Cure  of  Ledor.  Signed  on 
the  record." 

Besides  the  publication  of  the  bans,  this  is  the  only  record 
handed  down  to  us  throwing  light  upon  the  events  we  are 
now  struggling  to  elucidate.  What  inferences  are  fairly  to 
be  deduced  from  it  ?  The  baptismal  record,  if  the  parents 
were  privy  to  it,  and  certainly  that  woidd  be  the  ordinary 
presumption,  is  evidence  that  the  parties  acknowledged  the 
child  to  be  theii*s.  Under  all  the  circumstances  in  this  case, 
there  can  be  no  doubt  on  that  point.  ( Wood  vs.  Woody  2 
Curteisy  516  ;  Mayo^Q.  Brown^  2  Lee^  391.)  But  does  it  prove 
anything  more  ?  I  am  aware  that  it  has  been  held  under  the 
Cod^  Civile  that  the  acte  of  birth  is  evidence  only  of  filiation 
and  not  of  legitimacy,  but  it  must  be  remembered  that  the 
Code  prescribes  the  rules  of  proof  in  this  class  of  cases,  and 
has  the  force  of  a  statutory  regulation,  which  the  courts  are 
not  at  liberty  to  vary.  Evidence,  however,  is  not  governed 
by  foreign  law ;  its  weight  and  admissibility  depend  upon 
the  lexforiy  the  law  of  the  forum  in  which  justice  is  adminis- 
tered. Besides,  the  effect  to  be  given  to  this  acte  of  baptism 
must  be  controlled,  if  we  are  to  regard  the  French  law  at  all 
in  this  connection,  rather  by  the  value  of  the  acte  at  the  time 
of  its  inscription  than  by  artificial  rules  subsequently  adopted. 
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What  then  were  the  worth,  force  and  effect  of  such  an  acte  as 
this,  when  the  claimant  Ferric  was  carried  to  the  baptismal 
font,  and  what  was  the  construction  which  would  then  have 
been  given  to  its  terms,  according  to  contemporaneous  usage 
and  judicial  interpretation  ?  These  may  safely  be  our  guides 
in  establishing  the  presumptions  to  be  derived  from  it. 

All  the  authorities,  ancient  and  modern,  concur  in  ascri- 
bing to  such  an  acte  as  this,  proof  of  filiation.  That  point  is 
clear,  and  from  the  fact  that  Ferri6  was  the  son  of  Jeanne 
Icart,  we  are  thus  promoted  another  step,  and  find  that  he 
was  the  son  of  Valentin  Ferrio.  Does  the  record  afford  any 
presumption  of  legitimacy  ? 

It  is  observable  that  this  certificate  of  baptism  represents 
the  mother  of  the  child  by  her  maiden  name,  Jeanne  Icart. 
Ihat,  however,  is  a  common  occurrence  in,  if  not  the  usual 
form  of,  actes  of  baptism.  The  records  returned  by  the  Com- 
mission, as  well  as  numerous  cases  in  the  French  courts,  show 
this  very  satisfactorily.  Even  in  England,  where  the  custom 
is  quite  uniform  as  to  the  wife  bearing  her  husband's  name,  a 
similar  certificate  of  baptism,  representing  the  mother  by  her 
family  name,  long  after  an  alleged  marriage,  has  not  been 
esteemed  as  impeaching  the  legitimacy  of  the  child.  {Piers 
vs.  Piers^  vbi  sup.) 

Tlie  next  criticism  upon  the. terms  of  this  certificate  relates 
to  its  failure  to  represent  the  parents  as  married,  or  the  child 
as  legitimate.  The  answer  is  tliat  if  such  terms  had  been 
contained  in  the  certificate,  the  proof  of  legitimacy  would  not  in 
point  of  form,  have  been  strengthened  a  particle.  Such  terms 
are  mere  surplusage  ;  the  law  does  not  demand  them.  Their 
presence  or  absence  is  a  matter  of  indifference,  and  affords  no 
ground  of  presumption  or  inference  for  or  against  legitimacy. 
The  article  of  the  Code  Civil  on  this  subject  {Art  57,)  suppo- 
ses that  the  infant  is  legitimate,  and  hence  requires  the  name 
of  the  father  as  well  as  of  the  mother  to  be  stated.  To  name  the 
parents  is  all  the  requisite  substance  of  the  acte  of  birth  of  a  legi- 
timate child.  The  law  requires  nothing  more,  and  of  course 
permits  no  presumption  to  arise  from  the  absence  of  what  it 
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does  not  require.    Consequently,  if  the  child  be  not  described 
as  legitimate,  no  suspicion  attaches ;  and  if  it  be  described 
as  legitimate,  the  presumption  in  favor  of  the  child  is  in  no 
degree  strengthened.  {Dtiranton^  Z.  1.  Tit  7,  §  108,  116  ; 
Tit.  2,  §  305,  308.)  This  principle  has  been  judicisdly  asserted 
in  the  case  of  Gabriel  Huret,  who  declared  in  the  dcte  of  birth 
of  his  daughter,  that  she  was  the  child  of  himself  and  Eliza- 
beth Royer,  his  lawful  vyife^  when  the  latter  was  only  his 
concubine.    [An  xii.,  Sirey  tomeiv.j  pa/rt  2,jp.  44.)  But  the 
Code  Civil  was  adopted  subsequently  to  the  birth  of  Ferrie, 
and  it  is  necessary,  therefore,  to  see  what  was  the  anterior 
rule  existing.    By  the  law  of  1792,  the  acte  of  birth  was 
required  to  contain  the  day,  hour  and  place  of  birth,  the  desig- 
nation of  the  sex  of  the  infant,  its  Christian  name,  the  Chris- 
tian name  and  surname  of  the  father  and  mother,  their  profes- 
sion and  domicil.    Nothing  is  there  said  of  the  legitimacy  of 
the  child,  and  anything  on  that  head  in  the  acte  wQuld  of 
course  be  surplusage-    But  in  the  case  of  Ferrie,  we  have  not 
the  acte  of  birth,  and  of  necessity  are  compelled  to  have 
recourse  to  the  baptismal  certificate.    In  this  respect,  how- 
ever, I  shall  show  that  the  same  rules  apply. 

Merlin  places,  among  the  proofs  which  are  ordinarily 
advanced  of  the  possession  of  a  legitimate  statics^  the  acte  of 
baptism,  which  he  says  with  almost  all  Cliristian  people  holds 
without  contradiction  the  first  rank.  This  is  certainly  a  strong 
statement  and  IVom  high  authority.  Cochin  announces  this 
principle  in  the  following  emphatic  manner: — C*  est  par  ces 
ngistres  qu^on  fait  son  entree  daais  le  tnonde.  "  It  is  by  these 
registers  one  makes  his  entrke  into  the  world.  The  hiw  wills 
that  one  shoiild  give  entire  faith  to  these  registers  as  deposit- 
ories of  the  status  of  men."  K  we  are  to  give  them  entire 
faith,  let  us  examine  the  law  which  governed  their  inscrip- 
tion. The  ordinances  issued  to  regulate  actcs  of  baptism  were 
those  of  1539, 1667,  and  1736.  The  first  directed  the  regis- 
ter to  contain  the  time  and  the  hour  of  nativity ;  the  second, 
the  day  of  the  birth,  the  names  of  the  child,  the  father  and 
mother,  godfather  and   godmother;  the  third,  which  was 
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the  work  of  the  Chancellor  d'Agaessean^  added  vaiiouB  for- 
malitieB.  But  none  of  these  laws  demanded  the  necessity  of 
giving  to  the  child  his  quality  of  legitimacy  or  illegitimacy, 
and  the  absence  of  a  foi-m  not  required  could  not,  therefore, 
create  any  presumption  against  the  subject  of  the  (zcte.  Still 
it  may  be  said  that  usage  supplies  such  a  presumption.  To 
this  may  be  replied  the  language  of  Merlin :  "  We  know 
that  there  is  commonly  added  to  the  names  of  infants  the 
quality  of  legitimate  children ;  but  this  usage  which  should 
only  be  regarded  as  a  svperjlucus  precaution^  cannot  make  an 
dcte  not  legal  which  wants  this  quality.  Ko  person  has  a 
right  to  add  to  the  dispositions  of  the  law,  much  less  to  erect 
into  legal  obligations  usages  purely  facultative.  It  is  suffi- 
cient that  our  ordinances  have  not  prescribed  the  insertion  in 
baptismal  actes  of  the  word  legitime^  so  that  the  omission  of 
this  word  does  not  attaint  the  legitimacy  of  cliildren."  He 
then  mentions  several  qualifications  of  illegitimacy,  and  states 
that  when  these  are  absent,  and  the  acte  contains  '^  the  names 
of  the  child,  the  father,  mother,  godfather,  and  godmother, 
it  imports  necessarily  amd  hy  force  of  law  a  presumption  of 
legitimacy P  A  few  cases  will*  illustrate  this  position.  Isaac 
Combes  had  been  baptized  under  the  name  of  ^^fls  cTMienne 
de  Comhes^  et  cC Elisabeth  Puch^^  the  word  legitime  being 
omitted.  He  did  not  allege  any  acte  of  celebration  of  mar- 
riage of  his  parents,  but  the  Parliament  of  Toulouse,  in  1753, 
sustained  his  legal  status.  Pierre  Dufour  was  baptized  as 
^^JUs  de  ChviJlaume^  et  de  Judith  de  NegrierP  It  was  not 
said  that  the  parents  were  married,  nor  that  the  child  was 
legitimate,  and  the  father  was  not  present  at  the  baptism. 
Nevertheless,  by  a  decree  of  the  Parliament  of  Paris  in  1782, 
it  was  adjudged  that  Pierre  Dufour  was  legitimate.  Thei'^se 
Perrin  was  baptized  as  "  TMrise  Perrin^  file  de  Frawpis^  et 
de  Marguerite  Espa^gnetP  The  ceiiificate  did  not  state  that  she 
was  legitimate  or  that  her  parents  were  married.  She  was 
taken  from  the  baptismal  font  to  the  house  of  Antoine  Lau- 
gier,  and  was  educated  and  maintained  by  him.  By  the  will 
of  Laugier  and  by  her  own  contract  and  acte  of  marriage 
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she  was  described  in  the  same  manner  as  in  the  acte  of  bap- 
tism.   There  was  consequently  no  possession  of  her  by  father 
or  mother.     After  Laugier's  death  her  legitimacy  was  con- 
tested, and  she  was  alleged  to  have  been  his  daughter  by  an 
illicit  commerce.    There  was  no  proof  of  the  marriage  of  her 
parents,  or  that  any  such  persons  as  were  named  in  the  certi- 
ficate of  baptism  had  in  point  of  fact  any  existence.    Neither 
the  pretended  father  nor  any  other  relation  was  present  at  the 
baptism.     Still,  notwithstanding  these  grave  circumstances, 
it  was  held  that  the  party  seeking  to  impeach  her  legitimacy 
was  bound  to  show  affirmatively  that  the  pretended  parents 
never  had  existed,  or  that  if  there  were  really  any  such  per- 
sons, they  never  had  been  married,  in  order  to  rebut  the  pre- 
sumption arising  from  the  certificate  of  baptism  and  the  sub- 
sequent possession  of  a  stdtus,  in  conformity  with  it.     The 
Parliament  of  Provence  in  1738,  found  in  her  favor,  and  M. 
de  Gneidan,  in  giving  the  reasons  for  the  judgment,  says : — 
"  The  registers  of  the  priests  are  the  sacred  depositories  of 
public  faith,  it  is  there  the  children  find  incontestable  titles, 
of  which  neither  the  iiyustice  of  man,  nor  tlie  succession  of 
time,  nor  even  the  disavowal  of  fathers,  can  deprive  them.   If 
the  baptismal  extract  of  Th6r6se  Perrin  does  not  state  expressly 
that  she  was  legitimate,  it  does  not  state  that  she  was  a  natu- 
ral daughter.     It  does  not  specify  as  it  ought,  the  condition, 
station,  or  domicil  of  the  godfather  and  godmother,  and  these 
sorts  of  omissions  are  but  too  ordinary  with  tlie  priests.    It  is 
the  effect  of  an  inconsideration  which  cannot  be  sufficiently 
blamed,  in  the  exercise  of  a  ministry  where  every  thing  is  of 
consequence.    But  tlie  child  ought  not  to  suffer.    TJie  simple 
quality  of  daughter  of  Francois  Perrin  and  of  Marguerite 
Espagnet  which  is  given  her^  supposes  that  she  is  Irgitimate.^^ 
Finallv,  under  such  a  state  of  the  law  and  of  the  evidence  as 
has  now  been  exhibited,  what  should  be  the  conclusion  of  the 
conrt  upon  the  claim  of  Ferrie  to  the  administration  of  the 
estate  of  his  mother  ?    That  he  was  her  son  is  undoubted — 
nothing  can  be  more  certain : — ^is  the  evidence  sufficient  to 
bastardize  him  ?    The  transaction  is  ancient.    It  occurred  at 
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a  period  when  with  the  changes  of  law  and  the  disorders  of 
revolution,  official  regularity  and  the  accuracy  of  records 
were  exposed  to  unusual  chances.  It  occurred  in  a  consider- 
able town,  where  the  affairs  of  an  obscure  and  humble  couple 
were  not  likely  to  attract  much  attention.  But  three  con- 
temporaries having  knowledge  of  the  circumstances,  are  liv- 
ing, and  one  of  these  was  then  a  child  of  five  years.  The 
parties  and  their  immediate  relatives  are  all  dead.  Time  and 
circumstance  have  thus  shrouded  much  of  the  history  in 
darkness,  and  it  is  now  in  vain  we  strive  to  raise  the  veil. — 
There  are  doubts  and  uncertainties  which  the  candid  mind 
must  confess,  but  are  we  to  indulge  these — are  we  to  be 
astute  in  spelling  out  defects  and  flaws,  harboring  suspicions, 
and  promoting  conjectures — shall  the  law,  with  cold  and  mer- 
ciless argument,  be  intent  upon  following  with  the  probe  every 
humane  presumption,  and  be  careful  to  magnify  every  oppo* 
sing  fact — ^against  a  child  claiming  his  maternal  succession,  and 
in  behalf  of  distant  collaterals  ?  Certainly  not.  We  approach, 
then,  this  question  with  the  well  settled  rule  and  presumption 
of  law  in  favor  of  marriage  and  legitimacy,  a  presumption 
not  lightly  or  easily  to  be  repelled.  The  evidence  to  over- 
turn it  must  be  clear  and  satisfactory,  and  irreconcilable  with 
any  other  hypothesis  than  legitimacy.  There  must  not  be  a 
mere  balance  of  probabilities,  slightly  preponderating,  but  the 
opposing  weight  must  be  controlling. 

Jeanne's  desertion  of  her  chUd  and  its  father — her  forming 
the  acquaintance  with  Du  Lux  as  a  maiden,  and  her  styling 
Ferrie,  nephew,  in  her  correspondence  and  occasionally  in 
society,  are  not  such  controlling  facts.  Standing  alone,  they 
would  have  much  force.  But  they  do  not  stand  alone,  and 
moreover,  are  not  unsusceptible  of  explanation.  It  is  not 
difficult  to  see  how  they  became  consequent  upon  her  first 
step  from  the  path  of  rectitude  after  she  had  become  a  mo- 
ther. Thread  after  thread  of  entanglement  is  woven  in  the 
web  of  human  fortune,  when  concealment  is  once  begun,  until 
we  hardly  know  where  to  find  the  clue.  Again,  the  exclu- 
sion of  a  poor,  friendless  boy,  from  the  succession  to  his  grand- 
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Other's  properly,  doubtless  tends  to  show  he  was  not  recogni- 
sed as  a  part  of  the  family,  but  that  sometimes  happens  to  or- 
phans. These  facts,  in  connection  with  the  bans  of  marriage, 
and  the  parol  evidence  taken  in  France,  as  I  have  indicated 
it,  are  not  in  my  judgment  sufficient  to  countervail  against 
the  opposing  proo&.  The  latter  may  be  briefly  stated  as 
follows. 

1.  Ferris,  the  claimant,  is  the  son  of  Jeanne  Du  Lux,  the 
intestate.  2.  Valentin  Ferri6  was  his  father.  8.  The  pieu*ents 
were  of  good  character.  4.  They  desired  marriage.  5.  They 
entered  into  a  contract  to  marry.  6.  They  cohabited  toge- 
ther. 7.  The  child  was  baptized  as  a  legitimate  child.  8. 
llie  child  was  baptized  in  his  father's  name.  9.  Two  mem- 
ben  of  the  Ferri6  family  were  sponsors.  10.  The  son  through 
life  has  borne  his  father's  name.  11.  Valentin,  the  father, 
never  formed  another  matrimonial  engagement.  12.  Jeanne, 
the  mother,  though  living  with  Henri  Du  Lux,  from  1804, 
never  entered  into  a  ceremonial  contract  of  marriage  with 
him  until  the  summer  of  1812,  after  she  had  time  to  hear  the 
tidings  of  Valentin's  death.  13.  Lnmediately  on  her  mar- 
riage with  Du  Lux,  the  latter  proceeds  to  France  and  insti- 
tutes an  investigation  for  the  purpose  of  discovering  the  child* 
14.  The  mother  herself,  in  1815,  makes  a  simitar  attempt  in 
which  she  is  successful,  and  at  the  place  of  his  birth,  recog- 
nizes him  as  her  son,  and  provides  for  his  maintenance  and 
education.  15.  She  ultimately  receives  him  at  ISew  York, 
and  admits  him  to  be  her  son.  Kine  of  her  associates  have 
Bwom  to  this  fact  16.  She  also  declared  him  to  be  her  heir 
and  entitled  to  her  property  in  case  of  intestacy.  17.  She 
stated  that  she  had  been  married  to  his  father  at  the  time  of 
die  French  devolution. — With  all  the  presumptions  of  the 
law  in  &vor  of  children  and  their  legitimacy  to  aid  these 
fads,  even  were  the  countervailing  circumstances  stronger^ 
more  numerous,  and  imposing  than  they  are,  I  should  be 
compelled  to  find  in  behalf  of  the  claimant,  and  his  title  to 
the  estate  of  his  mother.  There  must,  therefore,  be  sentence 
accordingly. 

Vou  rv.-8 
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Waldeon  vs.  Waldeon. 

« 

In  the  mooter  of  the  Estate  of  Mabt  Waldbon,  deceased, 

Thi  testatrix  having  by  will,  and  deeds  of  conveyance,  contemporaneonsly  execatad, 
divided  her  property  equally  among  her  three  children,  the  entire  transaction 
amounting  substantially  to  a  gift  to  each  of  a  lot  of  land  in  severalty,  to  take 
effect  on  the  decease  of  the  testatrix,  Held,  that  a  direction  in  the  will  to  pay 
and  discharge  out  of  the  personal  estate  all  her  debts  "  whether  on  bonds  and 
mortgages  or  otherwise,"  was  applicable,  as  well  to  mortgages  on  the  lots 
conveyed,  as  to  mortgages  on  the  land  devised. 

Mortgages  cannot  be  paid  out  of  the  personal  estate,  unless  there  be  an  express 
provision  in  the  will  to  that  effect— or  a  necessary  implication. 

JOHH  FOWLXR, 

X  H.  H.  Hawis, /or  Dmree. 

Amribst  WiftHT, /or  Exeeutrieet. 

L  Hie  intent  of  the  testatrix  is  plainly  and  fairly  dedn- 
cible  from  the  provisions  of  the  will  taken  as  a  wHole,  that 
all  the  debts  due  on  bond  and  mortgage  executed  by  her  be- 
fore or  after  the  execution  of  said  will,  should  be  paid  by 
her  executors  and  trustees,  out  of  the  proceeds  of  her  real 
and  personal  estate  directed  to  be  sold. 

The  first  clause  of  the  will  directs  the  payment  gene- 
rally of  all  her  debts.  Sut  a  subsequent  clause  contains 
an  additional  and  specific  pfovision  qualifying  and  showing 
what  bonds  and  mortgages  she  intended  should  be  paid. 

n.  If  any  doubt  can  attach  to  the  above  proposition,  still 
the  will,  the  two  deeds  of  gift  to  Mrs.  Higgins  and  Miss 
Waldron,  without  being  made  sulgect  to  any  mortgage 
thereon,  the  leases  by  them  to  the<  testatrix  for  life  and  for  a 
nominal  rent,  being  cotemporaneous  instruments  in  writing 
relating  to  the  same  subject  matter — to  wit,  the  disposition 
of  her  real  estate — ^must  all  be  taken  together  as  constituting 
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one  act,  and  showing  the  intent  §f  the  testatrix.  (  Vreeland 
VS,  JfcCleOani,  1  JSrad.  Rep.^  39a  <md  422). 

nL  Unless  the  above  constmction  of  the  will,  and  the  acts 
of  the  execntriees  in  the  payment  of  all  the  bonds  and  mort- 
gages, as  stated  in  the  account,  are  correct,  then  the  execn- 
triees were  wrong  in  paying  the  bond  and  mortgage  on  the 
Bowery  honse  and  lot  of  land  devised  to  David  Waldron  and 
fiunily,  and  they  will  have  the  right  to  reimburse  them- 
selves out  of  any  moneys  in  their  hands,  or  which  shall  come 
to  their  hands  belonging  to  the  estate,  and  which  by  the  will 
are  directed  to  be  applied  by  them  to  the  improvement  of 
the  premises  devised  to  David  Waldron  and  family. 

In  marshalling  assets,  real  estate  devised  mnst  bear  its  own 
burthens,  and  pay  aU  liens  and  incnmbrances  npon  it. 


Tks  SuBBOGATE. — The  testatrix  made  her  will  on  the  29th 
day  of  December,  1845,  and  among  other  provisions  devised 
to  her  son  David  and  his  wife  for  life,  with  remainder  in  fee 
to  their  issne,  a  lot  on  the  Bowery  in  the  city  of  New  York. 
On  the  same  day,  she  conveyed  by  deed  to  each  of  her  chil- 
dren, Maria  and  Oomelia,  a  lot  on  the  Bowery  adjoining  the 
premises  devised  to  David,  receiving  contemporaneonsly  from 
the  grantees,  leases  of  the  lots  for  her  life  at  a  nominal  rent. 
Taking  the  deeds  and  leases  and  the  will  together,  they 
amonnt  substantially  to  a  gift  to  each  of  the  children  of  a 
lot  in  severalty,  to  take  effect  on  the  decease  of  the  testatrix, 
diough  by  virtue  of  the  conveyances,  the  title  to  the  lots 
conveyed  to  the^  daughters  vested  at  tht  execution  of  the 
deeds.  In  substance  the  transaction  was  a  gift  to  each,  to 
be  enjoyed  on  the  decease  of  the  donor,  though  the  mode  of 
taking  title  by  the  donees  was  in  one  case  by  deed,  and  in 
another  by  devise.  The  testatrix  by  her  will  divided  the 
residue  of  her  estate  equally  among  her  three  children,  after 
having  directed  her  execntriees  to  pay  and  satisfy  all  her 
debts,  ^  whether  on  bonds  and  mortgages  heretofore  made 
and  executed  by  me,  or  which  may  hereafter  be  made  and 
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executed  by  me,  or  otherw^e."    Nothing  is  said  in  the  de* 
vise  to  David  or  in  the  deeds  to  Maria  and  Amelia,  of  in- 
cumbrances upon  the  premises,  although  at  the  date  of  tihe 
will  there  was  a  mortgage  of  two  thousand  dollars  on  David'a 
lot,  one  of  sixteen  hundred  dollars  on  Maria's  lot,  and  ano- 
ther of  two  thousand  dollars  on  Cornelia's  lot.    All  these 
incumbrances  have  been  paid  and  discharged  by  the  execu- 
trices  out  of  the  residue  of  the  estate,  under  the  power  and 
direction  in  the  will  above  recited.    I  think  these  payments 
have  been  correctly  made.    The  terms  of  the  will  required 
the  discharge  of  all  debts,  inclusive  of  bonds  and  mortgages, 
and  the  several  bonds  mentioned  were  in  a  literal  sense  the 
debts  of  the  testatrix.    Being  liens,  however,  upon  the  lands, 
the  estate  of  the  testatrix  would  not  be  chargeable  with  their 
payment,  unless  by  some  special  direction  in  the  will  to  that 
effect,  or  by  necessary  implication.    Such  a  special  direc- 
tion is  contained  in  the  will,  and  viewing  the  whole  transac- 
tion together,  there  is  no  doubt  in  my  mind  that  the  intention 
existed  on  the  part  of  the  testatrix,  to  have  aU  the  mortgages 
paid  out  of  her  estate,  as  well  those  on  the  lots  conveyed,  as 
the  one  on  the  land  devised.    The  will  is  framed  on  the  prin- 
ciple of  an  equal  distribution  of  the  property  among  the 
three  children,  having  regard  to  the  premises  conveyed  to 
the  daughters ;  but  great  inequality  would  prevail,  if  the 
lienon  the  lot  devised  to  the  son  should  be  the  only  one  dis- 
charged.   Such  a  construction  would  not  be  admitted  unless 
the  intent  were  clearly  expressed.     But  when  I  find  the  lan- 
guage so  general  as  to  apply  to  all  debts,  and  again  so  special 
as  to  include  all  bonds  and  mortgages,  and  when  it  is  appa- 
rent that  the  true  effect  of  the  deeds  to  the  daughters  and 
the  leases  back  to  the  grantor,  was  no  more  than  a  disposi- 
tion to  take  effect  after  the  grantor's  decease,  and  so  tanta- 
mount to  a  devise,  I  am  satisfied  it  was  the  intention  of  the 
testatrix  to  have  the  mortgages  on  the  lands  conveyed,  paid 
out  of  her  estate,  in  common  with  the  mortgage  on  the  land 
devised.    The  accounts  must  be  adjusted  in  conformity  with 
this  view. 
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Eagle  vs.  Ebimet. 


In  the  matter  of  the  Estate  <7f  Hensy  Eagle,  deceased. 

When  th0  aon  of  the  tettalor,  following  the  occapcition  of  a  manner,  had  been 
absent  about  five  years  at  the  time  of  his  father*8  decease,  without  having 
been  heard  from,  Htld^  that  in  default  of  any  other  circumstances  tending  to 
estabUsh  the  probability  of  his  death,  there*  was  no  presumption  of  his  decease, 
and  the  eoart  could  not  declare  a  legacy  given  him  by  his  father's  will  to 
have  lapsed. 

Where  a  person  was  once  shovm  to  have  been  living,  the  common  law  presumed 
the  continuation  of  life,  until  the  contrary  was  established.  But  from  analogy 
to  the  provisions  of  the  statutes  relating  to  bigamy  and  life  estates,  the  rule 
has  been  adopted  that  a  party  absent  seven  years  without  intelligence  is  pre- 
somed  to  be  dead.  This  length  of 'time  may  be  abridged,  and  die  presump- 
tion be  applied  earlier,  by  proof  of  special  circumstances  tending  to  show 
death  within  a  certain  period. 

The  law  does  not  undertake  to  presume,  in  the  absence  of  facts  indicating  the  time 
of  death,  when  the  death  actually  occurred ;  but  the  party  will  be  deemed 
fn  aO  legal  purposes  to  have  lived  through  the  period  of  seven  years.  This 
IS  an  artificial  rule,  founded  upon  reasons  of  convenience,  and  the  necessity 
of  fixing  upon  some  limit  within  which,  the  relations  of  the  living  to  the  ab- 
sent are  to  be  determined. 

Where  executors  are  clothed  with  a  power  of  sale  they  may  enter  into  an  airange- 
neot  with  the  widow  having  dower  in  the  estate,  to  pay  her  a  sum  in  gross, 
according  to  the  principles  applicable  to  annuities,  in  consideration  of  her 
uniting  in  the  conveyance  of  the  premiiies ;  and  where  such  composition  was 
made,  at  a  rate  ranging  between  those  of  the  Northampton  and  the  Garliale 
tables,  and  the  executors  had  acted  in  good  fiiith  and  with  a  view  to  the  ben- 
efit of  the  estate,  Heidj  that  the  arrangement  would  not  be  disturbed  by  the 
Surrogate. 

The  testator  devised  his  lands  to  his  executors  in  trust,  and  a  loss  by  fire'  having 
oeeorred  after  his  decease,  upon  buildings  insured  by  a  policy  taken  out  in 
his  fifi»-time,  it  was.  Held,  that  the  damages  recovered  from  the  insurers  did 
net  enure  to  the  benefit  of  the  legatee  of  his  personal  property,  but  that  the 
executors  were  entitled  to  retatln  the  sum  upon  the  same  trtists,  as  those  upon 
which  Uiey  held  the  real  estate  devised. 

A.  L.  RoBBKTsoN,  for  ike  Exeeuton* 
SiHTH  Bakkbb./ot  Contegtant. 
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The  Subbogate. — The  testator  died  on  tlie  ninth  of  Septem- 
ber, 1851.  At  the  time  of  his  decease,  William  Eagle,  one  of  his 
sons  and  a  legatee  named  in  his  will,  had  been  absent  between 
five  and  six  years,  and  the  question  is  now  presented  whether 
he  died  before  or  after  his  father  the  testator.  It  appears  that 
WilUam  Eagle  was  bom  in  1822,  and  from  the  age  of  sixteen 
he  foUowed  the  sea,  as  a  mariner.    He  first  made  a  whaling 
voyage  to  the  Pacific,  and  although  absent  from  home  for 
four  years,  does  not  seem  to  have  been  heard  from  during  that 
period.     His  subsequent  voyages  were  principally  to  the 
coast  of  South  America,  and  the  last  intelligence  received 
from  him  was  by  a  letter  written  at  Baltimore  on  the  12th  of 
May,  1846,  addressed  to  his  brother-in-law.     In  this  com- 
munication he  stated  that  he  had  just  arrived  at  that  place 
from  Montevideo  as  mate  of  a  vessel,  and  said,  "  Since  I  have 
arrived  here  I  Jiave  been  offered  charge  of  an  hermaphrodite 
brig  to  go  to  the  coast  of  Africa,  and  I  am  balancing  in  my 
own  mind  between  a  captaincy  and  an  old  vessel  and  the 
coast  fever.    I  shall  determine  in  a  few  days."    William 
Eagle  was  a  single  man,  and  he  left  a  will  constituting  his 
brother  Henry  Eagle  his  sole  legatee.    Nothing  having  been 
heard  of  him  since  May,  1846,  after  the  lapse  of  seven  years 
his  brother  proved  the  will,  and  took  out  letters  testamentary, 
and  he  now  claims  the  legacy  due  William  under  his  father's 
wiU.    If  William  was  living  at  the  decease  of  his  father  in 
.  1851,  the  legacy  vested  and  must  be  paid  to  his  executor.  If 
he  was  not  then  living  the  legacy  lapsed. 

The  point  thus  presented  involves  the  question  of  the  pre- 
sumption of  the  death  of  an  absent  person,  in  regard  to  whom 
no  tidings  have  been  received  for  a  length  of  time.  The  Eo- 
man  law  contained  few  provisions  on  this  subject.  Captivity- 
was  equivalent  to  civil  death,  and  if  the  husband  were  taken 
prisoner  the  wife  might  marry  again ;  but  no  time  was  pre- 
scribed during  which  she  should  await  his  return,  until  the 
terms  of  four,  and  of  ten  years,  were  successively  required  by 
Constantine  and  Justinian.  {Nbvd.  22,  c.  14).  By  the  117, 
Novd.y  c.  11,  it  was  ultimately  provided  that  there  should  be 
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proof  of  the  death,  before  the  wife  could  marry  again.    Ab- 
sence, however  long,  without  cert^n  news,  did  not  anthorize 
a  second  marriage ;  and  with  this  determination  the  Canon 
law  agreed.    In  respect  to  property,  one  hundred  years  was 
stated  as  the  limit  of  the  presumption  of  life  in  the  case  of 
absent  persons,  juia  is  finis  vitas  longoBm  hominis  est   {Dig. 
lib.  7,  tit.  1,  §  56;  Cod.  lib.  1,  Ut.  2,  §  23).  In  conformity  with 
this  mle,  in  the  greater  number  of  countries  on  the  continent 
which  adopted  their  jurisprudence  from  the  civil  law,  the 
doctrine  prevailed  that  an  absent  person  should  be  presumed 
to  be  living  for  a  hundred  years  from  the  time  of  his  birth, 
that  being  the  longest  limit  of  ordinary  life.    Swinburne 
mentions  several -conflicting  views,  some  of  the  civilians 
claiming  seventy — ^the  three  score  and  ten  of  the  Psalmist — 
9nd  others  a  hundred  years  as  the  proper  time.  {Swifib.  Pt, 
6, 8. 13,  PI.  2).  A  term  so  long  and  unreasonable  eventually 
became  shortened  by  custom  and  statute,  and  the  several  pe- 
riods of  three,  five,  seven,  nine,  and  ten  years,  were  adopted 
in  various  countries.  {Merlin.  Absent^  AH.  115,  Code  Civil.) 
'Bie  common  law  is  in  accordance  with  the  civil  law,  in  the 
adoption  of  the  principle,  that  the  continuation  of  life  is  pre- 
siuned  until  the  contrary  be  shown.    The  statutes  relative  to 
bigamy,  and  to  leases  for  life,  (1  Jac.  1,  c.  11,  §  2 ;  19  Car.  2,  c. 
.6),  made  an  inroad  upon  this  doctrine,  and  established  a  rule 
which  was  ultimately  adopted  by  way  of  analogy,  in  cases 
beyond  the  purview  of  the  statutes.    Accordingly,  when  a 
party  has  been  absent  seven  years  since  any  intelligence  of 
him,  he  is  in  contemplation  of  law  presumed  to  be  dead. 
This  length  of  time  may  be  abridged,  and  the  presumption 
be  applied  earlier,  by  proof  of  special  circumstances  tending 
to  show  the  death  within  a  certain  period, — for  example,  that 
at  the  last  accounts  the  person  was  dangerously  ill,  or  in  a 
weak  state  of  health,  was  exposed  to  great  perils  of  disease  or 
accident  or  that  he  embarked  on  board  of  a  vessel,  which  has 
not  since  been  heard  from,  though  the  length  of  the  usual 
voyage  has  long  since  elapsed.   In  such  cases  it  is  to  be  deter« 
mined  as  a  question  of  fact  depending  on  evidence,  when 
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death  probably  occurred ;  and  if  the  circnmstances  known  are 
Bnfficient  to  authorize  such  a  conclusion,  the  decease  may  be 
placed  at  a  time  short  of  the  seven  years,  as  the  proo&  may 
indicate.  ( WiAsier  tb.  jBirchmore^  13:  Vesej/j  362 ;  Patterson 
vs.  Blackj  Park  In$.^  644 ;  WaUon  vs.  Evng^  1  Starki^s  S.j 
121 ;  Saiick  vs.  Booth,  1  To.  <&  CoU.,  CA.  117.  As  to  the  general 
rule,  see  Diaon  vs.  Diaon,  3  J?.  C.  &.,  610 ;  Mainwaring  vb* 
BaateTj  6  Vesey,  458 ;  Bailey  vs.  ffammondj  7  Vesey,  590 ; 
^02i  vs.  Slaoky  1  Keen,  238 ;  Iloyd  vs.  Deakin,  4,  ^.  <£  J.2dL, 
488 ;  Wateon  vs.  England,  14  Simons,  28 ;  Dowley  vs.  Fm- 
.;&2^,  i&uf.,  277 ;  inni^  vs.  Camypbell,  1  Raide,  375 ;  jffin^ 
vs.  Paddock,  18,  t/.  jS.,  141).  But  when  there  are  no  facts 
material  to  the  solution  of  the  question,  except  simply,  absence 
without  being  heard  of,  then  at  the  end  of  seven  years  the  law 
presumes  death.  But  still  the  point  remains  open,  when  the 
death  occurred,  whether  at  the  beginning  or  at  the  end  of  the 
seven  years,  or  at  what  other  time.  In  Wilson  vs.  Hodges, 
2  East,  313,  on  a  plea  of  the  death  of  tho  principal  to  a  bond, 
the  judge  at  nisi  prius  charged  that  the  proof  of  the 
issue  lay  on  the  defendant  who  averred  the  death ;  and  on  a 
motion  to  set  aside  the  verdict  for  misdirection,  Lord  EUen- 
borough  said,  there  was  no  doubt  but  that  the  direction  of  the 
learned  judge  was  proper  in  point  of  law ;  and  he  referred  to 
the  case  of  Throgmorton  vs.  Walton,  2  Boll.  B.,  461,  in 
which  it  was  decided  that  where  the  issue  is  upon  the  life  or 
death  of  a  person  once  shown  to  be  living,  the  proof  of  the 
fact  lies  with  the  party  who  asserts  the  death,  for  that  the 
presumption  is  that  the  party  continues  alive  until  the  con* 
trary  be  shown.  The  saine  judge  in  Doe  vs.  Jesson,  6  East, 
80,  said,  ^'  the  presumption  of  the  duration  of  life  with  respect 
to  persons  of  whom  no  account  can  be  given,  ends  at  the  ex- 
piration of  seven  years  from  the  time  when  they  were  last 
known  to  be  living;"  and  in  Hopewell  vs.  De  Pvnma,  2  Cwnyp- 
hell,  B.,  113,  he  held  that  a  party  pleading  coverture  was 
bound  to  prove  her  husband  was  living  within  seven  yean^-^ 
implying  that  if  such  proof  were  given,  the  presumption  of 
law  was  in  favor  of  the  continuance  of  life.    In  Bex  vs.  2%e 
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Inhabitania  cf  Tmfmng,  2  £.dk  Ald.j  386,  a  woman  had  mar- 
ried a  Becond  time,  twelve  months  after  the  departure  of  her 
fiiBt  husband,  who  had  never  been  heard  of  since,  and  the 
Gonrt  of  King's  Bench  held  that  the  presumption  against  the 
commifiBion  of  a  crime,  overcame  that  in  favor  of  the  life  of 
the  absent  j>artj.  Justice  Baylej  said,  "  this  is  a  case  of  con- 
flicting presumptions,  and  the  question  is  which  is  to  prevail? 
Tbe  law  presumes  the  continuation  of  life,  but  it  also  pre- 
samee  against  the  commission  of  crimes,  and  that  even  in 
civil  cases,  until  the  contrary  be  proved."  In  Hex  vs.  The 
InhabiUmta  <if  Harbomey  2  Ad.  <6  Ky  540,  and  JVepean  vs. 
JSiUghtj  5B.<&  Ad.y  98,  2  Mee.  dk  TT.,  894,  the  Courts  of 
King's  Bench,  and  of 'Exchequer  adopted  the  doctrine  that 
when  the  seven  years  have  passed,  the  law  simply  presumes 
death,  and  there  is  no  presumption  as  to  the  time  of  death. 
Lord  Denman  in  delivering  the  opiifion  of  the  court  held  this 
language,  ^^  it  is  true  the  law  presumes  that  a  person  shown 
to  be  alive  at  a  given  time  remains  alive  xmtil  the  contrary 
be  shown ;"  but  when  the  seven  years  have  passed  <'  the  pre- 
sumption of  law  relates  only  to  the  fact  of  death,  and  the  time 
of  deatJi  whenever  it  is  material  must  be  a  subject  of  distinct 
proof." — ^**  Whoever  finds  it  important  to  establish  death  at 
any  particular  period,  he  must  do  so  by  evidence  of  some 
sort"  He  accordingly  held  that  a  party  claiming  a  reversion 
on  the  death  of  .a  life  tenant,  who  was  bound  to  bring  his 
action  within  twenty  years  after  the  right  accrued,  and  had 
brought  it  within  twenty  years  after  the  lapse  of  seven  years 
since  the  life  tenant  had  disappeared,  could  not  rely  upon  the 
presumption  of  life  during  the  seven  years,  but  should  prove 
the  time  of  the  death. 

There  are  some  American  cases  in  which  this  question  has 
been  considered.  In  Newman  vs.  Jenkins^  10  Pickering  J2. 
615,  an  agent  whose  principal  had  been  absent  seven  years 
and  was  presumed  to  be  dead,  had  received  for  him  a  note, 
within  the  seven  years,  and  in  an  action  on  the  obligation  it 
was  decided  that  he  was  not  boimd  to  show  in  point  of  fact 
that  his  principal  was  living  when  the  note  was  given,  but  he  ' 
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might  rely  upon  the  preeumption  of  law  m  favor  of  life.  In  Mc' 
Cartee  tb.  Camd^  1  Bwfbovn^B  Ch.  S.^  456,  the  Chancellor  of  this 
state  referring  to  Lord  Denman's  decision  in  Nepean  yb.  Ehight^ 
5  Bo.  A  Ad.y  86.,  as  to  the  presumption  in  case  of  absence, 
said,  ^^  the  only  presumption  arising  from  such  absence  is  that 
the  party  is  dead,  if  he  has  not  been  heard'of  within  the  seyen 
years  mentioned  in  the  statute,  not  that  he  died  at  any  parti- 
cular time  within  the  seven  years,  or  even  on  the  last  day  of 
that  term."  And  he  held  that  a  person  who  had  been  ab- 
sent only  two  years,  at  the  decease  of  an  intestate  in  whoee 
estate  he  was  entitled  to  share,  could  not  be  presumed  then 
dead,  though  more  than  seven  years  had  subsequently  passed 
without  tidings.  In  Burr  vs.  Sim^  4  WAarton^s  JS.,  150, 
Justice  Gibson  denied  the  authority  of  the  doctrine  laid 
down  by  Lord  Denman,  and  thus  stated  the  rule, — ^'^  the  pre- 
sumption of  death  as  a  limitation  of  the  presumption  of  life, 
must  be  taken  to  run  exclusively  from  the  termination  of  the 
prescribed  period,  so  that  the  person  must  be  taken  to  have 
then  been  dead  and  not  iefore,^^ 

In  endeavoring  to  arrive  at  the  proper  rule  on  this  subject, 
it  should  not  be  overlooked  that  in  the  absence  of  evidence, 
we  are  left  entirely  without  guide  or  direction  as  to  any  deter- 
mination of  fact.  There  can  be  no  doubt  that  under  certain 
circumstances  this  is  to  be  treated  as  a  question  of  fact,  and 
the  language  of  Lord  Denman  is  in  that  view  strictly  pertinent, 
when  he  says,  '^  nothing  can  be  more  absurd  than  the  notion 
that  there  is  to  be  any  rigid  presumption  of  law  on  such  ques- 
tions of  fact,  without  reference  to  accompanying  circumstances, 
such  for  instance  as  the  age  or  health  of  the  party.  There  can  be 
no  such  strict  presumption  of  law."  What  however  is  a  court 
or  jury  to  do  when  there  are  no  accompanying  circumstances 
— when  there  is  no  ground  in  fact  for  inferring  death  at  any 
particular  time  2  The  question  is  not  whether  these  presump- 
tions are  rigid  and  strict,  but  whether  there  are  any  such 
presumptions,  and  if  so,  what  is  their  effect,  when  there  is  an 
entire  dearth  of  evidence  tending  to  guide  the  conclusion 
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to  life  or  death.  Confessedly,  before  the  analogy  drawn  from 
the  fitatntes  of  bigamy  and  life  tenancies  prevailed,  it  was  a 
role  of  eyidence  to  presume  life  nnless  the  contrary  was 
diown«  That  mle  still  continues,  except  so  far  as  it  has  been 
modified  by  the  presumption,  drawn  from  the  statutes,  of 
death  after  seven  years'  absence  without  intelligence.  The 
practical  effect  of  ^ese  two  rules,  if  both  are  to  be  taken  as 
subsisting  is,  that  whenever  the  law  is  invoked  as  to  rights 
depending  upon  the  life  or  death  of  the  absent  party,  he  is  to 
be  deemed  as  living  until  the  seven  years  have  expired,  and 
after  that  is  to  be  deemed  as  dec^l.  2^ot  that  the  law  finds  as 
a  matter  of  fact  that  he  died  on  the  last  day  of  the  seven  years, 
but  that  rights  depending  on  his  life  or  death  are  to  be  ad- 
ministered as  if  he  had  died  on  that  day.  It  is  impossible  to 
say  when  he  died,  or  even  to  assert  as  a  matter  of  fact  that  he 
is  dead ;  but  in  the  absence  of  all  evidence,  the  law  will  ac- 
count him  as  dead  at  a  certain  time,  and  not  before.  This  is 
an  artificial  mle,  and  of  course  cannot  be  expected  to  square 
with  the  actual  fact.  It  is  the  logical  result  of  two  presump- 
tions, founded  upon  reasons  of  convenience,  and  the  necessity 
of  fixing  upon  some  Umit  within  which  the  relations  of  the 
Uving  to  the  absent  are  to  be  determined,  more  than  upon 
any  strong  probabilities.  This  is  the  meaning  of  our  statute 
in  respect  to  life  estates,  which  declares  that  if  the  life-tenant 
shall  absent  himself  for  seven  years,  and  his  death  shall  come 
in  question,  "  Such  person  shall  be  accownted  naturally  dead," 
in  any  action  concerning  the  lands  in  which  he  had  the  estate 
for  hfe,  unless  sufiScient  proof  be  made  that  he  is  still  living. 
(1  R.  &,  749,  §  6.  See  Bigamy,  2  B.  8.,  687,  §  9.)  «  He 
shall  be  accounted  dead ;"  the  statute  so  treats  him  and  ac- 
counts him,  just  as  the  conunon  law  treated  and  accounted 
him  living,  until  his  death  was  proved.  In  neither  case  can 
it  be  said  that  his  Ufe  or  death  has  been  actually  proved ;  but 
in  both  cases  it  maybe  said  that  he  sliall  be  accounted  living 
mitil  by  reason  of  his  absence  the  law  accounts  him  dead ;  and 
that  for  the  purposes  of  justice,  the  rights  and  relations  of  par- 
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ties  affected  by  his  life  or  decease,  shall  in  the  absence  of 
information  be  determined  by  this  technical  presumption. 
.  This  certainly  seems  to  me  the  most  consistent  and  syxn- 
jnetrical  role,  and  when  it  is  regarded  as  a  dry  legal  doctrine 
adopted  for  purposes  of  convenience,  and  from  the  necessity 
of  having  some  limited  period  for  the  determination  of  the 
rights  of  absent  persons,  and  not  as  a  determination  upon 
the  death,  or  the  real  time  of  the  death,  there  would  appear 
to  be  no  grave  objection  against  it  I  am  inclined  to  hold, 
therefore,  that  in  the  case  of  absent  persons,  it  is  within  the 
province  of  the  court  or  jury  to  infer  from  circumstances, 
if  any  appear  in  proof,  the  probable  time  of  death ;  but 
that  if  no  sufficient  facts  are  shown  from  which  to  draw  a 
reasonable  iuference  that  death  occurred  before  the  lapse  of 
seven  years,  the  person  will  be  accounted  in  all  legal  pro- 
ceedings as  having  lived  during  that  period. 

In  the  present  instance,  it  is  not  known  what  became  of 
William  Eagle.  He  had  in  view  f\iture  engagements  in  his 
profession,  but  he  was  hesitating  in  what  direction  he  should 
proceed — ^and  it  is  impossible  to  surmise  the  conclusion  to 
which  he  finally  came.  He  had  left  his  home  at  an  early 
age,  and  never  returned  to  it  again — ^he  had  been  absent  on 
long  voyages  without  communicating  with  his  family  or 
friends,  and,  considering  his  previous  habits,  his  absence 
at  the  time  of  his  father's  death  would  not  necessarily  raise 
a  doubt  as  to  his  existence  at  that  time.  There  is  no  fact 
leading  my  mind  to  a  belief  that  he  was  then  dead.  If  we 
are  to  indulge  in  conjecture,  the  probability  is  that  he  em- 
barked on  some  voyage  from  Baltimore ;  but  failing  to  have 
the  clue  to  his  route,  we  are  left  destitute  of  any  circum- 
stances indicating  special  peril.  It  is  for  the  executor  or  the 
legatees  who  claim  that  he  was  dead  at  the  time  of  his 
father's  decease,  to  show  that  fact,  either  by  proof  or  pre- 
sumption of  law.  This  has  not  been  done,  and  I  must  there- 
fore hold  that  the  legacy  in  his  favor  did  not  lapse,  but  vested 
in  him  on  the  testator's  death,  and  must  now  be  paid  to  his 
legal  representative. 
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By  the  testator's  will,  his  executors  were  clothed  with  a 
power  of  sale  over  certain  real  estate.  Upon  coming  to  the . 
execution  of  this  power,  and  in  order  to  give  a  valid  title  to 
the  lands,  it  became  necessary  to  procure  a  release  of  the 
widow's  dower  right.  For  this  pm^ose  the  executors  entered 
into  an  arrangement  with  the  widow  to  pay  her  a  certain 
gross  sum.  The  amount  was  ascertained  by  a  computation 
upon  the  principles  of  law  applicable  to  annuities.  This  was 
proper  in  itself,  and  was  a  judicious  act  in  its  effect  upon  the 
sale  of  the  property,  which  of  course  was  sold  more  advan- 
tageously, than  would  have  been  the  case,  with  an  outstanding 
unsettled  claim  for  dower  charged  upon  it.  The  amount 
paid  by  the- executors  was  fifteen  thousand  dollars,  or  about 
one  hundred  dollars  less  than  the  value  of  an  annuity  paya- 
ble semi-annually  according  to  the  Northampton  tables,  at 
seven  per  cent,  and  about  two  thousand  dollars  more  than 
the  value  of  such  an  annuity  at  six  per  cent.  But  if  the 
Garlirie  tables  be  taken  as  a  standard,  the  value  at  seven  per 
cent  would  be  $16,436,  and  at  six  per  cent  $14,149.  The 
execators  made  the  arrangement  in  question  in  good  faith 
and  with  a  view  to  the  benefit  of  the  estate,  and  having 
regard  to  the  circumstances,  I  think  they  were  ftdly  justified 
in  making  an  agreement  with  the  widow  for  the  payment  of 
the  amount 

The  testator  gave  his  personal  estate  to  his  widow,  and  de- 
vised his  real  estate  to  his  executors  in  trust.  At  the  time 
of  his  decease,  there  was  an  outstanding  policy  of  insurance 
against  loss  by  fire,  on  some  buildings  owned  by  the  testator, 
and  after  his  death  a  loss  occurred,  and  the  amount  of  damage 
was  paid  to  the  executors  under  the  policy.  The  widow 
claims  this  sum  as  a  part  of  the  testator's  personal  estate. 
There  has  been  some  discussion  as  to  the  effect  of  a  devise 
or  descent  of  the  real  estate,  upon  a  policy  of  this  kind, 
whether  or  not,  in  case  of  loss  after  the  death  of  the  in- 
sured, the  damages  are  to  be  treated  as  personalty,  oi; 
enure  to  the  benefit  of  the  heir  or  devisee.  {EUis  an  In.,, 
lyp.  90 ;  1  FhiUips^  In.,  §  104),    In  the  present  instance  I 
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think  we  are  relieved  from  that  difficnltj,  bj  the  fact  that 
the  lands  are  devised  to  the  executors  in  trust  Hie  will 
placed  the  title  to  the  property  in  the  same  hands  where 
the  right  to  recover  on  the  policy  subsisted.  It  is  necessary 
in  law  that  the  insured  shall  have  an  interest  in  the  property 
at  the  time  of  loss.  The  widow  had  no  such  interest,  and 
no  damage  accrued  to  her  by  reason  of  the  fire.  The  exe- 
cutors did  have  such  an  interest,  so  that  in  them  were  com- 
bined the  title  to  the  property,  the  insurable  interest,  and 
the  title  to  the  policy  and  its  proceeds.  By  the  terms  of 
the  contract  of  insurance,  and  by  operation  of  law,  they  were 
authorized  to  bring  an  action  for  the  damage,  and  by  the  pro- 
visions of  the  will  they  were  the  owners  of  the  premises  in- 
jured. In  such  a  case,  I  think  the  policy  is  to  be  esteemed 
so  far  incidental  or  appurtenant  to  the  subject  to  which  it 
relates,  that  the  executor  will  take  and  hold  such  moneys  as 
may  be  derived  from  the  contract  of  indemnity,  upon  the 
same  trusts  as  those  upon  which  he  holds  the  subject  matter 
itself.  In  any  event,  it  is  not  apparent  how  the  widow  could 
recover  except  through  the  medium  of  the  executors,  nor  how 
the  executors  could  recover  unless  possessed  of  an  interest  at 
the  time  of  the  loss ;  and  there  would  seem  to  be  no  equity 
in  taking  the  indemnity  from  the  party  interested,  and  where 
the  law  placed  it,  and  giving  it  to  a  party  not  interested. 

There  must  be  a  decree  adjusting  and  settling  the  MConntB 
in  conformity  with  these  views. 
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In  the  matterqfthe  Estate  <2f  MabgaretBobertbok,  deceased. 

• 

Tn  intesUta  having  died  at  the  Marine  Hospital,  on  her  way  from  Scotland,  her 
domicil  of  origin,  to  Canada  West,  hdd  that  the  distribution  of  her  estate 
must  be  goTemed  bj  the  Scotch  law. 

The  test  in  respect  to  the  saccession  to  the  personal  estate  of  intestates,  is  the 
law  of  the  domieil  at  the  time  of  the  death.  This  is  the  nniTenal  rule  at 
this  day. 

A  domicil  can  be  acquired  only  by  residence  with  the  intention  of  remaining  at 
the  new  place  of  abode.  Intention  alone  is  not  sufficient ;  the  new  domicil 
nmst  be  established  Q$iimo  etfaeto^  by  a  union  of  the  &ct  and  the  intention. 

b  is  a  well  settled  principle,  that  for  the  purposes  of  succession,  eveiy  person 
must  have  a  domicil  somewhere,  and  that  the  domicil  of  origin  is  not  lost, 
until  a  new  one  is  acquired. 

In  Scotland  succession  is  confined  to  agnatic  or  relations  on  the  father's  side,  to 
the  exclusion  of  eogmati,  relations  on  the  mother's  side.  The  mother  is  al- 
ways excluded ;  brothers  and  sisters  or  theb  descendants  take  in  preference 
to  the  fiither ;  among  collaterals  kindred  of  the  full  blood  exclude  those  of 
the  half  blood,  in  the  same  line  of  succession  ;  and  the  next  of  kin  take  the 
estate  per  capita^  and  nerer/ier  Mtirpeg, — there  being  no  right  of  representa- 
tioo  among  descendants  or  collaterals. 

A.  B.  Tappan,  for  the  Public  Admmitirator. 
W.  H.  Yo%UAn,  for  Next  of  Km, 


The  Stjbbooate. — ^The  intestate  died  at  the  Marine  Hospi- 
tal, Staten  Island.  At  the  time  of  her  sickness  she  was  on 
her  waj  from  Scotland  to  Canada  West.  Her  smriving 
relatives  are  three  brothers  of  the  whole  bl(k>d,  and  two 
brothers  and  two  sisters  of  the  half  blood.  The  question  is, 
in  what  manner  distribution  of  her  estate  is  to  be  made.  The 
test  in  respect  to  succession  to  the  personal  estate  of  intes- 
tates, is  the  law  of  the  domicil  at  the  time  of  the  death. 
This  is  the  universal  rule  at  this  daj,  though  in  some  coun- 
tries there  has  been  a  struggle  against  it,  before  the  law  has 
become  finall  j  settled. 
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The  deceased  was  a  native  of  Scotland,  and  her  domicil  of 
origin  was  at  Eirkstile,  Perthshire.  She  died  while  in  tranr 
Htu  to  Canada  West,  and  therefore  had  not  gained  a  new 
domicil.  A  domicil  can  be  acquired  only  hj  residence  with 
the  intention  of  remaining  at  the  new  place  of  abode. ,  Inten- 
tion, alone,  is  not  sufficient.  A  domicil  can  be  established 
only  a/nimo  et  fcbcto — ^bj  a  union  of  the  fact  and  the  inten- 
tion. {Pothier  Oout.  (TOrleanSj  cL  1,  §Xy  ar^  9).  In  the 
present  instance,  there  was  the  intention  without  the  fact, 
the  party  not  having  yet  reached  her  proposed  home,  but 
dymg  on  the  journey. .  Though  the  death  occurred  in  thia 
state,  our  law  of  distribution  does  not  apply,  for  there  was 
no  intention  to  establish  a  domicU  here.  It  is  a  well  settled 
principle,  that  for  the  purposes  of  succession,  every  penon 
must  have  a  domicil  somewhere,  and  that  the  domicil  of 
origin  is  not  lost  until  a  new  one  is  acquired.  Under  the 
circumstances,  therefore,  I  have  no  doubt  that  the  distribu- 
tion of  this  estate  must  be  regulated  by  the  law  of  Scotland, 
the  intestate's  domicil,  which  had  not  been  changed  by  the 
mere  intention  to  remove  to  Canada,  and  her  decease  on  the 
journey. 

In  Scotland,  succession  is  confined  to  agnoH  or  relations  on 
the  father's  side,  to  the  exclusion  of  oognatij  relations  on  the 
mother's  side.  But  of  the  kindred  through  the  fiEkther,  some 
may  be  of  the  full  blood,  as  brothers  and  sisters  germani^  and 
some  of  the  half  blood,  as  brothers  and  sisters  cansanguinei. 
It  is  well  settled,  in  contradistinction  to  the  English  rule, 
that  among  collaterals,  kindred  of  the  full  blood  exclude  those 
of  the  half  blood  in  the  same  line  of  succession.  {Btmktofi^ 
l.%,tU.^,  §17,28;  Ershme,h.9,Ut.9,%%4:\  BOPb  Prinr 
ciplesy  672 ;  Bdbertson  on  Suocemon^  379).  The  next  of  kin 
tf^e  the  estate  per  capUoy  and  never  j^er  sUrpes^  there  being 
no  right  of  representation  among  descendants  or  collaterals. 
{Erskinej  vbi  auprd).  In  reckoning  the  degrees  of  kindred, 
the  mother  of  the  deceased  is  always  excluded  from  the  suc- 
cession, and  brothers  and  sisters  or  their  descendants  take  in 
preference  to  the  father.  *  It  is  not  material,  then,  to  inquire 
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whether,  in  the  present  case,  the  intestate  left  a  father  or 
mother,  or  children  of  a  deceased  brother  or  sister.  The 
brothers  of  the  full  blood  must  in  any  event  succeed  to  the 
entire  estate.  As  executors  dative  have  been  appointed  in 
Scotland,  and  the  administration  here  is  merely  andllaryy 
the  decree  will  declare  the  brothers  of  the  whole  blood  enti- 
tled to  the  snccession,  and  direct  payment  to  the  Scotch  eze- 
enters  dative  for  distribution  at  the  place  of  domicil. 


Booth  vs.  Amhebman. 
In  the  matter  of  the  Estate  of  Ohasles  E.  Oobnell,  deceased. 


Wau  the  will  contamed  a  beqneftt  to  the  teitator*a  niter  of  **  the  inteieit  Qpou 
§ha0ti  hundnd  dollan,  in  case  she  should  become  a  widow,  doring  her  wi- 
dowhood, payable  annaallj,"  and  the  exeeators  were  aathoriied  to  inTost  the 
estate  in  such  soms,  and  upon  snch  terms  as  thej  might  deem  necessary  £» 
**the  doe  execution  of  the  will,'* — Heldt  that  the  legacy  to  the  sbter  was  not 
an  annuity,  but  simply  a  gift  of  interest  or  income. 

An  annuity  u  a  stated  sum  per  annum,  payable  annually  unless  otherwise 
directed.  It  beccmes  payable  at  the  end  of  a  year  after  the  testator's  decease, 
because  the  will  so  provides.  .     . 

All  bequests  are  due  at  the  expiration  of  the  year,  in  the  absence  of  any  special 
piofisions  to  the  contrary ;  and  the  doty  to  pay  an  annuity  arises  contempo* 
rsneoos^  with  the  efflux  of  the  period  the  law  has  allowed  for  the  settle- 
moBt  of  the  estate.  * 

The  income  or  interest  of  a  certain  fund  is  not  an  annuity,  but  simply  profits  to  be 
earned,  and  although  directed  to  be  paid  annually,  that  relates  only  to  the 
mode  of  payment,  and  does  not  change  the  character  of  the  bequest  In 
such  aease,  it  does  not  become  the  duty  of  the  executors  to  invest  the  prin« 
cqMl  sum  until  the  end  of  a  year,  and  the  interest  will  not  become  payable 
until  the  end  of  the  second  year. 

Bot  wheo  the  testator  has  provided  that  the  investment  be  made  at  an  earlier 
period,  the  will  must  be  followed.  A  bequest  to  a  legatee,  '*  in  case  she 
ihaO  become  a  widow,"  Alls  due  when  the  specified  contingency  occurs ; 
and  where  the  legatee  became  a  widow  within  the  year,  it  was  AeU^  that 
she  was  entitled  to  interest  on  her  legacy  from  the  commencement  of  her 
widowhood. 

Tkxcs  and  commissions  on  a  trust  fiind  must  be  deducted  from  the  income  duo 
to  the  lile-tenant,  and  are  not  a  charge  on  the  general  estatei 

Where  the  income  of  a  certain  sum  is  given  to  a  party  for  life  or  a  shorter 
period,  commissions  on  the  interest,  and  taxes  on  the  trust  ftmd,  must 
be  deducted  from  the  inoome,  and  are  not  a  charge  on  the  general  estate. 

Vol,  IV.— 9 


180      GASES  IN  THE  SURROGATE'S  COURT. 


BOOTH  VS.  AMMERMIH. 


MOATIMBB  POBTKK,  foT  lAQOUt^ 

I.  The  gift  in  favor  of  Mrs.  Booth  is  an  jumnity.  The  will 
givee  her  ih^  interest  of  $1500  while  she  is  a  widow.  It  doee 
not  direct  $1500  to  be  invested,  and  the  interest  realized  to 
be  paid  her.  The  term  '^  interest  on  the  snm  of  $1500"  is 
merely  a  way  of,  expressing  the  annuity  or  yearly  smn  of 
$105,  which  is  charged  on  the  whole  estate.  This  annuity 
commences  at  the  death  of  her  husband.  {DaytorCs  Surro- 
gate,  2d  ed'n.j  414,  415;  Williams  on  Ei/rs.,  1192-3;  2 
Edw.  Ch.  Rep,,  236.)  The  legatee  is  entitled  to  interest, 
in  such  a  case,  from  the  time  the  term  conmiences.  {Day- 
ton,  429.) 

n.  For  the  above  reasons  there  is  no  pretence  for  charging 
the  annuitant  with  the  annual  taxes  on  $1500.  The  execu- 
tors might  as  well  charge  her  with  commissions,  expenses  of 
investing,  or  losses.  She  must  have  her  clear  $105  a  year, 
and  the  whole  estate  is  chargeable  with  it. 

HL  But  even  if  this  were  one  of  the  cases,  in  which  the 
executors  would  have  a  period  allowed  them  to  make  invest- 
ments, the  last  part  of  the  27th  clause  of  the  will  made  it  the 
duty  of  the  executors  to  pay  the  interest  of  the  $1500,  when 
Mrs.  Booth  is  not  a  widow,  to  certain  charitable  uses,  and 
their  obligation  to  do  this  commenced  at  the  death  of 
the  testator,  in  October,  1854 ;  and  ample  time  was  given 
them  to  do  so  before  the  death  of  Mr.  Booth,  30th  May, 
1855.  Moreover,  the  investments  were  already  made  by 
the  testator. 

IV.  But  the  Surrogate  will  notice,  that  the  bounty  of  the 
testator  is  bestowed  chiefly  upon  strangers  to  his  blood  and 
distant  relatives.  No  kindred  nearer  Aan  a  cousin  is  men- 
tioned,  except  his  sister,  Mrs.  Booth.  Oan  it  be  possible  that 
he  intended  the  small  income  left  to  her,  for  life  only,  should 
be  curtailed  by  a  forced  construction  as  to  the  time  it  ^Quld 
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take  effect,  and  by  deductions  for  ofi/mud  taxes  f  {Drake  vs. 
Price,  1  Sddeny  480 ;  2  Barb.  Ch.  B.,  430.) 

W.  B.  WnrriETOir, /or  Eaoteuion. 

L  The  interest  on  $1600,  bequeathed  to  Mrs.  Booth,  did 
not  accrae  until  after  the  6th  November,  1856,  and  is  not 
payable  until  one  year  from  that  date.  The  investment  could 
not  be  made  until  all  claims  against  the  estate  were  ascer- 
tained and  adjusted,  and  this  was  not  done  xmtil  about  the 
6th  day  of  November,  1866.  The  interest  could  not  accrue 
to  the  executors  till  the  investment  was  made,  and  of  course 
could  not  accrue  to  Mrs.  Booth  until  that  time.  This  was  a 
year  from  the  grant  of  letters  testamentary.  (2  B.  8.  p.  276 ; 
Dayton  on  S/wrr.^  403,  416 ;  2  B  8.,  p.  48.)  This  is  a  bequest 
of  income.  It  is  not  an  annuity.  {Zawrence  vs.  Bmbree^  8 
Brad.  Surr.  B.,  366 ;  Van  Wyck  vs.  Bloodgood,  1  Brad. 
Surr.  Bep.j  154.)  The  will  fixes  no  date  or  time  so  specifically 
as  to  show  the  intention  of  the  testator  to  except  this  from  the 
rule  applicable  to  general  legacies. 

n.'  The  executors  are  entitled  to  -deduct  their  commissions 
from  the  interest  payable  to  Mrs.  Booth.  {Dayton,  p.  494 ; 
Drake  vs.  Price,  1  8elden,  430 ;  Weet&tfidd  vs.   Westerfidd, 

1  Brad.  Swrr.  Bep.,  199 ;  Pinchney  vs.  Pinckney,  1  Brad. 
Surr.  Bep.,  269.) 

ITT-  The  executors  are  also  entitled  to  deduct  the  propor- 
tionate share  of  taxes  frt>m  this  interest.  {Pinckney  vs.  I^/Mh- 
ney,  dtedeupri;  Wme.  on  Ea/rs.,  1398 ;  Hepburn  vs.  Hep- 
turn,  2  Brad.  Surr.  Bep.,  T6 ;  Parkmeon  vs.  Parkineon,  lb., 
p.  79 ;  Lawrence  vs.  Hclden,  3  lb.,  143 ;  StiUweUys,  DowghJby, 

2  lb.,  811.) 

(a.)  It  is  not  unreftsonable  that  the  person  who  enjoys  the 
income,  should  pay  all  incidental  legal  expenses,  connected 
with  the  investment  out  of  which  it  grows.  I>rake  ve.  Price, 
cited  above,  settles  the  question  as  to  commissions.  The 
same  principle  applies  to  taxes.    They  are  included  under 
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the  same  rule  with  expenses  and  conmiiBsions  in  Pinckney 
vs.  Pinckney,  cited  svpra. 

(i.)  It  is  nnreasonable  that  the  residumn  should  pay  taxes 
twice. 


The  Sureogate. — The  testator  gave  to  his  sister,  Louisa 
Booth, ''  the  interest  upon  fifteen  hundred  dollars,  in  case  she 
should  become  a  widow,  during  her  widowhood,  payable  an- 
nually." At  her  death  the  principal  sum  was  given  over  to 
certain  charitable  uses,  and  it  was  provided  that  the  interest 
thereon  for  so  much  of  her  life  as  she  should  not  be  a  widow, 
should  be  applied  to  the  same  uses.  The  will  contained 
numerous  other  bequests  of  the  "interest"  upon  certain 
amounts  to  various  legatees,  "  payable  annually  during  life," 
and  on  their  decease  the  principal  sums  were  given  over  to 
charitable  uses.  The  executors  were  authorized  to  invest  the- 
estate,  in  such  sums  and  upon  such  terms  as  they  might  deem 
necessary  for  "  the  due  execution"  of  the  will.  The  testator 
died  in  October,  1854,  and  Mrs.  Booth  became  a  widow  in 
May,  1855.  I  am  now  asked  to  determine  when  the  legacy 
became  due,  and  from  what  time  it  bears  interest. 

There  must  be  some  special  direction  in  a  will  to  .take  a 
legacy  out  of  the  usual  rule,  that  bequests  are  not  payable 
until  one  year  after  the  testator's  decease,  and  begin  to  earn 
interest  only  from  the  period  when  they  faU  due.  A  distinc- 
tion has  long  been  recognized  in  the  books,  in  favor  of  annu- 
ities, and  it  is  now  well  settled  thlft  the  first  payment  of  an 
annuity  becomes  due  at  the  end  of  the  first  year  trom  the  tes- 
tator's death.  In  M/re  vs.  Golding^  6  Binney^  472,  there  was 
a  bequest  of  "  the  interest  of  £400,"  to  be  paid  the  legatee  "  an- 
nually during  her  natural  life,"  and  the  court  said,  "  there  is  a 
difference  in  a  legacy  of  a  sum  of  money  to  one  for  term  of  life, 
and  a  bequest  of  a  sum  to  be  paid  annually  for  life.  In  the  for- 
mer case,  the  legacy  not  being  payable  till  the  end  of  a  year 
from  the  testator's  death,  carries  no  interest  for  that  year. 
But  in  the  latter,  the  first  payment  of  the  annuity  must  be 
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made  at  the  end  of  the  fint  year,  or  the  intention  of  the  ted> 
tator  is  not  complied  with.  You  mnst  connt  the  time  imme- 
diately from  hifi  death,  or  the  legatee  will  not  receive  the 
annnity  annually  during  his  life."  The  ^ect  of  this  decision 
is  to  place  the  gift  of  the. interest  of  a  certain  sum  annually, 
on  the  same  footing  as  an  annuity.  This  view  might  seem  to 
be  supported  by  the  decision  of  Chancellor  Walworth,  in 
Oraiff  vs.  Oraiffj  3  Barb.  Ch.  H.^  76,  where  the  executors 
were  directed  to  invest  "  a  sum  of  money  sufSicient  to  pro- 
duce in  Ugcdinierest  at  least  five  hundred  dollars  per  annum." 
The  court  treated  this  as  an  annxdty,  and  decided  that  five 
hundred  dollars  should  be  raised  for  the  first  year — but  the 
legatee  was  the  testator's  son,  and  a  lunatic,  and  the  will  ex- 
pressly declared  the  bequest  to  be  for  the  purpose  of  mainte- 
nance and  support.  These  facts  would  I  think  have  justified 
payment  the  first  year,  as  evidently  required  by  tJie  intent  of 
the  will,  independently  of  the  question  whether  the  legacy 
should  have  been  treated  as  an  annuity. 

The  general  doctrine  on  this  subject  was  laid  down  by 
Lord  Eldon,  in  Gibson  yb.  jBoUj  7  Veaey^  96,  who  there  said, 
^^  if  an  annuity  is  given,  the  first  payment  is  paid  at  the  end 
of  the  year  from  the  death ;  but  if  a  legacy  is  given  for  life, 
with  remainder  over,  no  interest  is  due  until  the  end  of  two 
years.'  It  is  only  interest  of  the  legacy,  and  till  the  legacy  is 
payable,  there  is  no  fund  to  produce  interest."  This  is  clear 
enough,  but  it  still  remains  open  to  determine  what  is  an 
annuity,  and  what  a  mere  legacy  for  life.  It  seems  to  have 
been  dojibted,  whether  if  a  sum  of  money  wei:e  directed  to  be 
placed  out,  to  produce  an  annuity,  that  is  to  be  considered 
as  a  legacy  payable  in  a  year,  or  as  an  annuity  payable  from 
the  death.  An  annuity  is  a  stated  sum  per  annum,  payable 
annually  unless  otherwise  directed.  It  is  not  income  or  pro- 
fits, nor  indeterminate  in  amount  varying  according  to  the 
income  or  profits,  though  a  certain  fund  may  be  provided, 
out  of  which  it  is  to  be  payable.  The  reason  why  it  is  paya^ 
ble  at  the  end  of  the  first  year  is  simply  because  the  testator 
has  so  directed.    All  bequests  are  due  at  the  expiration  ot 
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the  year,  in  the  abeence  of  anj  special  proyision  to  the  con- 
trary, and  the  duty  to  pay  the  annnity  ariseB  contemporane- 
ouBly  with  the  effloz  of  the  period  the  law  has  allowed  for  the 
settlement  of  the  estate.    The  income  or  interest  of  a  certain 
fond  is  not  an  annuity,  but  simply  profits  of  certain  property, 
V  to  be  earned,  and  which  may  vary  more  or  less.    If,  however, 
as  in  Oraiff  vs.  Oraigj  there  be  a  clear  direction  to  raise  a 
certain  sum  annually,  that  partakes  of  the  essence  of  an  annn- 
ity, notwithstanding  the  mode  of  raising  it  by  interest  on 
investments  be  prescribed.    And  so,  on  the  other  hand,  if  the 
testator  bequeath  the  interest  of  a  stated  amount,  that  cannot 
be  treated  as*  an  annuity,  but  only  as  a  gift  of  income.    But 
if,  as  in  .^ra  vs.  Oolding^  the  legacy  be  of  "  the  interest 
mmualh/^^  or,  as  in  this  case,  '^  the  interest"  "  payable  annu- 
ally," what  are  we  to  say  ?    Is  it  an  annuity,  or  merely  an 
ordinary  legacy?    It  is  not  a  stated  sum,  but  may  be  more  or 
less,  according  to  the  earnings  of  the  capital.   In  this  respect 
it  does  not  possess  the  characteristic  of  an  annuity,  but  it  is 
merely  interest  or  income.    It  is  payable  annually,  and  in 
this  respect  it  possesses  a  characteristic  common  ^ike  to  an 
annuity  or  to  interest,  and  not  peculiar  to  either.    In  the  pre- 
sent case,  the  testator  gives  ^'  the  interest  upon  fifteen  hun- 
dred dollars."    The  gift  is  of  the  interest — ^and  that  is  the 
entire  substance  of  the  gift ;  the  mode  of  payment  is  ^^  annu- 
ally," and  that  relates  to  the  payment  and  not  to  the  gift. 
The  thing  given  is  the  profits  of  a  certain  portion  of  the 
estate,  to  be  separated  in  money  and  invested.    It  is  given 
as  ^^  interest"  of  a  demonstrated  capital,  and  interest  can- 
not therefore  begin  to  accrue  until  the  capital  has  become 
due.    The  provisions  of  the  will  would  therefore  seem  to  be 
satisfied  by  making  the  investment  at  the  end  of  the  year,  and 
paying  the  interest  annually  to  the  life  tenant.    The  will  ex- 
pressly provides  for  this  investment,  and  on  the  decease  of 
the  legatee,  to  whom  the  interest  is  bequeathed  for  life,  gives 
the  corpus  or  capital  over  to  charitable  uses.    This  bequest 
is  substantially  a  legacy  for  life,  with  remainder  over,  and 
the  legacy  would  not  become  due  so  as  to  draw  interest  till 
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the  end  of  the  jear,  imless  otherwise  specially  directed.  I 
do  not  think  the  direction  to  pay  the  interest  annually  suffi- 
cient to  take  the  case  ont  of  the  general  role.  In  CHbsof^  vs. 
BMf  7  Veeejfj  96,  the  will  provided  for  an  investment,  and 
the  payment  of  th^  ^^  yearly  interest ;"  in  Zoumdea  vs. 
Icwndesj  15  Vesey^  801,  for  an  investment  and  the  payment 
of  ^^  the  dividends,  interest,  or  yearly  income  ;^'  and  in  Uti- 
vm  vs.  Waite^  1  Swaneton^  553,  for  an  investment  and  the 
payment  of  ^^  the  interest  and  proceeds."  In  none  of  these 
cases  was  interest  allowed  nntil  the  end  of  the  second  year. 
In  relation  to  the  bequest  to  Mrs.  Booth,  it  is  to  be  observed, 
however,  that  it  takes  effect "  in  case  she  shall  become  a 
widow."  Where  the  will  provides  a  time  when  the  legacy  is 
to  become  due,  whether  by  naming  a  period,  or  prescribing 
a  condition  or  contingency,  the  legacy  becomes  due  when  the 
prescribed  time  has  arrived,  or  the  contingency  has  occurred, 
although  it  may  be  within  the  year.  Thus,  in  Covenitry  vs. 
WjggiihSy  14  Sirrum.^  30,  legacies  were  given  to  sons  on  attain- 
ing twenty-one  years,  and  to  daughters  on  marriage.  The 
sons  attained  twenty-one,  and  the  daughters  married,  before 
the  testator's  decease;  and  it  was  held  that  the  legacies 
became  due  immediately  on  the  testator's  death,  and  carried 
interest  fiom  that  time.  So,  also,  in  Pickwick  vs.  GUbbea,  1 
Bea/oanj  271,  trustees  were  directed,  as  soon  as  conve- 
nient, after  the  death  of  the  testator's  wife,  to  raise  £10,000, 
for  his  nephew,  and  apply  the  income  towards  maintenance. 
Hie  wife  died  before  the  testator,  and  Lord  Langdale  decided 
that  the  nephew  was  entitled  to  interest  from  the  testator's 
death,  wrhen  the  legacy  by  the  terms  of  the  will  became  due. 
The  gift  to  Mrs.  Booth  became  operative  on  a  certain  contin- 
gency— on  her  becoming  a  widow — and  was  to  be  continued 
during  widowhood.  It  took  effect  within  the  year,  and  on 
the  occurrence  of  the  condition  it  became  the  duty  of  the 
executors  to  make  the  investment,  and  pay  her  the  interest 
annually,  from  that  period.  It  is  a  gift  on  widowhood,  and  like 
a  gift  on  majority  or  marriage,  becomes  due  on  the  event  pre- 
scribed by  Uie  testator,  whether  it  happen  before  or  after  the 
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year.  There  moat  be  a  decree  accordingly^  giving  the  i^pE- 
cant  the  interest  fiom  the  time  she  became  a  widow.  The 
taxes  which  the  executoiB  may  be  compelled  to  pay,  and  also 
the  committdion8  on  the  interest  payable  annually  to  the  lega- 
tee^.mnBt  come  out  of  the  interest,  and.are  not  a  chai^  on 
the  general  estate* '  If  this  had  been  an  annnity,  the  mle 
might  peiliaps  have  been  otherwise,  but  being  merely  the 
gift  of  interest  or  incomcithe  fhnd  mnst  bear  its  own  charges. 


fimSSN  tV.   HlOKB. 

In  the  matter  of  the  Estate  ofEuzA  H.  Rm^Eir,  deceased. 

Ab  ftUeged  aettlement  of  McoauU  between  ezecatory  tmeleee  and «  dece—ed 
eeHm  ^  trait,  hdd  not  to  exonerate  the  trueteee  from  filing  their  accoante, 
•0  as  to  enable  the  lepxeaentatiTe  of  the  eettui  que  tratt  to  examine  whether 
there  had  been  errors  or  defects,  or  the  settlement  had  been  fairly  made :  al- 
though, if  no  onfidmess  be  exhibited,  the  settlement  may  be  eofficieBt  to 
exonerate  the  tmstees  firam  Tonching  the  aeooont. 

e 

B.  F.  Duimxiro, 

A.  L.  RoBiiTBoii,  for  Ooilector. 

A.  CAaj>oxo, 

F.  B.  CuTTme,  far  TnuUm. 


Thb  SitBsoGATBr— This  is  an  application  by  the  special' cot 
lector  of  lihe  estate  of  Eliaa  H.  Bieben  to  compel  the  execn- 
tors  of  the  estate  of  Samnel  Hicks,  deceased,  to  acoonnt  for 
the  income  of  the  share  of  Mrs.  Eieben  nnder  the  will  of 
their  testator.  The  ezecntors  reply  that  the  accounts  were 
settled  between  themselves  and  the  cestui  qm  tmst  on  the 
18th  of  Jannary,  1855,  and  that  the  bidance  then  fonnd  dne 
was  adjusted  by  a  covenant  executed  by  the  executors  char^ 
ing  the  balance  upon  certain  real  estate  owned  by  them.  It 
appears  that  the  account  has  been  running  since  tbe  year 
1837 ;  that  for  a  long  portion  of  that  period  regular  annual 


NEW-YORK,  OCTOBER,  1856.  187 

KIBBXM    VS,  BICK8. 

aooonnts  were  made  out  by  the  executors,  as  if  to  be  rendered 
the  cetiui  que  trust ;  that  several  of  these  accounts,  including 
ft  Bummaiy  statement  of  the  mode  in  which  the  alleged  set- . 
tlement  was  made,  together  with  the  covenant  of  settlement 
itself^  were  foimd,  after  Mrs.  Eieben's  decease,  among  other 
papers  belonging  to  her,  in  a  trunk  deposited  in  bank.  *  I  would 
prefer,  at  this  time,  not  to  pass  upon  the  question  of  the 
sojfficiency  of  the  proof,  to  shbw  a  settlement  between  the 
parties.  I  think,  however,  that  under  the  circumstances  the 
executors  should  go  forther  than  they  have,  and  establish,  so 
&r  as  in  their  power,  that  the  basis  of  the  settlement  accords 
with  their  books  and  accounts.  The  opportunity  should  be 
afforded  the  court  and  the  parties  invoking  its  aid,  to  see 
whether  the  accounts  alleged  to  have  been  adjusted,  have 
been  regularly  kept,  and  whether,  as  compared  with  them, 
the  settlement  appears  to  have  been  just  and  proper.  On 
filmg  such  a  statement,  and  showing  that  it  accords  with  the 
trost  accounts  kept  contemporaneously  with  the  trust  trans- 
actions, it  is  possible  that  the  evidence  in  favor  of  a  settle- 
ment with  the  cestui  que  trust  which  has  been  adduced,  may  be 
considered  as  sufficient  to  exonerate  the  trustees  from  vouch- 
ing the  items  of  the  account  All  that  I  mean  now  to  say 
18,  that  although  an  alleged  settlement  may  possibly  be 
appealed  to,  in  exoneration  of  vouching  the  items  of  an  old 
and  longstanding  account,  it  ought  not  to  avail  against  such 
an  exposition  of  the  accounts  themselves,  as  will  enable  the 
representative  of  the  cestui  que  trust  to  examine  and  search 
for  errora  and  defects.  At  the  present  stage  of  the  case,  I 
think  it  is  the  duty  of  the  trustees  to  file  their  account  from 
the  beginning  of  the  trust,  and  show  how  far  it  accords  with 
their  books.  It  is  possible  that  such  a  statement  may  be 
entirely  satiafEU^tory ;  if  it  be  not,  I  shall  then  determine  upon 
the  effect  of  the  alleged  settlement. 
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TUVDOH  VS.  TUHIBOir. 


TUNIBOK  V8.  TuifOBOK. 

In  the  matter  of  j^raving  the  last  wiU  and  testament  qf 

Geobob  M.  Tdnisok,  deceased. 

Whiei  the  testamentaiy  declandon  and  the  reqaect  to  the  eabicribiiig  witnenaa 
to  itteet  the  instrument,  were  made  bj  meant  of  <ioeationa  pat  bj  the 
ooonael  attendmg  the  execution  of  the  will,  end  the  affinnaHve  reeponee  of 
the  teetator, — Held,  that  the  fonns  preecribed  by  the  ctatute  were  eatia&o- 
torily  complied  with. 

When  there  is  room  for  doubting  the  strength  of  the  testator's  capacity,  and  for 
suspecting  improper  influences  brought  to  bear  on  his  volition,  his  prerioQs 
declarations  as  to  his  testamentary  intentions  may  be  received  in  evidence  ; 
but  they  diminish  in  importance  as  the  grade  of  capacity  increases,  and  have 
no  value  whatever  where  the  mind  is  sound  and  vigorous. 

If  the  testator's  bequests  exceed  the  amount  of  his  estate,  such  a  foct  might  aid 
in  determining  a  ease  of  doubtfoi  capacity,  but  of  itself  it  is  not  suflident 
to  impeach  the  testator's  soundness  of  mind. 

There  is  nothing  unlawful  in  suggestion,  provided  it  be  not  carried  to  the  degree 
of  importunity,  and  the  testator  be  in  the  full  possession  of  his  ftculties. 

A  will  contested  on  the  ground  of  undue  influence,  admitted  to  probate. 


Oharlks  Edwabm,  for  JSxec%Uor. 

L  The  whole  qnestion  is  upon  the  instrament  now  pro- 
ponndecL    No  other  will  is  set  np. 

n.  The  onlj  legitimate  testimony  is  that  which  can  be 
made  to  bear  upon  this  will ;  and  mnch,  that  can  hare  no 
snch  weight,  has  been  allowed  to  come  in.  {Bunyard  vs. 
MeEWoy^  21  Ala.^  311 ;  Jadcson  vs.  Kniffen^  2  «/.  R.^  31). 

in.  The  charge  of  nndne  influence  has  not  be^n  made  out 
at  all. 

An  influence  to  vitiate  must  amount  to  force  and  coercion, 
destroying  free  agency, — ^a  deprivation  of  the  free  exercise 
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of  a  testator's  own  will,  tantamount  to  force  and  fraud.  In 
fiact  the  deceased's  own  mind  must  not  hare  willed  the  be- 
quests. ( Williams  vs.  Gtmde,  1  Biaggy  681 ;  Bird  vs.  Bird, 
23.jl42;  JP%oydy%.Flayd,ZStrdbhcMrt,4A\  PcUa y%. House, 
6  Georgia  R.,  824). 

There  is  no  proof  that  he  was  coerced,  by  dissuasion  or 
argument,  from  disposing ;  and  if*  he  were,  this  would  not  * 
amount  to  undue  influence.  {CHIhert  vs.  GUbert,  22  Ala.,  529). 
Nor  would  suggestions  of  the  widow  (even  if  proved)  be  suf- 
ficient to  impeach  this  wilL  {Oreely  vs.  Ostrander,  8  Bradf., 
107 ;  Bird  vs.  Bi/rd,  stiprd). 

Undue  influence  is  not  to  be  inferred,  especially  through 
kindly  acts  or  favorable  bequests.  (  Weir  vs.  FUegerald,  2 
Bra^f'^i  67).  Disputes  and  unhappiness  between  man  and 
wife  are  antagonistical  to  the  idea  of  undue  influence  by  the 
woman  on  the  man,  especially  when  none  of  the  bickerings 
have  any  relation  to  any  wiU. 

The  fact  that  the  wife's  relations  are  remembered,  ahnost 
to  the  same  extent  as  the  husband's,  cannot  possibly  cany 
with  it  any  legal  notion  of  vmdue  influence,  especially  when 
the  testimony  shadows  forth  the  fact  that  the  deceased  had  a 
desire  to  treat  them  about  equally,  and  which  he  has  done. 

1.  The  m&e  fact  that  the  mind  of  a  testator  had  been  in- 
fluenced by  the  arguments  or  persuasions  of  the  person  to 
be  principally  benefited  by  the  will,  however  indecorous, 
indelicate  or  improper  they  may  be,  will  not,  ordinarily,  in 
the  absence  of  fraud,  vitiate  a  will.  {Newhouse  vs.  Ood/uoin, 
17  Barb.,  236). 

2.  The  constraint  which  will  avoid  a  will  must  be  a  pre- 
sent one,  operative  on  the  mind  of  the  testator  in  the  very 
act  af  making  the  testament  Threats  and  violence,  or  any 
undne  influence  being  past  and  gone,  and  in  no  way  shown 
to  be  connected  with  the  testamentary  act,  are  not  evidence 
to  impeach  a  wiU.  {McMah<yn  vs.  Rya/n,  20  Perm.,  [8  Harris^ 
829). 

8.  A  will  made  by  a  wife  in  favor  of  a  husband,  cannot  be 
impeached  on  the  ground  of  general  bad  treatment.    (/&.) 
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IV.  Th^  idea  of  incompetency  onlj  shows  to  what  a  small 
plank  the  contestant  is  driyen. 

Former  notions  about  a  testamentary  act,  never  carried 
out,  have  no  force  here.  If  or  is  there  anything  la  a  belief 
that,  had  the  deceased  made  his  will  away  from  a  sick  bed, 
li  wonld  have  added  to  or  altered  or  made  it  variant  from 
the  instmment  propounded.  This  presumption  or  specu- 
lative belief  can  have  no  force  against  a  solemnly  executed 
instrument  canying  all  legal  appliances  and  made  by  a  man 
of.  mature  mind,  who  dictated  all  the  bequests. 

Eyerything  showed  competency  of  mind:  he  desired  to 
make  Us  wiU ;  he  gave  .frill  instructions ;  they  were  put  in 
shape  and  read  to  him ;  he  understood  them  all ;  and  then 
suggested  an  idea  that  he  might  like  to  make  a  variance  in  a 
part,  but  on  its  being  explained  to  him  he  waived  it,  and  did 
not  require  any  alteration,  and  after  all  this  signed  every 
sheet,  writing  his  name  in  ftiU,  and  duly  perfecting  it  by 
admission  and  declaration,  and  seeing  all  the  witnesses  sign. 
And  so  well  able  was  he  to  sign,  that  he  cheerfully  remarked 
about  the  roughness  of  the  signature,  adding  he  believed 
nevertheless  that  it  would  answer  for  the  dgnature  of  Gleorge 
M.  Tunison. 

The  competency  remained  up  to  a  time  beyonVi  the  execu- 
tion, and  puts  the  broad  seal  of  knowledge  and  free  agency 
upon  the  whole,  through  the  testimony  of  Hr.  Denham.  The 
great  objection  to  the  will  appears  to  be  in  the  fact  that  the 
twenty  houses  are  devised  to  the  wife,  and  that  this  the  tes- 
tator could  not  have  intended.  Mr.  Denham  says,  "  He  said 
he  wanted  to  tell  me  what  he  had  done,  said,  ^  I  have  made 
my  will,'  and  added  that  the  houses  in  Twenty-second  Street 
all  went  to  his  wife,  and  he  wished  me  to  continue  the  charge 
of  them,  to  collect  the  rents  of  all,  and  pay  them  to  his  wife, 
and  see  that  the  houses  were  well  taken  care  of.  ^The  other 
houses,'  said  he,  ^  go  to  different  ones,  and  I  don't  know  whe- 
ther you  will  have  anything  to  do  with  them.'  And  that  the 
book  concern  down  town,  of  Tuuison  and  Reevoj  was  to  re- 
main as  it  was  for  the  term  of  the  lease,  and  that  also  went 
to  his  wife." 
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1.  A  will  duly  and  Bolemnly  made  by  a  man  of  Bonnd 
mind  and  memory  cannot  be  defeated  by  proof  that  his  in« 
tentions  were  different  at  a  preyions  tiiiie.  {Morris  vs.  Shep- 
pardj  20  J^enn.^  [8  Harris^  476). 

8.  The  mere  omission  of  a  testator  to  make  any  provision 
for  a  child  (and  snrely  not  then  of  a  father),  is  not  of  itself  a 
gronnd  for  impeaching  his  testamentary  capacity.  {SS/rh- 
wood  VB.  Oordofhy  7  JSichardson^s  R.^  474). 

Y.  73ie  evidence  against  the  widow  should  be  taken  with 
some  donbt. 

13ie  servant  girl  produced  against  ns,  shows  that  Mr.  and 
Mrs.  Tnnison  loved  one  another ;  and  she  does  not  prove  any 
imdae  con^oL 

One  of  the  brothers  allowed  his  own  child  to  be  brought 
up  by  the  widow.  He  himself,  since  giving  testimony,  has 
eaten  of  her  bread  and  slept  at  her  house.  And  it  cannot 
be  denied  that  the  father  has  also  gone  to  the  same  church 
and  sat  in  the  same  pew  with  the  widow,  and  visited  the  grave 
of  the  deceased  wath  her  since  the  opposition  made  to  this 
will ;  while  the  testimony  of  Mr.  Eeeve,  Mr.  Denham,  Mr.  and 
Mrs.  Sutherland,  and  Mr.  Moore,  destroys  all  the  counter- 
testimony.  And  the  widow  feels,  as  does  her  advocate,  that 
the  s^ongest  proof  of  love  and  the  dearest  and  most  valued 
l^facy  that  she  received  from  her  husband  was  embraced  in 
this  incident  and  these  words :  ^^  About  a  quarter  of  an  hour 
or  twenty  minutes  before  he  died,  he  called  bis  wife  to  him 
and  said  he  wanted  to  kiss  her :  he  put  his  hands  around  her 
neck,  drew  her  face  down  to  his  and  kissed  her,  and  said, 
'  TkU  is  from  my  heaa*ty  amd  ifs  the  lasV  " 

VL  All  the  formalities  of  the  law  were  complied  with — 
the  subscribing  witnesses  were  unimpeached  and  unimpeach- 
able. One  of  them  has  not  been  attempted  to  be  cross- 
examined  (the  professional  man  who  drew  the  will),  and, 
therefore,  his  deposition  remains  intact. 

The  cros^-ezamination  of  the  other  two  (minister  and  pliy- 
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sician)  confirms  the  fact  of  due  ezecntion  in  all  its  legal  for- 
malities. 

1.  When  a  will  is  signed,  with  the  proper  solenmities,  and 
in  the  usnal  manner,  the  testator  declaring  that  he  published 
the  same  as  his  last  will  and  testament,  the  presumption  is 
that  he  knew  the  contents.  {In  re  McmoMB  WiU^  4 
ffalst,  211). 

2.  K  a  will  be  read  over  to  the  testator,  and  he  approves 
it  nnderstandinglj,  by  executing  it,  previous  verbal  instruo* 
tions  to  the  draftsman  are  thereby  superseded.  (  WhMoek  vs. 
WardlaWj  7  Hicharchon^  S.  CI,  453). 

VJl.  The  uncharitable  opposition  here  made  should  subject 
the  party  interposing  it  to  costs ;  at  any  rate,  he  should  not  be 
allowed  any  costs  or  fees  out  of  the  fund.  {Bird  vs.  JBirdy 
stiprd.) 

A.  V.  W.  Vaw  Vbobtin, 

B.  S.  Kz8iAif,/0r  Oonlestant, 

I.  The  instrument  propounded  for  probate  was  not  execu- 
ted in  accordance  with  the  statute. 

1.  The  testator  did  not  declare  it  to  be  his  last  will  and 
testament 

2.  Hie  testator  did  not  request  the  witnesses  to  sign.    (2 

22.  8.,  p.  63, 124,  §  33 ;  L&una  v.  Lewis,  1  JTcm.,  223, 4,  6, 7; 

jEb  pwrte  Beers,  2  Brad.j  168,  4 ;  WUaon  v.  EeUerick,  icL 

427 ;  Burritt  v.  SiUiman^  16  Barb.,  210,  11 ;  Seymour  v. 

Vm  Wydk,  2Sdd.y  120.) 

n.  The  testator  was  not  in  aU  respects  oampetent  to  make 
a  will — especially  a  will  of  such  great  length,  ai^d  multi- 
farious details — ^he  was  so  deficient  in  memory  as  to  be  una- 
ble to  recollect  his  own  father  and  sister,  brotiiers  and  other 
blood  connections,  or  the  amount  of  his  personal  property,  or 
his  debts.  (1  Jarmcm  on  Wills,  pp.  60,  61 ;  Vtm  Alst  v. 
Hunter,  6  J.  C.  R.,  160 ;  Movmtain  v.  Ben/net,  1  Ckx»,  CK 
a,  858  ;  2  R.  8.,  67, 118,  §  1 ;  jp.  68, 120,  §  10 ;  p.  60,  121, 
§  18 ;   Clanrke  v.  Fisher,  1  Paige,  171 ;  Clarke  v.  Scnoyer^  3 
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Bar^.  C,  411 ;  .SI  a,  2  O^m^.,  498 ;  WiUiama  (m  Etfrs^p. 
40, 41,  Zd.  Am.  M.) 

nL  The  testator  was  under  restraint ;  there  was  an  nndne 
jnflaence  exercised  over  him  by  his  wife.  (2  R.  6%  p.  58, 
$10;  Burger  v.  JS2B,  1  Brad.^  360, 4 ;  Movory  v.  SiOmr^  2  irf., 
133, 147, 149,  151,  152 ;  Vredwnd  v.  McCldUmd,  1  Brad., 
393 ;  8  u?.,  507;  OlarJcs  y.  i^wA^r,  1  Paige,  171 ;  CWfe  v. 
Sauryer,  2  ^oti.  (7A.,  411 ;  S.  C,  2  O^ttw.,  498. 

FacU  and  cir«?um«tonce«  are  the  prvma/ry  evidence  on 
which  to  relj,  and  not  opinions  of  witnesses.  {Browne  y.  JtfbJ- 
Uston^  3  TFAar^w,  137 ;  1  Jarman  an  WiUs^p.  79,  80). 

The  mind  may  be  tnmed  by  moral  eaid  physical  coercion. 
{Thompson  v.  Farr,  1  Spear's  R.,  108, 110,  111). 

If  he  did  the  act  merely^br  saJce  of  pea/ie  it  is  tantamount 
\o  force  and  fear.  {WiUiams  y.  Ooude,  1  Hogg.  Ecc.  R.j 
581/  Constable  y.  TufneUj  24  id.y  485). 

If  he  was  too  weak  to  resist  importunity,  it  destroyed  his 
free  agency.    {Kinleside  y.  Harrison,  2  Phill.,  551,  2). 

So,  if  ha/rassed  into  submission  by  continued  and  excessive 
importuning.  {Martin  y.  Teague,  2  Speqr^s  -ff .,  268  ;  O^J^eiU 
ads.  Farr,  1  Richardson,  84). 

The  testator  shonld  enjoy  full  liberty  and  freedom,  and  pos- 
sess the  power  to  withstand  aU  contradictions  and  control.  {Da- 
vis  y.  Calvert,  5  &iU.  i&  John.,  302,  303;  /&/ia22  y.  SmaU,  4 
Crceni.,  223). 

A  dominion  sufficient  to  preyent  the  exercise  of  a  discre- 
tion will  ayoid  it.    {Mountain  y.  Bennett,  1  Cox,  355). 

P^^oasion  on  death-bed  may  amount  to  force.  (1  Ja/muMi 
on  W%U8,p.  39,  40, 2d  Am.  Ed. ;  1  WiUiams  on  Bm\,p.  40). 

Where  the  will  is  written,  or  procured  to  he  written  by  a  per- 
son benefited  by  it,  the  court  will  make  stricter  scrutiny  and 
require  stricter  proof  of  yolition  and  capacity.  (1  Jarman 
m  Ftai,jp.  40,41.) 

As  to  the  admissibility  and  competency  of  testimony. 
(TTtfednnan  y.  WhiAney,  1  Kem.,  157;  Moore  y.  Moore,  2 
Brad.,  261.) 
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lY.  The  probate  should  be  denied. 


Thb  Subbogate. — ^The  testator,  by  his  will,  executed  the 
24th  day  of  July,  1856,  the  day  of  his  death,  gave  to  his 
wife  the  dwelling  house  No.  179  West  Sixteenth  Street, 
where  he  resided  at  the  time  of  his  death,  with  the  house- 
hold furniture,  twenty  lots  and  houses  on  Twenty-second 
Street,  between  the  Seventh  and  Eighth  Avenues — and  also 
the  general  residue  of  his  estate,  after  the  following  devises 
and  bequests,  viz.  to  Mrs.  Eleanor  Grotecloss,  house  and  lot  ISo, 
127  Sixteenth  Street ;  James  Hodge,  house  and  lot,  No.  125 
Sixteenth  Street ;  Edward  Orotecloss,  lot  of  land  in  Mar^ 
ket  Street,  Newark,  New  Jersey;  John  Grotecloss,  lot 
at  Somerville,  New  Jersey  ;  James  Hodge,  leasehold  lota 
in  Fourteenth  street,  stock  in  trade  and  implements;  of 
the  Bailey  Manufacturing  Company  sto(;k,  $1000  to  John 
Grotecloss,  $1000  to  Edward  Grotecloss,  $1000  to  the  execu- 
tor George  G.  Smith,  $1000  to  William  Grotecloss,  $2000 
to  George  M.  Tunison,  $1000  to  Harriet  Grotecloss,  $1000  to 
Mary  A.  l)i8S08way,  $5000  to  Tunis  Tunison,  $2000  to  Ka- 
chel  Ann  Hodge ;  of  the  Mohawk  Eiver  Mills'  stock,  $1000 
to  John  C.  Tunison,  $1500  to  Cornelius  Henry,  Jacob  and 
Isaac  Tunison,  and  $2500  to  the  Twenty-third  Street  Presby- 
terian Church ;  $500  to  John  W.  ConsaU ;  $800  to  Mary  K 
Smith;  $800  to  Elizabeth  Smith;  $500  to  Eobert  G. 
Smith ;  $500  to  Perry  Anderson ;  $200  to  Maiy  Watson ; 
$100  to  Mary,  Agnes  and  Elizabeth  Watson,  each ;  $1000  to 
George  G.  Smith;  $2500  to  Peter  V.  W.  Bishop;  $1000  to 
James  Pringle ;  $500  to  Louisa  Tunison. 

The  first  objection  made  to  the  probate,  relates  to  tlie 
formal  execution  of  the  will,  winch,  it  is  insisted,  was  defect- 
ive for  want  of  a  sufficient  testamentary  declaration,  and  a 
request  to  the  subscribing  witnesses  to  attest  the  instrument. 
The  will  was  dictated  by  the  testator  and  was  read  over  to  him 
before  execution,  in  the  presence  of  all  the  witnesses.  The 
Itev.  Mr.  Clark  testifies  that  Mr.  Edwards,  the  counsel  who 
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drew  the  will,  asked  the  decedent,  "  Do  you  aeknofwledgie 
tluB  to  be  yonr  last  will  and  testament,  and  wish  ns  to  sign 
as  witneeaes!"  and  that  the  decedent  responded  affirmatiyelj. 
Dr.  Watts,  the  attending  physician,  testifies  to  the  same 
effect  I  think  these  forms  entirely  sufficient  to  satisfy  tihke 
reqniaitions  of  the  statute.  The  instmment  was  read  aloud 
in  the  presence  of  all  the  parties,  the  testator  was  asked  ff  be 
declared  it  to  be  his  will,  and  wished  the  persons  indicated  to 
be  the  subscribing  witnesses,  and  he  said,  yes.  He  Signed 
the  instrument  on  the  margin  of  every  page,  and  the  wit- 
nesses attested  it  in  his  presence.  Nothing  more  could  be 
required.  There  was  a  testamentary  declaration  which  ho 
made  his  own  by  an  affirmative  response,  and  he  adopted  in 
the  same  manner  the  request  to  the  subscribing  witnesses. 
It  is  not  technically  necessary  that  the  testator,  in  the  per- 
formance of  testamentary  ceremonies,  shonld  of  himself,  and 
without  the  aid  or  intervention  of  others,  comply  with  the 
requisitions  of  the  statute — but  the  transaction  may  be  per- 
formed by  interrogations  put  by  others,  and  a  satisfactory 
reply  given  by  him.  I  have  no  doubt  whatever  on  this 
point,  and  must  therefore  ovemfle  the  formal  objections  taken 
to  the  mode  of  executing  the  will. 

It  is  urged,  however,  that  the  instrument  is  invalid  by 
reason  of  undue  influence  exercised  by  Mrs.  Tunison  over 
her  husband,  the  testator.  There  is  no  pretence  of  fraud  or 
circumvention,  but  merely  an  allegation  of  improper  influ^ 
euce.  The  existence  of  an  influence  sufficient  to  accomplish 
such  a  purpose  is  sought  to  be  established  by  particular  in- 
stances of  its  exercise,  when  the  decedent  was  in  a  state  of 
perfect  he^th.  In  this  respect  the  effort  entirely  flailed, — ^that 
Is,  in  showing  that  the  decedent  at  any  time  succumbed,  in 
his  usual  avocations  or  ordjuary  business  affairs,  to*  a  supe- 
rior mental  influence.  On  the  contraiy,  I  think  that  on  the 
particular  occasions  which  have  been  made  the  subject  of 
criticism,  he  acted  independently  and  according  to  his  own 
views.    Hius,  for  example,  Mrs.  Tnnison's  refusal  to  sign  the 

deed  of  the  Brooklyn  property  was  eventually  relinquished, 
Vou  IV.— 10 
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and  her  opposition  to  the  partnenhip  her  husband  propceed 
to  fonn  with  his  nephew,  was  unavailing  to  prerent  its  oon- 
summation.  These  drcnmstances  maj  bear  on  the  question 
of  interference  in  his  business  affairs,  bnt  thej  certainly  do 
not  establish  a  power  on  her  part  to  direct  or  control  her 
husband's  actions.  In  this  connection  I  maj  allude  to  the 
wish  expressed  bj  Mr.  Tnnison  the  night  before  he  died,  to 
his  nephew  James  Hodge,  that  he  would  keep  by  him  and 
have  ink  and  paper  ready  for  a  will,  and  ^*  say  nothing  about 
this  to  any  one."  From  this  the  counsel  inferred  a  desire  to 
keep  secret  from  his  wif^  his  proposed  dispositions,  or  to 
escape  her  presence,  but  it  may  just  as  easily  be  referred  to 
disinclination  to  alarm  her  as  to  his  condition.  It  shows, 
however,  that  of  his  own  spontaneous  motion  he  intended  to 
make  a  will. 

Evidence  was  offered  on  the  trial  for  the  purpose  of  indi- 
cating ihe  improbability,  that  the  decedent  made  the  testa- 
mentary  provisions  in  the  will  in  favor  of  his  wife,  of  his  own 
free  and  unbiased  volition.  The  family  differences  exposed 
with  this  object  by  no  means  sustain  tlds  position.  In  draw- 
ing aside  the  veil  which  covers  the  privacy  of  domestic  life, 
infirmities  ot  temper  and  household  difficulties,  though  con- 
doned from  time  to  time,  still  when  collected  together  and  sifted 
out  of  the  experience  and  intercourse  of  years,  may  appear 
in  the  aggregate  somewhat  formidable.  The  rough  places 
are  always  salient  and  observable — ^tiie  smooth  attract  little 
attention.  Sudden  betrayals  of  temper  may  be  markedf 
while  the  ordinary  course  of  good  feeling  passes  comparatively 
unnoticed,  and  affection  modestly  shrinks  fix)m  being  demonr 
strative  when  observed.  These  parties  had  been  married 
twenty  years,  they  were  without  children  to  inherit  theix 
property,  and  their  respective  relations  might  form  expecta 
tions  of  future  benefaptions.  The  evidence  on  the  subject 
of  tiie  alleged  differences  hits  been  mainly  drawn  from  the 
relatives  on  the  husband's  side,  who  have  been  disappointed 
in  realizing  the  extent  of  their  expectatioiis.  lliere  was  no 
complaint  by  Hr.  TuiusoQ  Qji  any  point  affecting  in  the 
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dig^test  degree  the  character  of  hk  wife ;  and  there  is  no 
proof  that  the  difficulties  claimed  to  have  existed,  were  ever 
reyealed  beyond  the  sphere  of  the  family  circle.  I  think  their 
importance  has  been  over-estimated — ^they  certainly  never 
eame  to  any  head, — and  in  view  of  the  evidence  of  witnesses 
who  testified  that  the  parties'  lived  together  happily,  of  the 
doeedenf  s  character  and  disposition,  his  letters  to  his  wife, 
which  have  been  prodnced  before  me,  and  the  last  tokens  of 
bis  affection  for  her  with  his  departing  breath  on  his  death- 
bed, I  cannot  bnt  conclnde,  ^t  whatever  disagreements 
there  may  have  occasionally  been,  they  do  not  appear  to 
have  been  sufficiently  grave,  in  Xnoments  of  calmness  and 
reflection,  to  have  influenced  permanently  his  feelings,  or  to 
have  affected  disadvantageonsly  his  testamentary  intentions. 
Yariona  statements  have  been  given  of  his  declarations, 
from  time  to  time,  in  relation  to  the  disposition  of  his  pro- 
perty by  wilL  8nch  declarations  are  undoubtedly  receivable, 
where  ^ere  is  room  for  doubting  the  strength  of  the  testa- 
tor's capadty,  and  for  suspecting  improper  influences  brought 
to  bear  on  his  volition,  but  they  diminish  in  importance  as 
the  grade  of  capacity  increases,  and  have  no  value  whatever 
where  the  mind  is  sound  and  vigorous.  It  is  not  unconmion 
for  persons  of  a  generous  disposition,  without  children,  and 
with  relatives  not  affluent,  to  talk  freely  in  regard  to  testa- 
mentary intentions.  Withal,  a  fortune  rapidly  acquired, 
ten^  under  such  circumstances,  to  promote  this  dass  of 
declarations.  Such  general  and  loose  statements,  however 
Bueerely  made  at  the  time,  show  no  settled  scheme  or  plan, 
sad  cannot  impeach  a  will  celebrated  with  the  requisite  legal 
solemnities,  by  a  testator  of  undoubted  capacity.  In  all  the 
evidence  given  on  this  point,  it  does  not  appear  that  the 
decedent  at  any  time  proposed  to  cut  off  his  wife  merely 
with  her  right  of  dower  in  his  estate,  while  on  one  occasion 
be  seems  to  have  contemplated  giving  her  $50,000,  a  sum 
not  hr  from  the  value  of  the  devises  to  her  contained  in  the 
will,  after  deducting  the  heavy  incumbrances  upon  the  pro- 
perty.   But  still  in  imy  event,  whatever  may  have  been 


lift  0ASS8  IN  THE  SUB&OGATE'S  COURT. 

TUimOH  V8,  TDmsoii. 

previoaa  design  and  plansi  and  e^en  had  there  been  dear 
and  specific  evidence  of  intentions  in  regard  to  his  wife, 
far  more  nnfiavorable  than  have  been  sng^ted^-^or,  to  pot 
the  case  still  stronger,  had  these  declarations  been  incor^ 
porated '  in  a  previons  will  duly  ezecnted — snch  a  state  oi 
fiMSts  would  not  have  M^ghed  against  the  validity  of  the  last 
will,  nnless  there  were  some  other  and  independent  gronnd  for 
impeaching  that  instrument « 

^e  case  then  is  narrowed  down  to  the  consideration  of 
the  events  connected  with  the  factum  of  the  will,  and  the 
state  of  the  testator'e  mind  at  the  time  of  the  execution.  It 
is  insisted  that  the  bequtets  contained  iu  the  will  exceed 
somewhat  the  amount  of  the  decedent's  perscoial  estate,  after 
the  payment  of  his  debts.  This  often  happens,  and  though 
such  a  fact  might  be  adminicular  proof  to  help  in  determin- 
ing a  case  of  doubtful  capacity,  yet,  standing  alone  by  itself, 
it  is  not  sufScient  to  impeach  the  soundness  of  the  mind  or 
niemory.  The  decedent  was  engaged  in  active  business :  it 
does  not  appear  that  at  the  time  of  dictating  the  will  he 
summed  up  either  his  debts,  or  the  legacies,  or  the  amoimt 
of  his  personal  property.  In  the  absence  of  such  a  com* 
pamtive  statement,  the  mistake,  if  it  be  one,  might  readily 
have  bccurred  without  faulting  his  capacity.  But  let  us  see 
what  positive  indications  there  were  of  an  irrational  or  weak* 
ened  mind.  ^ 

TSgw  it  is  especially  observable  that  the  disease  of  which 
the  decedent  then  lay  ill  was  not  of  such  a  character  as  to 
affect  the  functions  of  the  brain.  There  was  no  sign  of 
cerebral  or  mental  disturbance.  His  mind  was  clear  and  in- 
telligent. «  The  course  of  the  malady  was  sudden  and  quick, 
and  his  strength  of  body  was  great  even  shortiy  before  de- 
cease. There  can  be  no  doubt  on  these  pointa.  Three  pro* 
fessional  gentiemen  of  high  intelligence  and  respectability 
were  present  at  {he  transaction — a  clergyman,  a  physician, 
and  a  lawyer.  Numerous  persons  were  around  the  decedent 
before  and  after  the  occurrence.  A  large  circle  of  friends 
was  collected  about  his  dying  bed.    Not  a  single  person, 
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hovever,  is  to  be  foond  to  whiBper  tf  dcmbt'  $0' to  hk^oompe- 
tencj  to  the  last.  He  dictates  tihe  several  proirisiond  of  ibe 
win,  makes  nmneroiis  bequests  amotig  his  wifeVi  illations 
and.  his  own,  and  is  not  forgetfbl  of  dependents  or  bt  Mends. 
In  this  last  act  of  his  generosity,  he  desures  not  to  overlook 
inj  one,  and  asks  for  suggestions  of  naknee  which  in  the 
snxieties  of  the  moment  may  escape  him.  And  here  we 
approach  the  point  where  direct  interference  on  the  part  of 
his  wife  is  alleged.  The  proofs  show  that  as  vanons  prtm* 
rions  directing  gifts  to  some  of  the  nmnerotia  legatees  were 
dictated  by  the  testator,  Mrs.  Tonison  made  exclamattons, 
intemptions  and  comments,  the  particular  character  of 
which  is  not  clearly  exhibited,  but  which  it  seems  were  in 
the  nature  of  objection  or  remonstrance'.  In' one  case  the 
words  she  used  were  ^^  Give  it  to  me,  and  I  will  ^ve  it  to 
ihem,'' — ^this  was  a  disconnected  sentence,  overheard  by  la 
person  in  the  adjoining  room,  and  it  is  imposdble  to  say  to 
what  part  of  the  testator's  property,  or  to  what  proposed  be- 
quest it  applied,  or  what  was  the  effect  of  the  request.  The 
first  remark  I  would  make  upon  these  drcxmistances  is  in 
favor  of  the  liberty  of  suggestion — ^where  it  is  not  carried  to 
tibe  degree  of  importunity,  and  provided  the  testator  be  in 
the  full  possession  of  his  faculties.  There  is  nothing  tmlaw- 
fiol  in  mere  suggestion,  when*  it  offers  ideas  to  a  soiind  mind, 
for  reception  or  rejection,  according  to  its  free  volition*. 
Again,  I  cannot  but  notice  the  entire  absence  of  any  indicfk 
ticms  that  in  a  single  instance  any  bequest  mentioned  or  pro- 
posed by  the  decedent,  was  modified  or  abandoned  in  conse: 
qnence  of  Hrs.  Tonison's  objections.  It  is  manifest,  there- 
fore, that  the  wishes  of  the  decedent,  ito  far  ad  expressed^ 
were  not  disturbed  or  resirained  fiom  their  full  gratification 
by  anything  that  emanated  from  his  wife«  Whatever  he 
dictated  took  effect  without  regard  to  any  objection  that 
nuiy  have  fidlen  from  her.  But  it  is  especially  worthy  of 
no^ce,  that  in  the  point  of  most  interest  to  the  wife,  tha;t  in 
which  she  was  personally  concerned,  this  provision  for  her- 
self, she  does  not  appear  to  have  interfered  by  the  expretoioB 
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of  a  wish,  thonght  or  snggeetion  of  any  kind.    There  is  no- 
thing to  convey  a  doubt  that  this  portion  of  the  will  was 
other  than  the  spontaneons  oflbpring  of  his  mind  and  his 
heart    It  is  tme  that  when  the  will  was  engrossed  and  read 
to  him,  he  stated  that  he  wished  the  devise  to  his  wife  modi- 
fied, 80  as  to  give  her  only  a  life^estate  in  the  property,  with 
remainder  in  fee  after  her  decease  to  his  relatives  and  her 
relatives.    On  learning  from  the  connlel  who  had  drawn  the 
instrument,  that  such  a  change  would  lead  to  essential  modi- 
fications in  the  form  of  the  will,  he  abandoned  the  idea,  and 
executed  the  will  as  it  stood.    Even  here,  at  this  critical 
point,  where  there  was  temptation  to  selfishness,  if  It  existed, 
to  interfere  in  its  own  behalf,  no  objection  seems  to  have 
escaped  her  lips.    The  dying  man  was  left  unbiased  to  deter- 
mine of  his  own  choice  the  extent  of  his  dispositions  in  fiEivor 
of  his  wif^  and  he  did  determine— ^^  well,  let  it  go,"  was  his 
expression ;  he  was  ^^  satisfied  with  the  will  as  it  stood."    In 
this  she  acquiesced;  she  said  she  was  satisfied,  and  so  it 
stood,  and  was  executed.    Two  hours  after  this  was  accom- 
plished, he  sent  for  his  agent,  Mr.  Denham,  bade  him  fare- 
well, and  when  the  latter  had  retired  into  an  adjoining  room, 
*  recalled  him,  stated  with  clearness  the  provisions  in  favor  of 
his  wife,  and  requested  him  to  continue  his  agency  and 
charge  of  the  property  devised  to  her.     He  told  James 
Hodge,  one  of  the  devisees,  what  gift  he  had  made  to  him, 
and  gave  him  his  parting  advice.    When  Mr.  Moore  called 
to  see  him,  he  rose  in  the  bed  with  his  own  strength  and 
grasped  him  by  the  hand.    He  conversed  rationally  of  his 
approaching  dissolution  and  his  religious  hopes,  and  a  few 
minutes  before  his  departure  bade  his  wife  fiEurewell  in  a  man* 
ner  most  touching  and  tender ;  and  then  he  died. 

So  far  as  consistent  with  a  death-bed  will,  this  instrument 
was  made  with  care  and  deliberation.  It  bears  the  impress 
of  a  generous  disposition,  mindful  in  a  large  degree  of  the 
claims  of  relatives  and  friends ;  and  though  all  expectants 
have  not  been  gratified,  it  does  not  appear  that  any  were  ex- 
cluded whom  he  desired  to  remember.    He  enforced  the 
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deyise  to  his  wife  shortly  before  his  death,  by  the  instmcticmB 
giyen  to  his  agent,  and  he  died  with  every  mark  of  affection 
for  her.  His  mind  was  sonnd,  without  a  trace  of  weakness 
or  abenration,  and  thongh,  perhaps,  imder  other  circnm- 
ttaneesi  and  with  more  time  for  reflection,  he  might  have 
made  different  dispositions,  yet  there  can  be  no  doubt  that 
this  was  his  last  will — his  last  wish — and  as  such  receiyed  his 
solemn  ratification.  There  was  no  superior  force  or  influence 
exerted  over  his  mind  by  any  palpable  act:  his  faculties 
were  unimpaired  by  disease,  and  in  all  their  yigor :  and  to 
attempt  to  disturb  tiiis  disposition,  for  such  slight  and  insuffi- 
cie&t  reasons  as  have  been  urged  against  the  probate,  would 
be  entirely  unjustifiable.  I  must  therefore  pronounce  sen- 
teace  in  fkYor  of  the  will. 


Ez  PiJBXB  MoOoxs. 
In  ike  matter  qfthe  Estate  qfSoHs  HoOqxb,  deceased. 

Imu  tcftetor  giw  his  wifb  an  ammity  of  tin  hundred  doOan  per  aimniiii  to  bo 
pud  Miiii-aiiiHMlIy,  oat  of  Us  estate,  and  directed  his  ezecnton  to  retain  la 
timr  hands  and  keep  Intested  a  earn  solBdent  to  pay  the  annnity.  HeUt 
that  the  annnitj  was  a  charge  on  tlie  estate,  and  the  execotors  were  bound  to 
invest  a  som  soffieient  to  pay  the  annnity,  clear  of  any  taxes  and  commissions. 

There  b  a  dSstinetion  between  income  and  an  annuity.  The  fonner  embraces 
only  net  profits,  after  deducting  all  necessaiy  expenses  and  charges — the 
latter  is  a  fixed  amoont  directed  to  be  paid  abeolotely  and  without  contfai- 


Rendoaxy  eetate  is  given  on  the  condition,  express  or  implied,  of  the  pfeviooe 
setis&ction  of  oUier  legacies,  and  this  condition  can  be  dischaiged  only  by 
tse  peymenl  of  the  dear  amoont  of  the  legacies,  ftee  froni  all  chaifOSi 

HoiAOS  Hoi4>B»,/er£!swiilori. 


Tbb  Spbbooatb. — ^By  the  fourth  clause  of  his  will  the  testa- 
tor proYided  as  follows  :*-^^  I  give  and  bequeath  to  my  wife 
an  annuity  of  five  hundred  dollars  per  annum,  to  be  paid  to 
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her  eemi-iailiiTiaQy  out  of  my  eatntOi  oo  long  as  she  ahall  lire ; 
audi  dixdct  mj  ^xecnUM  tOiretaiiv  in  tbeir  hands  and  keep 
jHSoperljr  hiyested  dipring  her  natural  life,  a  sufficient  amount 
ta.ienable.  them  io.paj  such  annuity,  which  amount  so  r^ 
tained  apd  invested  shall  at  her  decease  become  a  part  of  mj 
residuarj  estate."  .The  executors,  in  conformity  with  thif 
dirdiestian,  hflve  retained  the  sum  of  ten  thousand  dollare  and 
iuTested.it  npoft  bond  and  mortgage.  From  the  interest  ib(&y 
pflkj.  the  amauai.  taxns.  -upon  said  inrestment,  and. the  deax 
aaihud  sum.  of  fiYe  hundred  dollaiiS  to  the  widow.  The  resi* 
dtuuy  Jbgatees  insist  that  the  tlu&es  should  be  dedueted  from 
thejBcnnsity.  :    .    ;     . 

.  JjQL  England  the  legacy  duties  are  made  by  statute  a  djrect 
charge  on  an  annuity,  and  consequently  the  courts  have  held 
that  the  general  estate  out  of  which  the  annuity  is  payable, 
cannot  be  compelled  to  pay  the  duty,  unless  there  are  terma 
in  the  will  showing  an  intention  to  hiaye  the  annuity  paid 
clear  of  duty.  But  ii^  this  State  there  is.  no  tax  upon  legacies 
as  such,  though  executors,  administrators,  trustees,  or  guar- 
dians are  liable  t6  pay  a  tax  for  the  pers(mal  estate  in  their 
hands  in  their  official  capacity.  This  tax  is  not  levied  upon 
income^  bu,t  g^^ftUynponitll  the. funds  held  by  the.e^ecu- 
tolr  in  his  representatiye  character,  "deducting  from  such 
personal  property  the  just  debts  due  from  him  in  sneh  rq>re- 
sentaitive  character."'  (1  JR.  S.  jp.  891,  §  10.)  It  foflows 
therefore,  that  .whei;e  the  executor  holds  personal  property 
in  tru^  the  entire  "  income"  of  which  is  bc^u^thed  for 
life  or  otherwise,  the  tax  must  be  paid  out  of  the  income, 
m^  beneficial  belBg  only  entitled  to  the-net  income,'iifter 
deducting,  the  cxprent  charges  against  the  fund.  But  in 
the  present  instance  the  testator  has  given  an  annuity,  a 
stated  annual  sum,  and  has  proved  for  its  payment  by 
directing  the  investment  of  a  portion  of  his  residuary  estate. 
There  is  a  distinction  between  income,  and  an  annuity.  The 
former  einbraces  only  the  net  profits  after  deducting  all*  ne- 
cessary eixpensei^,  aind  diarges— the  latter  is  a  fixed  aanount 
directed  to  be  paid  ahaolutely  and  without  contingeDey^    It 
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BeemB  to  me  that  where  the  amraity  is  charged  on  real  eetate, 
or  on  the  general  residne  of  personal  estate,  there  can  be  no 
doubt  that  the  real  estate  or  the  general  residne  should  paj 
the  aimnal  taxes.  The  will  in  snch  a  case  directs  a  certain 
annnal  snm  to  issne  out  of  the  estate,  and  a  compliance  with 
its  terms  would  require  the  payment  of  the  clear  aimnity. 
The  will  now  before  me  instead  of  leavingthe  mode  of  rais- 
ing the  annuity  nncertainy  or  charging  it  upon  a  general  fond, 
olr  oai  the:  other  hand,  instead  of  restricting  the  executors  to 
the  HLTestment  of  a  specified  sum  to  produce  the  annuity, 
e6mbines  some  of  the  featores  of  both  modes.  The  testator 
hss  required  the  annuity  to  be  paid  ^^  out  of  his  estate,"  and 
at  the  same  time  directed  the  retention  and  investment  of  a 
sum  'VsufScienf  to  enable  the  executors  to  pay  the  annuity. 
The  annuity  is  a  charge  upon  the  estate,  an  incumbrance  upon 
it,  which  mnst  be  paid  without  reference  tq  other  charges 
or  encumbrances,  if  the  estate  be  sufficient  The  executors 
are  bound  to  pay  the  annuity,  in  the  first  instance,  and  then 
are  directed  as  to  the  mode  of  securing  it,  to  retain  and  invest 
a  sufficient  amomit  for  that  purpose.  In  determining  the 
amount  to  be  retained  and  invested,  they  must  have  reference 
both  to  the  rate  of  interest,  and  to  such  demands  as  by  law 
win  reduce  the  earnings  of  the  investment, — ^for  their  duty  to 
pay  five  hundred  dollars  per  annum  cannot  be  satisfied  by 
paying  less.  The  same  rule  applies  to  a  legacy  of  a  specified 
0009,  say  five  thousand  dollars — ^the  legacy  is  to  be  paid  at  the 
end  of  the  year,  without  deduction  for  taxes,  or  commiBsions. 
This  is  the  universal  rule,  conceded  to  be  so,  and  acted  upon 
in  every  day's  practice.  Now  an  annuity  of  five  hundred 
dollars  per  annum  is  nothing  more  than  a  legacy  of  five  hun- 
dred dollars  to  be  paid  at  the  end  of  one  year,  five  hundred 
at  the  end  of  the  second  year,  and  so  on.  I  can  see  no  greater 
or  bett^  reason  tor  charging  such  a  legacy  with  taxes  and 
eommissions,  than  a  legacy  of  ten  thousand  dollars  payable 
at  llie  end  of  a  year.  The  residuary  estate  is  ^ven  on  con- 
dition of  j;>aying  all  legacies,  and  the  condition  can  be  dis- 
charged only  by  the  pajrment  of  the  clear  amount.    It  would 
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be  thought  absnrd  for  the  devisee  of  a  house  and  lot  charged 
with  an  annuitj  of  one  hundred  doUars  per  annmn,  to  deduct 
from  the  annuity  the  annual  tax,  or  any  portion  of  it  It 
seems  to  me  none  the  less  unjust  for  the  remduary  legatees 
of  personal  estate,  to  clum  a  similar  deduction  for  taxes  on 
such  residue.  In  each  instance  the  property  devised  or  be- 
queathed is  given  on  a  condition,  or  subject  to  an  incum- 
brance, and  the  condition  can  be  fulfilled  only  by  making  the 
precise  payment  required.  I  am  therefore  of  opinion  that  in 
the  present  instance,  the  executors  should  retain  and  invest  a 
sufficient  sum  to  pay  the  annuity  in  question,  besides  the 
taxes,  commissions,  and  other  charges  upon  the  fund  so  to 
be  reserved,  in  order  thait  the  dear  annual  sum  of  five  hxm- 
dred  doUars  may  be  paid  to  the  widow  as  required  by  the 
language  of  the  wilL 


Ex  PASTE)  TnoiffFSOir. 

In  the  matter  of  proving  the  last  wiU  and  testament  cf 

Gboboe  Thoicpson,  deoeased. 

NnneapatiTe  willi  at  common  law  w«ro  aa  yalid  in  reaped  to  penonal  eatato 
aa  written  taatamenta ;  and,  aHhoagh  originally  not  leqatfad  to  be  made 
at  any  particular  time,  it  cvcntaally  became  aettled  doctrine  tbat  noncvpa- 
tiona  were  to  be  tolerated  only  when  made  in  the  last  aicknesa. 

The  pro^iiione  of  the  statute  of  frauds  were  not  applied  to  nuncupationB  made 
by  soldiers  or  seamen  in  actual  senrice,  and  a  similar  exception  was  made  In 
our  own  statute  respecting  wills,  and  in  the  act  of  1  Victoria,  tk,  3S. 

This  prifilege  was  borrowed  from  the  Roman  law,  which  anthoriaed  military  taa- 
tamenta to  be  made,  without  restriction  as  to  forms  and  oereitioniea.  The 
rule  waa  generally  followed  in  those  countries  which  adopted  the  ciTil  law, 
and  was  ultimately  extended  to  the  testamentary  dispoeitioni  of  marinera. 

To  enjoy  the  benefit  of  thia  immunity,  thi  sailor  of  soldier  must  be  ia  actual 
aerrice— the  aailor  at  sea,  and  the  aoldier  in  an  expeditioD. 

The  privilege  extends  to  all  ranks  and  grades,  whatever  be  the  special  oeeupa- 
tion  of  the  party. 

VThere  the  decedent  was  a  cook  on  board  of  a  steamship,  and  maA  a  nuncupa- 
tion in  favor  of  hb  mother,  while  lyitag  sick  on  board  the  vessel  at  her 
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wb»ff  in  Bnai«ii— ir«M,  that  th«  eaca  oaiiM  wHhiii  tha  azeefytion  of  tha 
■tatota— that  ha  waa  to  ba  conaidarad  aa  a  marinar  at  aaa,  and  might  ba- 
qneath  hia  propaitj  bj  a  parol  taatamant 
Ko  paiticuhr  nombar  of  witnaaaaa  ia  xaqnirad  to  avidanca  tha  nonciipatioii,  pitv 
vidad  tifta  pfaof  ba  auffldent  to  aatiaiy  tha  conl  aa  to  tha  aubatanea  of  tha 
taatamantaiy  nqnaat  or  dachiation.  * 


T&x  SmBooAXB.— The  deceased,  who  was  a  cook  on  board 
of  the  ateamahip  Hennann,  departed  this  life  at  sea  on  the 
third  of  February  last,  while  on  the  way  from  Bremen  to 
Sonthampton.  Two  days  before,  when  the  yessel  was  lying 
at  the  wharf  at  Bremen,  he  told  Frederick  Pearson  that  he 
wished  the  money  belonging  to  him,  on  deposit  in  the  Sear 
men's  Savings  Bank  in  the  city  of  New  York,  to  be  sent  to 
his  mother,  residing  at  Olasgow  in  Scotland.  This  dedara- 
tion  was  made  in  his  last  sickness,  when  the  decedent  ex- 
pected to  die,  and  with  the  intention  of  making  a  posthu- 
mens  disposition  of  his  property.  Is  this  a  good  nnncnpatiye 
wiUt 

A  nnncnpatiye  will,  so  termed,  d  nuncupando^  that  is, 
from  naming  an  ezecntor  by  word  of  month,  is  a  verbal  tes- 
tamentaiy  declaration  or  disposition.  {Sunnbumej  pt.  1,  §  12, 
pL  1 ;  Ovdolphy  pt.  1,  efu  4,  §  6.)  By  the  common  law  it 
was  as  valid  in  respect  to  personal  estate,  as  a  written  testa- 
ment A  will  conld  not  only  be  made  by  word  of  month, 
but  the  most  solemn  instrument  in  writing  might  be  revoked 
orally.  In  a  mde  and  nncnltivated  age,  to  have  required  a. 
written  will  wonld  have  been  a  great  hardship,  but  with  the 
growth  and  progress  of  letters,  the  reason  for  permitting  a 
veibal  testament  diminished  in  force,  nntil  finally  an  effort 
to  establish  snch  a  will  by  means  of  gross  frand  and  perjnry, 
gave  rise  to  the  provisions  of  the  statute  of  29,  Charles  11., 
passed  in  1676,  termed  the  Statute  of  Frauds.  {Cold  vs. 
Jiardauntj  m  4  Vo^ey,  196.) 

Originally,  nuncupative  wills  were  valid,  though  not  made 
in  sickness.  Afterwards,  when  writing  became  general, 
verbal  dispositions  were  regarded  with  disfavor,  and  ult|- 
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matelj  were  eonmdered  invalid  nnksB  made  in  the  last  sick* 
ness.  In  the  reign  of  Henry  VIH.  they  were  defined  as  pro* 
perly  nu4e^  when  the  toM^tor,  lay  langoiahuig  for  fear  of . and- 
den  death,  and  daring  not  to  stay  the  writing  of  ids  teeta- 
ment  (JPerhmSj  Seo.  476l!)  In  the  time  of  Jamea  I.  they  Were 
said  to  be  nsnally  made,  when  the  testator  was  very  sick, 
weak,  and  past  idl  hope  of  recoTery.  Bo  it  eyentnsdly  be- 
came settled  doctrine,  that  nnneapations-waiB  to  be  tolerated 
only  when  made  in  the  last  Bicknessy  and  a  provision^  to  thai 
effect  was  incorporfited  in  the  statate  of  frands,  in  respect  to 
dispositions  of  personal  estate  exceeding  a  certain  i|moimtin 
iralue.  {Prinos  vs.  HasAdon^  90  J.  £.,  £03 ;  7  Btumin  Ab.^ 
805 ;  6  yfooi  (km.,  574;  3  Bh  Oam.,  500f  1  Sw^s  Sy^ 
tern,  420.)  It  is  hot  necessary  partictdarly  to  consider  the 
provisions  of  this  statute,  for  they  did  wt  Apply  to  tiie  tea^ 
tamentB  of  soldiers  and  marinaiB,  and  now  by  the  Bevised 
Statute  of  Hew  York,  as  well  as  by  the  statute  of  1  Victoria^ 
eh.  26,  all  nuncupations  are  invalid^  except  those  made  by 
soldiers  and  seamen.  The  Eevisers  of  our  statutes  reported 
new  restrictions  upon  iiuncupative  wills,  but  the  legislature 
abrogated  them  altogether,  with  thd  exception  juit  etate^ 
and  the  same  course  was  followed  in  the  Snglisb  stitote. 
(3  a.  &,  ^  M.J  Bentsers^  jybtea,  p.  630). 

The  only  nuncupative  wills  now  allowed'  are  those  soade 
by  soldiers  and  sailors.  It  appears  £-om  the  preface  to  the 
life  of  Sir  Leonine  Jenkins,  that  he  churned  the  merit,  at  the> 
time  of  the  preparation  of  the!  statute  of  frauds^'  of  having 
obtained  for  the  soldiers  of  the  Knglish  army,  thelfiill  besieftt 
of  theitestipnentary  privileges  of  the  Bomim  lumy*  T\m 
Roman  soldier  was  indulged  with  very:  peculiar  rights  and 
ixttmozdlies,  in  the  way  of  exemption  fhnn  the  usual  roles  in 
respect  to  wills.  ^  Inter  arma  aileni.  legef^n  the  camp  and 
on  the  battle-field  the  testamentary  law  was  silentL  Amid 
the  excitement  and  the  perils  of  warfare,  the  forma  prescribed 
by  law  for  the  execution  of  a  will  wene  dispensed  with,  so 
Uiat  the  soldier  might  declare  his  last  wishes,  by  word  of 
mouth ;  or  if,  wounded,  he  wrote  with  hj^  blood  oniiis  riiidid, 
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or  with,  hie  ewoid  in  the  dost,  the  difipoeition  was  held  ftna 
and  sacred.  This  privilege  was  unknown  in  the  republici 
but  when  the  civil  .and  militlbry  anthoritj  were  united  in  one 
peiton,  and  the  arm j  became  the  controlling  power  of  the 
state,  under  Jnlins  Oeesar,  that  celebrated  commander  author- 
ized the  malritig  of  the  military  testament,  in  any  mode,  and 
widiont  prescribed  coremonials.  The  example  dxns  set  was 
subeeqnently  followed  by  Titos,  Domitian,  Kerva  and  Trajan, 
nntil  the  usage  became  thorooghly  established.  {Dig.  lib.y 
S9,  TU.  1,  §  1.)  It  was  extended  dso  to  the  naval  service ; 
and  officers,  rowers,  and  sailors  were  in  this  respect  esteemed 
asBoldiera.    {Dig.  Ub.  VI,  TU.  1%%1). 

TIus  was  the  foundation  of  those  privileges  of  soldiers,  in 
regard  to  nuncupative  wills,  which  were  allowed  wherever 
the  dvil  law  prevailed,  and  which  have  been  very  generally 
adopted  among  civilized  nations,  {Domcut.,  PL  2,  Booh  iii.,  tit. 
1,  Sea.  1,  8 ;  John  Vbetj  Com.  Pand.j  Ub:  29,  tU.  1 ;  Duron- 
Urn,  T&m.  9,  Uv.  8,  fe&  2 ;  Totdlier,  Tom.  6,  Uv.  8,  tU.  2.)  In 
France,  the  Ord&nnancs  de  la  marine  of  1681,  first  gave  spe- 
cial privileges  to  wills  made  at  sea ;  and  the  ordinance  of 
1785  regulated  the  celebration  of  the  military  testament 
Hie  Otfde  CCM2  has  also  adopted  definite  rules  in  regard  to 
wills  made  at  sea,  in  time  of  pestilence,  or  by  soldiers  in  ser- 
vice. {Afi.  981-8).  In  Holland,  when  commerce  began  to 
be  extended  to  distant  voyages,  the  question  arose,  whether 
wills  made  at  sea  were  entitled  to  any  peculiar  immunity ; 
and  some  jurists  affirmed  that  they  should  be  taken  as  mili- 
taiy  testaments.  The  matter  was  finally  resolved  in  favor  of 
thdr  exemption,  in  case  of  persons  sailing  to,  or  returning 
from  die  Indies,  by  the  ordinances  of  the  Wiest  Lidia  Com- 
pany, in  1672  and  1675.  (  Voet.  Com.  Pond.,  lib.  29,  tU.  1.) 
In  England,  by  the  statute  of  frauds,  passed  about  the  same 
time,  the  foil  benefit  of  the  privilege  was  given,  without 
restriction,  to  all  soldiers  and  sailors  in  actual  service ;  and, 
as  I  have  already  stated,  this  Uberal  rule  has  continued  to 
the  present  day. 

ave  wills  hot  being  regulated  by  statute,  as  to 
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their  mode  of  celebration  or  execution,  the  eingle  qneetioii 
for  the  judgment  of  the  court,  is,  whether  the  nancnpation 
waa  made  by  a  person  entitled  to  that  priyilege.  The  re» 
Btrictions  of  the  statute  of  frauds  were  not  iq>plied  to  wiUa 
made  bj  ^'any  soldier  being  in  actual  militaiy  service,  or  any 
mariner  or  seaman,  being  at  sea."  Bj  the  Beyiaed  Statutes  of 
New  York  it  was  provided,  that  nuncupative  wills  should  not 
be  valid  ^'  unless  made  by  a  soldier,  while  in  actual  military 
service,  or  by  a  mariner,  while  at  sea."  (2  £.  S.  p.  60,  §  22.) 
Ihe  terms  of  the  exception  in  the  statute  1  VieLj  eh.  26,  are, 
<<  any  soldier  being  in  actual  military  service,  or  any  mariner 
or  seaman,  being  at  sea."  The  phraseology  is  slightly  differ* 
ent  in  these  statutes,  but  the  rule  is  substantially  the  same 
in  all — that  the  nuncupation  is  only  valid,  when  made  by  a 
soldier  in  actual  military  service,  or  by  a  mariner  at  sea,  atthe 
time  of  the  testamentary  act.  It  is  not  enough  to  be  a  sol- 
dier or  a  sailor,  but  there  must  be  actual  service.  Hie  mill- 
tary  testament  was  first  conceded  by  Julius  Ooeear  to  all  sol- 
diers, but  it  was  subsequently  limited  by  Justinian  to  those 
engaged  in  an  expedition,  solis  qui  in  eoopediiiambus  oecupaU 
9tmt.  {Codsy  lib.  6,  TU.  21,  §17;  InaU,  Ub.  2,  TiL  xi.)  The 
exception  was  borrowed  with  the  rule  from  the  civil  law,  and 
the  courts  have  invariably  adhered  to  the  principle,  that  there 
must  be  actual  warfare,  and  the  soldier  be  engaged  in  0SBp^ 
ditiane.  {The  Goods ^  Johnaany  2  OuHeiaj  841 ;  BePhi^^ 
ibid.y  368 ;  Re  ChureMU,  4  ITotes  qf  Oaeee,  47 ;  Merlin^  Te&L 
see.  2,  §3,  art*  5,  art.  viiL ;  White  vs.  Beptan^  8  Ourteis^  818 ; 
Drumrfwnd  vs.  PotmA,  <fru2.,  622 ;  The  Ooode  of  Perry ^  4 

Notee  if  Caeee,  402  \  The  Goods  (fJBr<nrieyZNoU9<fOa9e8j 
IVl'^The  Goods  qf  TeO,  1  Boherism,  276,  4  Burge.  Oosn. 
894 ;  Ch^ac.  GmsulLy  49.)  So,  also,  the  nuncupation  of  a 
mariner  to  be  valid  must  be  made  at  sea.  {Eey  vs.  Jordan,  in 
8  Ourteisj  522.)  It  is  sometimes  difficult  to  determine  when 
the  mariner  is  to  be  considered  at  sea.  For  example — Lord 
Hugh  Seymour,  the  admiral  of  the  station  at  Jamaica,  made 
a  codicil,  by  nuncupation,  while  staying  at  the  house  on 
shore  appropriated  to  the  admiral  of  the  8tati<m«   Thecodioil 
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WIS  rejected  on  the  ground  that  he  only  yisited  his  ship  occa* 
sionallj,  while  his  familj  establishment  and  place  of  abode 
were  on  land,  at  the  official  residence.  {The  Eaai  of  Euatan 
y%.  Lord  Henry  Seymour^  in  2  Ourteisj  839.)  But  where  a 
mariner  belonging  to  a  yeasel  lying  in  the  luu-bor  of  Buenos 
Ajres,  met  with  an  accident  when  on  shore  by  leave,  made 
a  nnncupative  will,  and  died  there,  probate  was  granted,  for 
the  reason  that  he  was  only  casually  absent  from  his  ship. 
(In  the  Oooda  of  Lay,  3  OwrteUy  875.)  The  will  of  a  ship- 
master, made  off  Otaheite,  has  also  been  allowed.  {Re 
Tkampfon,  h  Nciea  qf  CaeeSy  596.)  In  the  present  instance, 
the  decedent  made  a  nuncupation,  when  the  vessel  to  which 
he  was  attached  was  lying  at  the  wharf  in  Bremen.  He  was 
al  the  time  in  actual  service,  on  ship-board,  and  the  nature  of 
the  service  was  continuous — ^not  being  limited  to  the  particu- 
lar voyage.  I  think,  therefore,  he  was  entitled  to  the  privi- 
lege. A  question  arises,  however,  as  to  the  character  of  his 
calling.  He  was  cook  on  board  the  steamnahip,  and  not  what 
is  ordinarily  understood  as  a  mariner.  The  principle  upon 
which  the  privilege  of  nuncupation  is  conceded,  applies  to  all 
persons  engaged  in  the  marine  service,  whatever  may  be 
their  special  duty  or  occupation  on  the  vessel.  As,  in  the 
army,  the  term  "  soldier"  embraces  every  grade,  from  the 
private  to  the  highest  officer,  and  includes  the  gunner,  the 
BQigeon,  or  the  general:  {In  the  Goods  of  Donaldaon,  2  Cur^ 
tei$f  886 ;  Shearman  vs.  Pyke,  in  8  OuHeie,  589 ;  Re  Prenr 
dejfost^  5  Ifotesi  of  OaseSy  92 ;  Merliny  Teety  sec.  2,  §  3,  arte. 
V.  viiL) — BO  in  the  marine,  the  term  '^mariner"  applies  to 
every  person  in  the  naval  or  mercantile  service,  from  the- 
common  seaman  to  the  captain  or  admiral.  It  is  not  limited 
or  restricted  to  any  special  occupation  on  shipboard — ^but  a 
parser,  or  any  other  person  whose  particular  vocation  does 
not  relate  to  the  sailing  of  the  vessel,  possesses  the  same  right 
as  the  sailor.  {Mbrrell  vs.  MorreU,  1  Hogg.,  51 ;  In  the  Oooda 
cf  Riehard  JBdyeSy  2  OurteiSj  838.)  A  cook  is  certainly  as 
much  a  necessary  part  of  the  effective  service  of  a  vessel  as  tlie 
purser  or  the  sailor,  and  there  would  seem  to  be  no  reason 
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why  be  should  be  excluded  from  the  adyantage  of  a  role,  de- 
Bigned  for  the  benefit  of  men  engaged  in  the  marine,  without 
reference  to  the  particular  branch  of  duty  performed  in  the 
vefisel. 

As  well  because  the  wills  of  soldiers  and  mariners  were 
excepted  from  the  operation  of  the  provisions  of  the  statute 
of  frauds,  as  for  the  reason  and  ground  of  the  exception^  and 
the  peculiar  character  of  the  military  testament,  it  was 
never  held  requisite  that  these  nuncupations  should  be  made 
during  the  last  sickness.  Nor  has  any  particular  mode  been 
prescribed  in  respect  to  the  manner  of  making  the  testament. 
The  very  essence  of  the  privilege  consists  in  the  absence  of 
all  ceremonies  as  legal  requisites ;  or,  as  Merlin  states  the 
proposition — ^'^  Their  form  was  properly  to  have  no  form." 
It  is  true,  the  Boman  law  required  two  witnesses ;  this,  how- 
ever, did  not  relate  to  the  essence  of  the  act,  but  only  to  the 
proof.  In  respect  to  evidence,  we  do  not  follow  the  civil  oi^ 
the  canon  law ;  no  particular  number  of  witnesses  is  requi* 
red  to  verify  an  act  judicially,  and  all  the  court  demands,  is 
to  be  satisfied  by  sufficient  evidence,  as  to  the  substance  of 
the  last  testamentary  request  or  declaration  of  the  deoeased. 
This  ascertained,  the  law  holds  it  sacred,  and  carries  it 
into  effect,  with  as  much  favor  and  regard  as  would  be  paid 
to  the  most  formal  instrument,  executed  with  every  legal 
aolemnity.  The  proof  in  this  case  shows  that  the  decedent, 
in  prospect  of  death,  declared  a  wish  that  the  deposit  in  the 
Savings  Bank  should  be  given  to  his  mother.  Tbere  must, 
therefore,  be  a  decree  of  probate  establishing  that  nuncupa- 
iive  disposition. 
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in  the  maUari^ihe  EsiaJte  of  David  Habt,  deceomi. 


Im  tlw  caM  of  a  baqoeit  of  die  rwidiM  to  lagafeM  nam&M/nii  **  equalljr,  Aiit 
md  diun  afike,"  tiia  Jegateei  an  tamnta  Hi  MOimoiit  and  tho  afaaia  of 
aoy  oao  happoung  todio  bafina  the  toaUtois  lapaea  forth»baii^t  of  Um  taa» 
lator'a  next  of  kin,  ai  a  portion  of  the  aatata  fiiaiid»  onder  the  ctmuiiitaneea, 
not  fD  be  Yafidly  baqaaatiwd  bj  the  wiU. 

(tethainalaeeoiintingofthaarecaton;  it  iqppaarad  that  thaia  was  no  pinon  to 

I  amwar  tha  name  of  an  annuitant  daaoSbad  in  Ida  wiH,  aa  the  taitator'a 
"eonain,  Paria  Pioeaid  ;^  bat  paiol  a?idaiiefr  waa  giran^  that  hiacouain  Piia- 
dOa  Piccaid  waa  vanallj  named  by  him  aa  daaanbed  in  the  will. 

Ptool  proof  may  alwaya  be  need  to  apply  a  will ;  that  ia,  to  aaeeitain  tha  petida 
inleiidad  I7  the  teatator,  by  a  deacription,-  which,  though  notamUgaova  on 
ita  ftca^  eannoi  be  applied  pvedaaly  aa  ezpieaaed  in  the  inatnment  Tha 
pliJn  tenna  of  a  teatament  cannot  be  alteied,  by  abowing  the  teatalor'a  deeh- 
latiena.  The.wiitaig  moat  prevaii,  and  beinterpieted  by  ita  own  langnage ; 
bvt  il  ia  eompetent  to  point  ont  by  pnbf  the  penpn  who  anawenthedaeorip- 
tion  of  a  legatee ;;  and  if  there  be  no  one  who  ezaetly  aieeta  the  deaeriptioii« 
Aa  penen  jntended  may  be  aaoertained  by  meeaa  of  eztifnaie  etiiiflooe    . . 

J.  L.  RmBt/or  JKMatilora; 
J.  O.  Yoai^/yr  OEatBMiite. 


Tbs  Subbooaxb.— The  testator  Jproviied  by  thd  refiidiiftry 

daofle  of  his  will  as  follows :  ^  All  the  rest^  residue,  and 

remainder  of  nij  estate,  as  well  real  as  personal,  or  the  pro* 

ceeds  thereof,  I  give,  devise,  and  beqneath  nnto  xny  sisters, 

Ella,  Zipporah,  Hetty,  Bebecca,  and  Bachel,  equally,  share 

and  share  alike,  for  ever/'    Hetty  ])£arks,  one  of  the  sisters^ 

died  before  the  testator;  and  I  am  asked  to  determine 

whether  her  share  lapsed,  or  passed  to  her  personal  repre^en- 

tatiTes — and  if  it  lapsed,  whether  it  ennred  to  the  benefit  of 

the  other  legatees  named  in  the  residnaiy  danse,  or  is  to  be 

distributed  among  the  testator's  next  of  kin,  as  a  portion  of 

his  estate  not  disposed  oil 
YoL.  IV.— if 
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Besidnaiy  legatees  take  all  the  residue  of  the  estate  re- 
maining after  the  other  legacies,  general  and  specifici  have 
been  satisfied ;  and  if  anj  particular  legacy  fail,  bj  reason 
of  the  decease  of  the  legatee  before  the  testator,  or  for  any 
other  cause,  the  amount  falls  into  the  general  residue.  But 
if  the  residuary  bequest  or  any  portion  of  it  fail,  then  to  the 
extent  of  such  failure  there  is  no  valid  testamentary  provi- 
sion ;  and,  consequently,  to  that  extent  the  testator  has  died 
intestate.  Kow,  in  the  present  case,  the  residuary  legatees 
are  by  the  terms  of  the  will  tenants  in  common — ^that  is  to 
say,  the  legacy  is  not  of  the  whole  to  the  five  jointly,  but  of 
one-fifth  to  each  one  of  the  five  severally;  this  severance 
being  created  by  the  words  '^  equally,  share  and  share  alike." 
It  follows,  therefore,  that  by  the  death  of  Mrs.  Marks  before 
her  brother,  the  bequest  of  one-fifth  of  the  residue  in  her  favor 
lapsed,  and  there  being  no  provision  substituting  her  next  of 
khi  in  her  place,  in  case  of  death,  the  one-fifth  which  she 
would  have  received,  if  Uving,  must  be  distributed  among 
the  testator's  next  of  kin,  as .  a  portion  of  his  estate,  found, 
under  the  circumstances,  not  to  be  validly  bequeathed  by  his 
will. 

The  testator  gave  an  annuity  to  ^'  Paris  Piccard,"  described 
in  the  will  as  his  ^^  cousin."  Parol  proof  has  been  offered, 
that  the  deceased  had  no  cousin  named  "  Paris  Piccard,"  but 
that  his  cousin,  named  ^'PrisciUa  Piccard,"  was  usually 
named  by  him  as  described  in  the  will.  I  think  this  evidence 
competent.  Parol  prok)f  may  always  be  used  to  apply  the 
will — ^that  is,  to  ascertain  the  person  intended  by  the  testator, 
by  a  description,  which,  though  not  ambiguous  on  its  face, 
cannot  be  applied  precisely  as  expressed  in  the  instrument 
Strictly  speaking,  the  testator  had  no  cousin  named  Paris, 
and  then  the  legacy  must  fSall,  unless  we  seek  by  extrinsic 
evidence  to  ascertain  whom  he  intended  by  the  description. 
We  cannot,  indeed,  alter  the  plain  terms  of  a  written  instru- 
ment, by  showing  the  testator's  declarations,  in  contradiction 
of  the  will,  or  in  addition  to"  it. '  The  writing  must  prevail, 
and  must  be  interpreted  by  its  own  language.    But  it  is 
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entirely  competent  to  point  ont  by  proof  the  person  who 
answers  the  description  of  a  legatee,  as  contained  in  the  will. 
Hiere  can  be  no  doubt  on  that  point.  But  if  there  be  no 
person  who  exactly  answers  the  description,  then  we  are  com- 
pelled to  inquire  by  means  of  extrinsic  evidence  whom  the 
testator  intended.  The  court  at  all  times  may  demand  to  be 
put  in  the  place  of  the  testator,  in  order  to  understand  his 
will,  its  references,  allusions,  and  descriptions.  It  is  only  by 
knowing  the  history  of  the  parties,  and  looking  at  the  sur- 
rounding facts,  that  we  can  at  times  clearly  see  what  the  tes- 
tator designed.  If,  in  describing  any  person  in  his  will^  he 
has  used  a  name  which  he  was  accustomed  to  apply  to  that 
party,  on  proof  of  the  fact,  the  description  contained  in  the 
will  may  be  applied  with  entire  certainty.  If  the  will  be 
written  in  a  foreign  language,  it  can  be  translated — if  it  con« 
tain  terms  which  the  writer  ordinarily  used  in  a  peculiar 
sense,  that  can  be  shown ;  and  if  descriptions  are  made  by 
names,  which  he  was  in  the  habit  of  applying  to  the  parties, 
his  meaning  can  be  gathered  just  as  well  from  the  use  of  those 
names,  as  if  he  had  employed  the  appellations  by  which  they 
were  conmionly  known.  I  haye  no  doubt  that  this  is  a  legiti- 
mate mode  of  interpreting  a  will,  by  the  aid  of  extrinsic  evi- 
dence in  exposition  of  the  habits  and  phraseology  of  the  tes- 
tator; and  it  must,  therefore,  be  declared  that  the  annuity  be 
paid  to  the  claimant 
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BASaALOU  vs;  W&IOUT. 


Babsaloit  iw.  Wbioht. 

In  the  nujMer  of  the  uksU  cf  William  Wsioht,  deceased. 

* 

Wneui,  after  an  adrardMibaiit  under  the  etatute  by  an  exeeotor  or  adminietnKtev 
lor  elaina  againat  the  deceaeed,  a  demand  is  presented  by  a  party  cbiimlng 
to  rbe  a  csediAor  of  the  lestate,  and  it  is  disputed  or  rejected,  the  claimant^ 
nnkes  the  matter  in  contioversy  be  refened,  most  within  six  months  after 
seeb  dispute  or  rejection,  or  within  six  months  after  the  demand  or  some 
part  thereof  shall  have  become  doe,  oommenoe  a  snit  for  the  reeoieij  there- 
of, or  be  fonver  baned  from  maintaining  any  action. 

This  statute  has  for  its  object  an  expeditious  settlement  of  eetatee,  and  should 
not.reeeiTO  a  narrow  or. strict  construction.  By  its  tenns  it  relates  only  to 
actions  at  law,  but  the  rule  will  be  applied  by  way  of  analogy  to  proeeedings 
on  claims  in  the  Surrogate's  Court. 

When  a  demand  is  presented  to  an  executor  or  administrator,  there  should  be  a 
positive  and  explicit  dispute  or  rejection,  to  make  this  statute  of  Umitationo 
appUcablei 

If  the  supposed  rejection  be  apparently  deliberatiye,  and  not  definitive^  and  the 
claim  be  subsequently  treated  by  the  partiee  as  under  consideration,  the 
statute  will  not  begin  to  run  until  a  final  rejection  has  been  notified  to  the 


Bbcs  dt  MoAdax,  far  Petiiumer, 

L  For  the  purposes  of  this  argument,  it  is  a  conceded 
point,  that  Mr.  Barsalon's  claiin  is  a  just  and  valid  one,  nnleee 
it  is  barred  bj  the  six  months  statute  of  limitations.  (2  JB. 
&,Bded.yjp.lSSy^41.) 

n.  The  statutOi  the  benefit  of  which  is  claimed  by  the 
executor  in  this  proceeding,  was  never  designed  to  apply  to 
such  a  case  as  this :  the  case  of  an  executor  having  an  abund- 
ance of  assets  still  in  hand,  and  being  fully  apprised  that  the 
claimant  never  wavered  in  the  assertion  of  his  claim,  but 
was  coutinually  from  time  to  time  urging  its  payment.  The 
design  of  the  statute  obviously  was  to  enable  the  executor  to 
consider  as  abandoned,  a  claim  which  he  had  peremptorily 
rejectedi  and  which  the  creditor  aUowed  to  lie  dormant  for 
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six  months  following,  and  to  make  a  settlement  of  Us  affaiiB 
accordingly,  in  which  case  the  interest  of  all  concerned  re- 
quires that,  as  a  general  role,  the  course  provided  by  this 
statute  should  be  adopted.  But  here  no  one  is  to  be  injured 
if  the  statute  should  not  be  held  a  bar ;  while  on  theotlier 
hand  io  hold  the  claim  hiarred  by  the  statute  is  to  prevent 
Hr.  Barsalou  from  recovering  a  confessedly  honest  demand 
against  an  estate  abundantly  able  to  pay: 

HL  An  executor  is  not  hound  to  plead  the  statute  of  limi- 
tations to  Im  action  commenced  against  him  by  ft  creditor  of 
the  testator,  for  a  debt  which  he  belietes  to  be  a  jtist  one, 
and  his  acknowledgment  will  prevent  the  statute  running 
against  it.  {Hammofi  vs.  HunUey^  4r  Oowen^  408 ;  Dayt(>n?a 
Surrogatey  j>.  187,  and  atUhoriHea  there  cited). 
'  In  view  of  this  fact,  it  cannot  fail  to  strike  the  mind  of 
this  court  as  strange,  that,  under  all  the  circumstances  of 
this  case  the  executor  should  seek  to  avoid  an  inquiry  into 
the  real  merits  of  the  case,  by  setting  up  a  mere  technicality 
which  in  law  he  is  not  bound  to  do,  and  whidi  in  a  court  of 
conscience  he  would  not  be  permitted  to  do.  This  tfew  of 
the  matter  is  presented  as  giving  cHara<^ter  to  the  defence 
which  is  here  interposed. 

TV.  The  claim  never  has  been  rejected  within  the  meaning 
of  the  statute. 

This  statute  is  held  to  be  and  is  highly  penal  in  its  eharao- 
ter,  and  ought  to  be  strictly  construed.  The  act  ci  dilute 
or  rejection  must  be  such  as  faitly  to  apprise  the  clidmant 
that  his  demand  will  be  contested.  (EUiatt  vs.  OranJife  «m., 
18  Wend.y  89.) 

1.  The  language  of  the  executor  in  this  case  is  ^^  I  must 
tejeet^  This  is  not,  in  common  parlance,  the  language  of  a 
fixed  determination  or  conclusion,  but  ift  rather  argnmentar 
tive,  and  designed  to  call  forth  a  reply.  Hie  language  should 
have  been  that  of  present  import,  and  unequivocally  indi- 
catitag  a  final  conclusion  of  the  mind — as^  ^  I  have  rejected  f^ 
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^^Ido  reject ;"  ^^  the  elaiin  if  rejected,"  &e.  As  it  now  standB, 
the  supposed  letter  of  rejection  may  be  regarded  as  a  rejec- 
tion filing  not  a  rejection  finaL 

3.  The  fact  that  the  ezecntor  deemed  it  necessary  to  state 
the  gronnds  npon  which  he  thought  he  must  reject  the  claim, 
and  that  he  seemed  to  reason  the  matter  with  the  claimant, 
is  evidence  of  the  correctness  of  our  last  position,  viz.,  that 
the  executor  had  not  absolutely  ignored  or  rejected  the  claim, 
but  was  under  the  impression,  unless  his  views  were  changed, 
that  he  must  do  so. 

8.  The  grounds  upon  which  the  supposed  rq'ection  was 
based  being  both  erroneous,  it  was  natural  that  the  claimant, 
knowing  that  fact,  should  attach  no  importance  to  a  conclu- 
sion based  upon  a  mere  imaginary  foundation.  The  supposed 
rejection  was  not  therefore  sufficient  ^^  to  apprise  the  claimant 
that  his  demand  would  be  contested,"  and,  tried  by  the  rule 
Idd  down  in  18  WendeU,  89,  was  not  sufficient  to  enable  the 
executor  to  claim  the  benefit  of  this  ^'  penal  statute." 

4.  Interpreting  the  letter  in  question  by  the  subsequent 
acts  of  the  parties  (and  we  submit  that  this  is  a  legitimate 
and  the  very  best  method  of  learning  the  very  intent  of  the 
parties),  our  construction  of  it  is  abundantly  sustained*  In- 
deed it  is  the  only  construction  at  all  reconcilable  with  the 
acts  of  the  parties. 

Mr.  Barsalou's  letter  of  28th  April,  1866,  in  immediate 
response  to  the  so-called  letter  of  rejection,  seems  to  view  it 
as  a  mere  expression  of  opinion  on  the  part  of  the  executor ; 
and,  enclosing  a  copy  of  the  paper  misnamed  an  affidcmt^  for 
the  purpose  of  disabusing  the  executor's  mind  of  his  erro- 
neous impression  in  reference  to  it,  concludes  that,  ^'  in  set- 
tling with  the  estate,  he  will  find  it  proper  to  make  a  reserve 
for  the  amount." 

On  the  other  hand,  Mr.  Eagle's  action  from  first  to  last,  in 
all  his  conversations,  never  once  pretending  that  he  had  any 
other  answer  to  the  claim  than  that  he  was  in  doubt  whether 
it  had  been  paid  or  not,  is,  as  we  think,  evidence  most  satis- 
factory and  conclusive  to  show,  that  the  minds  of  the  parties 
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were  in  perfect  harmony  as  to  the  constmction  of  this  letter, 
and  that  neither  of  them  snppoeed  it  to  be  a  rejection  of  the 
claim  nnder  the  statute.  Mr.  Eagle  in  his  letter  to  Beck  & 
McAdam  of  September  13th,  1866,  speaks  of  his  former 
letter  as  giving  his  ^*  opinion  "  merely. 

From  the  above  considerations,  one  of  two  conclnsionB  is 
forced  npon  the  mind ;  either — 

1st  That  Mr.  Eagle  did  not  deem  his  letter  of  April  21st, 
1855,  as  a  rejection  of  the  cUdm,  bnt  merely  as  an  intimsr 
Vion  of  his  (then)  opinion  of  the  matter ;  which  view  being 
also  adopted  by  ns  wonld,  we  admit,  be  held  condnsive  as  to 
the  construction  and  effect  of  that  letter ;  or —     ^ 

8d.  That  Mr.  Eagle  designed  his  letter  as  a  rejection,  and, 
seeing  and  knowing  that  we  construed  it  differently  (and,  in 
that  Tiew,  perhaps,  erroneously),  instead  of  undeceiving  us 
on  the  subject,  did  all  in  his  power  to  keep  alive  the  impas- 
sion under  which  we  were  (erroneously?)  acting,  in  which 
view  his  conduct  would  be  at  least  disingenuous,  if  not  posi- 
tively fraudulent.  And,  in  this  view,  his  directing  his  com- 
munication to  Mr.  Barsalou,  a  layman  and  a  foreigner^  instead 
of  sending  it  to  Beck  &.  McAdam,  his  attorneys,  as  he  had 
promised  to  do,  would  have  a  very  significant  bearing  upon 
this  matter.  We  prefer  to  adopt  the  former,  the  most  charita* 
ble  of  these  conclusions.  But  whichever  horn  of  the  dilemma 
may  be  seized  upon,  the  facts  clearly  make  against  the  exe- 
cutor on  the  present  question. 

y.  j(f  the  claim  ever  vxu  rejected,  the  benefit  of  that  re- 
jection has  been  effectually  waived  by  the  executor. 

This  court  having  decided  on  the  preliminary  statement  or 
aigument  of  this  matter  that  the  executor  could  waive  the 
benefit  of  this  statute,  any  argument  of  the  point  here  is 
imcalled  for.  We  take  the  liberty  of  referring  to  the  case 
of  BeynoldB  v&  CdOme^  8  JEKS,  86,  as  sustaining  that  doctrine. 

It  is  submitted  here  that  whether  the  waiver  took  place 
before  or  after  the  statute  had  run,  is  immaterial.  But  we 
hold  that  the  evidence  clearly  shows  that  it  was  before  the 
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statute  had  nm  againvt  the  claim.  Ibe  idtneM  first  says, 
the  'seooxul  iateryiew  may^have  been  a  month;  it  maj  faave 
beeix  more,  after'  the  '&rst  interview.  The  interview  ie 
then  detaUed  atilQn^>  jUi  irhjch  Hr.  Eagle  statee  that  he  is 
not  yet  in  a  condition  .to  settle ;  that  of  won  aa  he  wa«,  Mr. 
BarmOaU^a  HU  sko^  ie  paid^  That  >the  bill  was  conreet 
Hie  only  thing  he  felt  uneasy  abont  was  the  $400  payment^ 
&gL  1  Hq  had  seaactcihed'  for  i^oeipt  and  wonld  seaixsh^  ^^sin, 

dICCUy  J&C.'*': 

Is.thie.iihe  langnageof  a  man  who  has  rQected.aclaim 
and  ist^udls  to  insist  upon  it  t  Oonld  «  grosser  deception  be 
practised  by  Mr*  £a^e  than  by  talking  continually  about 
settlifigt  looking  for  papeiBi  satisfying  his  mind,  believing 
Mr.  Barsalou  to  be  honest,  and  the  claim  to  be  a  fair  oney 
andrsd  IttlUilg  thie  claimant  into -confidence  in  his  intenti«ia 
to  pay;  unless  he  waer  satisfied  that  tl^  money  had  already 
been  psid,  tmtil  .h^s  Ciommunipation  (which  he  eonld  not  fiail 
to  me  had  been  entirely  overlooked  or  misnnderBtopd  by  Mr. 
Bar8al<>n)  had  ripen^  into  a  technical  defence,  then  to  throft 
aside  ahd  disi^gard  all  such  interviews,  and  flourish  his  letter 
in  dnr  faee  triomphaptly^  -- . 

The*  ^^tness  afte^rwafds  says  tlu^  may.  have  been  mthin 
ft^imonths^  it  ihay  have  been  within  four  months,  after  the 
first  iikterview. 

A  ehrcnmstfo^ce,  in-  reference^  to  which  tlie  witness  oonld 
not  be  mistaken,  fixes  the  time  of  this  iat^rview,  and  showa 
that  the  theory  of  the  ezecntor  (that  this  interview  took 
pJfiQa  ffft^  the  1st  of  Ji^nary,  1856,}  capnot  be  tra,e; 

•      »  .... 

YI.  On  the^whol^  issi^y^  subnet  that  if  ikere  evear  were 
a  irejecl^ioax  of  this  claim  it  has  been  repeatedly  and  effeetnally 
waived. .  There  is.no.reason.for  protecting  the  execntor  or  the 
estate  from  an  i^vestigaticm  of  the  actual  merits  of  1^  case, 
but,  pn  the  contrsjry,  every  reason  wJiy  the  yery  truth  and 
right  of  the  matter  i^uld  be  laid  before  dus  cowt  and  sim- 
pie  justice  be  m^ted  out  to  all. 

J.  W.  BsNBDioT,  for  Exieuior.    > 
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The  Bim]ioeA3x.^^Yictor  BanaloQ^  claiming  to  be  a  creditar 
of  the  teetator,  having  presented  a  petition  for  the  payment 
of  hia  demand,  the  executor  interposed  as  a  defence  that  he 
had  legularlj  adrertised  for  claims,  that  the  demand  in  ques- 
tion had  been  presented  for  payment,  and  had  been  rejected, 
and  die  petitioner  failing  to  institute  a  suit  at  law  for  its 
recovery  within  six  months  thereafter,  the  daim  was^  barred 
by  ti^  statute^ 

The  Bevised  Statutes  have  provided  a  convenient  and 
summary  method  for  the  ascertainment  of  demands  agamst 
the  estate  of  a  deceased  person.  Bijc  months  after  the  grant 
of  letters  the  executor  or  administrator  may,  under  the  order 
of  the  Surrogate,  give  notice  by  advertisement  requiring  all 
persons  having  claims  against  the  deceased,  to  exhibit  the 
same  to  tibe  executor  or  administrator  within  six  months  from 
the  day  of  the  first  publication  of  such  notice.  When  the 
daim  is  presented,  satisfactory  vouchers  may  be  demanded, 
and  also  the  affidavit  of  the  claimant  that  the  dc|mand  is 
justly  due  over  and  above  all  payments  and  offitets.  If  thd 
justice  of  the  claim  be  doubted,  the  matter  in  controversy 
may  be  referred  to  three  referees  approved  by  the  Surrogate ; 
or,  if  the  daim  ^^  be  disputed  or  rejected,  and  the  same  shall 
not  have  been  referred,  the  claimant  shall  within  six  months 
Hfter  such  dispute  or  rejection,  if  the  debt  or  any  part  there- 
of be  then  due,  or  within  six  months  after  some  part  thereof 
shall  have  become  due,'  commence  a  suit  for  the  recoveiy 
thereof,  or  be  forever  barred  from  maintaining  any  action 
thereon."  (3  jS.^.,j^.  88,  89,  §§  84,  85,  86,  37,  88).  These 
provisions  are  judicious,  and  they  afford  ready  and  prompt 
means  for  the  final  adjustment  of  estates.  The  limitation  of 
six  months  within  which  the  creditor  must  bring  his  action 
at  law,  or  be  forever  barred,  relates  only  to  the  commence^ 
ment  ci  his  suit,  and  is  sufficiently  long  for  all  creditors  who 
are  in  earnest,  to  determine  whether  or  not  they  will  resort 
to  legal  proceedings.  Beyond  that  period,  the  law  does  not 
permit  ^eir  doubts  or  hesitancy,  to  stand  in  the  way  of  a 
distribution  of  the  estate  among  other  parties  whose  rights 
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are  unquestioned.  It  would  certainly  be  hard  to  Bnapend  all 
creditotB,  next  of  kin,  and  legatees,  fiom  die  enjoyment  of 
their  respectiYe  shareSy  becanse  of  some  single  claim,  hanging 
like  a  clond  oyer  the  whole  estate,  and  which  the  claimant 
is  in  no  haste  to  submit  to  the  decision  of  a  legal  tribnnaL 
I  consider  the  statute,  therefore,  as  entirely  reasonable,  and 
am  not  inclined  to  give  it  a  narrow  or  strict  construction. 
For  example,  if  the  letter  be  regarded  only,  then  it  applies 
simply  to  actions  at  law,  and  not  to  proceedings  like  the 
present,  for  the  recovery  of  claims  in  the  Surrogate's  Court. 
I  look,  howeyer,  to  its  spirit,  meaning  and  intent,  and  have 
no  hesitation  in  holding  that  the  limitation  of  six  months 
within  which  to  bring  suit,  is  applicable  in  principle  to  pro- 
ceedings before  the  Surrogate,  and  is  not  limited  solely  to 
actions  at  law.  There  is  no  reason  why  on  such  a  point  there 
should  be  one  rule  in  one  court,  and  another  rule  in  another 
court,  one  kind  of  justice  in  one  place,  and  another  kind  in 
another  place.  It  was  firom  analogy,  courts  of  equity  adopted 
the  statute  of  limitations  as  applicable  to  legal  demands,  and 
from  analogy  I  am  led  to  apply  the  provisions  of  the  statute 
now  under  consideration  to  proceedings  on  claims  before  the 
Surrogate.  This  leaves  the  law  consistent,  harmonious  and 
symmetrical,  in  all  its  departments  of  administration. 

On  coming  to  apply  the  statute  to  the  case  now  before  me, 
I  find  the  main  difficulty  to  consist  in  determining  whether 
the  claim  in  question  was  ^^  disputed  or  rejected  "  within  the 
meaning  of  the  statute.  It  was  presented  to  the  executor  in 
writing  on  the  seventh  of  April,  1855.  Two  days  after,  the 
executor  replied  that  he  could  not  receive  it  as  a  claim,  but 
required  ^^satisfactory  vouchers  in  support  thereof,"  and  the 
claimant's  "affidavit  according  to  the  statute."  A  bill  of 
items,  amounting  to  $581  88,  duly  verified,  was  accordingly 
made  out  by  Mr.  Baisalou  and  presented  to  the  executor, 
who  on  the  2lBt  of  April,  1855,  wrote  to  the  claimant  as 
follows  *: — "  Your  claim,  presented  against  the  estate  of  Wil- 
liam Wright,  deceased,  I  must  reject,  on  the  ground  that 
you  took  his  affidavit  for  the  amount  of  $400,  and  gave  him 
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credit  for  said  amount ;  and  no  drcumstance  having  since 
occurred  which  would  jnstifj  ns  in  qnestioning  the  correct* 
neas  of  the  affidavit.  I  do  not  object  to  the  $181  88.^'  Are 
the  words  "  mnst  reject "  contained  in  this  communication) 
final  and  conclusive  as  a  rejection  of  the  claim  t  The  peti- 
tioner insists  that  thej  are  not,  and  that  thej  were  not  iSO 
intended,  and  to  sustain  the  position  points  to  his  own  letter 
in  reply,  dated  April  28, 1866,  wherein  he  says,  ^'  I  duly  re- 
ceived jour  letter  of  April  21st,  admitting  my  claim*  for 
$181  38,  but  stating  that  you  want  to  reject  the  balance  of 
$400,  on  the  ground  that  I  took  his  affidavit  and  gave  him 
credit  in  his  lifetime  for  that  amount.  However,  consider- 
ing the  nature  of  the  affidavit,  and  the  manner  in  which  it 
was  received,  I  beg  to  enclose  a  copy  of  it,  thinking  that 
when  you  settle  with  the  estate,  you  will  find  it  proper  to 
make  a  reserve  for  that  amount."  Subsequently  to  this  period^ 
there  were  various  conmiunications  between  the  parties, 
until  September,  1866,  when  the  executor  in  reply  to.  a 
request  from  the  petitioner's  attorneys  for  a  definitive  answer 
in  regard  to  the  claim,  said,  '^  I  have,  since  I  saw  you,  care- 
fully, and,  I  think,  impartially,  considered  all  the  arguments 
yon  have  brought  to  bear  in  relation  to  the  payment  of  Mr. 
Barsalou's  claim  against  the  estate  of  William  Wright,  de- 
ceased, but  I  still  am  unable  to  discover  any  reason  for 
rKimging  the  opiuiou  I  ezpressod  in  my  letter  to  Mr.  Barsalou 
of  81st  of  April,  1866." 

There  does  not  appear  at  any  time  to  have  been  a  dispute 
of  the  items  of  Barsalou's  bill,  which  was  for  goods  sold  and 
delivered;  but  the  controversy  related  solely  to  an  alleged 
payment  by  Wright  of  $400  to  a  clerk  of  Barsalou,  who 
absconded  in  1862.  Wright  in  his  lifetime  had  made  an 
affidavit  of  this  payment,  and  this  the  executor  contended 
had  been  accepted  by  Barsalou  as  proof  of  payment.  I 
have  no  opinion  to  express  as  to  the  merits  of  that  question, 
but  am  only  called  upon  to  consider  whether  the  demand 
was  BO  rejected  by  the  executor,  as  to  prevent  the  court  from 
Teaching  and  passing  upon  the  merits.    There  can  be  no 
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dcmbt  iimtj  if  the  ezecntor  had  rested  upon  Hie  notice  con- 
tained in  the  letter  of  April  21, 1865,  as  a  podtiTe  rejection, 
and  had  refnsed  to  parley  with  the  creditor  on  the  subject, 
the  language  of  the  letter  was  sofSdently  explicit  to  consti- 
tnte  a  depute  or  rejection  of  the  demand.  If  that  attitude 
had  been  taken  at  the  outset,  the  creditor  would  haye  known 
where  he  stood,  and  have  been  bound  to  act  hostilely.  But 
when  with  the  rejection  a  reason  for  it  was  given ;  when  by 
the  c<»Te6pondence  and  conduct  of  the  claimant  the  executor 
was  apprised  that  the  rejection  was  not  esteemed  as  d^ni- 
tire,  but  only  as  deiiberative ;  when  the  argomehts  were 
considered  between  the  parties  pro  and  oan^  and  the  facts 
were  farther  investigated;  when  the  execut<jr,  in  his  liust 
letter  on  the  subject,  alludes  to  the  alleged  rejection  in  April, 
1855,  as  an  ^^  opinion ;"  when  down  to  the  time  of  this  trial 
.  the  claimant  had  never  learned  that  the  executor  regarded 
it  as  a  rejection  on  which  the  statute  of  six  months  limitar 
tion  b^an  to  run ;  when,  in  fact,  there  was  no  reference  to 
the  statute  even  after  the  efflux  of  the  six  months,  but  the 
parties  were  still  treating ;  under  such  a  state  of  circunl- 
fttances,  I  have  no  doubt  that  it  is  the  duty  of  the  court  to 
interpret  the  whole  matter  through  from  beginning  to  end  in 
harmony  with  the  conduct  of  the  parties.  Oh  either  side 
there  was  a  mutual  effort  to  convince  each  other.  A  strict 
view  of  the  letter  of  April,  1855,  as  a  rcgection  under  the 
statute  was  never  even  suggested.  The  subsequent  commu- 
nications were  inconsistent  with  such  an  idea.  If  the  executor 
intended  to  avail  himself  of  the  statute,  and  to  occupy  that 
ground,  he  should  have  stood  upon  it,  so  that  it  could  have 
been  seen  that  he  was  an  adversary.  When  he  entered  into 
the  field  of  argument  and  deliberation,  good  faith  required 
that  a  new  attitude  or  the  resumption  or  the  reservation  of 
ka  old  one,  should  be  signified,  so  that  the  other  side  migbt 
not  bfe  misled.  That  notice  was  substantially  given  by  Ae 
letter  of  September,  1856,  and  not  before.  The  statute  con- 
sequently is  not  a  bar  to  the  present  proceeding. 
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MOOTBIB  t;«.  HUBT. 

In  tie  matkr  qfthe  &fate  qfBBSjAxm  F.  Hubt,  d$oea8ed. 


«eoDtett  M  to  the  probate  of  a  will,  and  the  Siinro|^te*s  decree  admittbg 

the  inetmmeiit  to  proof,  if  an  appeal  be  taken,  a  collector  may  be  appointed 

oo  the  application  of  the  next  of  kin,  although  reeiated  by  the  party  dafaning 

ttiderthewHL 
Tha  appointment  of  a  ooUeetor  ie  entirely  within  the  diacretion  of  the  Surrogate^ 

and  ia  uanally  made  whenever  there  ia  probability  of  long  delay  in  th«>  grant 

of  adminiatration  in  cbieC 
Pending  litigation  of  the  probate,  the  eatate  ihoald  not  be  left  without  official 

cue  and  anpeninon. 
It  it  not  proper  nor  cuitomary  to  appoint  either  of  the  partiea  litigating,  collector; 

an  indiffisrent  person  should  be  selected. 

M.  6.  HjkBBiireToir,  for  FeUUoner. 

B.  P.  Hall, 

D.  D.  Fold,  for  Executor. 


The  Susbooate. — The  probate  of  the  will  of  the  decedent 
wa^  copteeted, before  me/ and  lui  appeal  from  my  decree 
admitting  the  same  to  proof)  take^  to  the  Supreme  Court. 
T#o  of  the  next  of  kin  now  apply  for  letters  of  collection, 
and  the  application  is  resisted  by  the  execi^tcfr  and  principal 
legatee,  i  The  object  contemplated  by  the  8tatu!te  in  the  ap- 
pointment of  a  special  administrator,  is  ^^  the  collection  and 
preservation  of  the  goods  of  the  deceased,"  whenever  a  delay 
is  necessarily  produced,  by  reason  of  a  contest  or  any  other 
cause,  in  tbe  grant  of  letters  testamentary  or  of  administra- 
tion. The  matter  is  entirely  within  the  discretipn  of  the 
Surrogate,  which  is  ordinarily  exercised  in  authorizing  the 
collectorship,  'whoever  a  loiig'  delaj^  appears  probable  in 
respect  to  the  grant  of  administration  in  chief.  The  contest 
in  this  case  relates  to  the  probate  of  the  will,  and  therefore 
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involves  the  title  of  the  very  property,  which  it  is  sought  to 
place  in  the  hands  of  the  collector.  The  case  is  pending  on 
appeal  in  the  Supreme  Court,  and  if  carried  to  the  Conrt  of 
Appeals  cannot  be  finally  determined,  very  briefly.  Daring 
this  litigation,  there  is  no  reason,  why  the  property  of  the 
decedent  should  be  left  without  official  care  and  supervision. 
The  petitioner  states  its  amount  and  value  at  twenty  thou- 
sand dollars,  and  the  executor  named  in  the  will  does  not 
estimate  it  beyond  fifteen  hundred  dollars.  In  either  case  it 
is  of  sufficient  consequence  to  be  placed  in  the  hands  of  a 
collector,  until  the  controversy  be  detennined.  It  is  not  pro- 
per nor  customary  to  appoint  either  of  the  parties  litigating, 
collector.    An  indifferent  person  should  be  selected. 


Black  vs.  Black. 
In  the  maUer  of  the  Eetate  of  Zass  Black,  deceased. 

Bt  the  ConstitaUon  of  the  United  SUtei,  and  the  Act  of  Ccngren  of  Maj  28, 
1790,  the  iame  iaith  and  credit  are  required  to  be  preh  to  a  judicial  reooid 
in  all  the  Statei  of  the  Union,  as  it  poeaessea  by  Uw  or  usage  in  the  Stato 
where  the  jadgment  was  rendered. 

Judgments  in  other  States,  ftirly  and  regularly  obtained,  are  foil  and  condiisive 
eridence  of  the  matters  adjudicated.  This  doctrine,  however,  is  held  in  anh- 
sendence  to  the  principle  that  to  entitle  the  judgment  to  full  fidth  and  credit, 
the  court  in  which  it  was  rendered  must  have  had  jurisdiction  of  the  pemnns, 
and  of  the  subject  matter. 

Jurisdiction  of  the  subject  matter  is  to  be  tested  bj  the  authorised  extent  of  the 
powers  of  the  court,  in  regard  to  the  alleged  cause  of  action.  Having  juris- 
diction of  the  subject  matter  as  alleged,  the  merits  of  the  decision  upon 
the  facts  of  the  case  cannot  be  investigated  and  criticised  coliatsfally  in  ano- 
ther tribunal 

No  one  is  bound  personally  by  judicial  proceedings,  vrithont  escpress  or  eonstme- 
tive  notice ;  and  the  judgment  of  a  court  of  competent  jurisdiction  in  ano- 
ther State  may  be  questioned,  on  the  ground  tiiat  the  defendant  did  not  receive 
notice  of  the  commencement  of  the  suit 

The  recitals  of  tlw  record  of  a  judgment  in  another  State,  asserting  due  eervies 
of  process  upon  the  defendant,  are  not  ooncluaive  evidenoe  of  the  jurisdie* 
tion  of  the  court  over  the  person,  but  they  afford  presumptive  evidenoe  of 
the  fikct,  and  will  be  held  conclusive  unless  deaxly  and  ezpiieitly  diepgcweA 
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Hm  detedant  miMt  dispio?e  ereiy  mode  of  lawftil  ■ervica  of  procoM,  lo  u 
not  to  Imto  tho  mind  of  the  cooit  in  doubt 

When  in  the  ieeord#f  proceeding!  for  a  diTorce  in  the  Court  of  Chancery  of 
.  the  State  of  New  Jeraey,  the  allegationa  contained  in  the  hiU  of  complaint 
were  anffident  to  authorize  the  juriadiction  of  the  court,  the  proccaa  waa  re- 
tnmed  **  aerred"  by  the  aberiff,  and  the  proofa  aaatained  the  chargea  of  the 
bilL — Bdd,  that  the  decree  could  be  qneationed  collaterally  only  on  the  ground 
that  the  court  had  not  obtained  juriadiction  orer  the  peraon  of  the  defendant. 

At  the  time  of  the  inatitutioo  of  the  auit,  the  defendant  waa  a  reaident  of  the 
Slate  of  New  Jersey,  had  been  living  there,  occupying  fiimiahed  apaitmentay 
over  a  year,  and  had  no  other  domieii  Though  it  waa  alleged  that  at  the 
time  of  the  iaauing  of  the  aubpoena  to  appear  and  anawer,  she  had,  without 
romoving  her  furniture,  left  her  abode,  for  the  purpoae  of  a  temporary  >irit 
to  the  State  of  Connecticut,  with  the  intention  of  not  returning,  yet  it  waa 
held  that  aha  had  not  effected  a  change  of  domieii,  fiom  the  ^ct  that  ahe 
had  not  acquired  a  new  reaidence.  A  change  of  reaidenee  doea  not  reat  in 
mere  intention.  The  domieii  can  be  altered  only  by  a  conjunction  of  the 
het  with  the  intention. — Held^  alao,  that  aa  a  reaident  and  citizen  of  New 
Jeraey,  the  defendant  waa  amenable  to  ita  lawa  and  bound  by  their  pron- 
aiooa  relative  to  conatructiTo  aerrice  of  proceaa. 

The  atatnte  of  New  Jeraey  allowing  aervice  of  a  aubpcsna  to  appear  and  anawer* 
by  leaving  a  copy  thereof  at  the  defendant*a  *'  dwelling-houae  or  uaual  place 
^  abode,"  and  the  proceaa  having  been  returned  *'  served  **  by  the  aherifff— 
Heid^  that  aervice  by  copy  should  be  affirmatively  disproved  ;  and  that  to 
auppoae  a  violation  of  duty  on  the  part  of  the  aheriif,  would  require  evidence 
ao  complete  and  atringent  aa  abaolutely  to  exclude  any  adution  conaiitent 
with  hia  innocence  and  integrity. 

The  return  of  an  officer  aa  to  the  aervice  of  proceaa  cannot  be  impeached  colla- 
terally, but  may  be  impugned  only  in  an  action  for  a  falae  return,  or  on  the 
indictment  of  the  officer,  or  in  an  application  to  the  court  iaauing  the  proceaa, 
made  by  n  party  interested  in  the  cauae. 

The  court  will  not,  aa  against  an  innocent  party,  lean  to  the  invalidation  of  a  d^ 
eree  of  a  court  of  competent  jurisdiction,  on  the  ground  of  an  alleged  want 
of  aervice  of  proceaa,  where  the  proceedings  were  all  regular  on  their  Amo, 
the  defendant  had  notice  in  ftct  that  the  auit  waa  instituted,  and  a  decree 
had  been  pronounced,  but  did  not  ^ply  to  be  heard,  or  to  have  the  decree 
opened,  and  inatituted  no  judicial  proceedinga  until  after  the  death  of  the 
.  complainant,  and  of  the  officer  the  truth  of  whoae  return  waa  questioned. 


A.  H.  Daha,  for  PeiUymtr* 

By  advice  of  eoTmsely  the  partieB  haying  submitted  the 
question  involved  in  this  application,  as  a  test  of  their  re- 
q[»ective  rights  relating  to  the  estate  of  the  deceased,  the 
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fiatiie  deliberatioii  'will  be  required  as  if  the  Surrogate  were 
paseing  upon  the  final  distribution. 

The  following  propositions  are  insisted  u^on  in  behalf  of 
Mrs.  Bebecf^a  Black,  in  respect  to  the  validity  of  the  decree 
for  divorce  in  New  Jersey,  which  i^  set  up  against  her  daim 
to  administration  :— 

L  That  no  decree  or  judgment  in  a  neighboring  State  is 
valid  against  a  defendant  who  was  not  served  with  process 
an4  has  not  voluntazily  appeared,  but  that  the  same  is  abso- 
lutely void. 

n.  That  the  record  of  such  a  decree  or  judgment,  if  it 
shows  on  its  face  the  service  of  process  or  the  voluntary 
appearance  of  the  party >  ifl  orAj  prima  faeie  evidence  dT 
that  fact,  and  that  proof  is  admissible  to  contradict  it. 

HL  No  acts  of  defendant,  as  the  omission  to  move  to  set 
aside  such  judgment  or  decree,  or  any  other  act  which  oiight 
be  termed  laches  if  a  mere  irregularity  were  in  question,  will 
be  an  estoppel,  or  can  in  any  manner  impair  the  right  of  de- 
fendant to  (K>ntest  the  validity  of  such  judgment,  whenever 
it  shall  be  attempted  to  enforce  it  in  this  State. 

lY.  Any  objection  to  the  jurisdiction  of  a  court,  of  another 
Stated  which  would  have  been  fatal  had  defendant  appeared 
and  made  the  objection,  is  equally  available  here  whenever 
it  shall  be  sought  to  enforce  the  judgment,  and  this  may  be 
done  collaterally.  As  the  Oourt  of  Ohancery  of  New  Jersey 
may  decree  a  divorce  for  desertion  only  when  the  defendant 
is  charged  with  desertion  for  five  yearp,  and  has  resided 
during  the  whole  of  such  period  in  the  State,  if  there  was  in 
fact  no  such  residence  of  five  years,  a  judgment  of  divorce 
would  be  per  ee  void. 

Y.  If  by  the  law  of  New  Jersey  any  other  than  personal 
service  should  be  m^e  sufficient  to  warrant  a  judgment, 
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Buch  law  would  be  inoperative  in  this  State,  and  a  jndgnient 
on  an  action  80  commenced  wonld  be  Toid,  as  being  lepn^ 
naat  to  natural  right 

If  these  propofiitionB  are  emstainable,  the  questions  of  .fact 
to  be  inquired  into  in  this  case  will  he- 
ist Was  Mrs.  Black,  the  defendant  in  the  diToroe  suiti 
personally  served  with  process  ? 

8d.  If  not,  has  she  done  any  act  that  would  in  law  be  an 
estoppel  against  objecting  to  the  decree  t 

3d.  Was  she  a  resident  of  New  Jersey  the  lengdi*  of  tiiuQ 
required  by  the  law  of  that  State,  in  order  to  give  the  court 
jurisdiction  to  grant  a  divorce  on  the  ground  of  desertion  t 

Hie  last  question  it  will  be  unnecessary  to  conffidec  If  there 
was  no  personal  service  of  process,  die  decree  would  in  that 
case  be  void ;  and  if  there  was  such  service  it  would  perhaps 
be  just  to  hold,  that  she  ought  then  to  have  defended  in 
New  Jersey  and  set  up  the  want  of  jurisdiction. 

1.  As  to  the  effect  of  a  judgment  or  decree  in  an  actioUi 
in  which  there  was  no  personal  service,  and  no  appearance 
by  the  defendant 

In  this  State  the  decisions  are  uniform,  that  such  a  judg^ 
ment  would  be  void.  Borden  vs.  FUoJi^  15  J.  £.,  181,  is  the 
leading  case.  It  was  argued  by  eminent  counsel,  and  was 
decided  with  deliberation  by  an  able  court.;  The  divorce 
which  was  in  question  in  that  case  was  granted  by  the  Su-* 
preme  Court  of  Vermont,  and  the  record  recited  that  defend- 
ant bad  been  duly  notified  to  appear,  but  had  n^lected  to 
do  so.  It  did  not  appear  that  defendant  had  actual  notice, 
and  by  the  laws  of  Yermont,  publication  in  the  newspapers 
was  made  sufScient  notice.  0.  J.  Thompson  said  ^^  tibat  to 
sanction  and  give  effect  to  such  a  divorce  would  be  contrary 
to  die  first  principles  of  justice.  To  give  any  binding  effect 
to  a  judgment,  it  is  essential  that  the  court  should  have  juris- 
diction of  the  person  and  of  the  subject  matter  *  *  *  Hie 
want  of  jurisdiction  makes  it  utterly  void  and  unavailable 
for  any  purpose.    The  cases  in  the  English  courts,  and  in 

those  of  our  sister  States,  as  well  as  in  tibi^  court,  are  very 
Vol.  IV^12 
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strong,  to  ^ow  that  judicial  proceedings  against  a  person 
not  served  with  process  to  appear,  and  not  being  within  the 
jurisdiction  of  the  court,  and  not  appearing  in  person  or  by 
attorney,  are  null  and  void.  We  refer  to  the  cases  of  £{s- 
sell  Ys.  Btngga^  9  Ma9a,j  464 ;  JKtbbe  vs.  Etbbey  Eirfnfs  JRep.^ 
119 ;  Barber  vs.  Root^  10  Mass.y  262,  and  to  cases  in  our  own 
courts;  and  also  notice  the  case  of  Mills  vs.  Duryee^  7 
Cranch.^  481,  and  hold  that  the  decision  in  that  case  must  be 
limited  to  judgments  in  actions  in  which  defendant  had  ap- 
peared, or  had  the  opportunity  of  doing  so." 

In  Andrews  vs.  Montgomery^  19  J.  R.^  162,  the  rule  in 
Mills  vs.  Dwryee  was  recognized,  with  the  qualification  that 
it  must  i^pear  that  the  court  had  jurisdiction  of  the  person. 
{PefT  Spencer,  C.  J*yP'  164). 

Shumway  vs.  StiUnum,  4  Cow.,  292.  The  same  qualifica- 
tion is  again  asserted,  subject  to  which  it  is  admitted,  that 
the  judgment  of  a  court  of  another  State  is  conclusive, — ^the 
record  itself,  however,  the  court  say,  is  only  primd  facie 
evidence  of  jurisdiction,  and  may  in  that  respect  be  contro^ 
verted. 

Starbtick  vs.  Mwrray,  5  Wend.,  148.  The  question  in  this 
case  was  whether  a  judgment  obtained  in  Massachusetts, 
which  recited  that  the  defendant  appeared,  was  an  estoppel 
to  his  showing  that  he  did  not  appear,  and  it  was  held  not  to 
*be.  Marcy  J.,  said  that  the  jurisdiction  of  the  court  is  ques- 
tioned for  the  purpose  of  showing  that  the  supposed  record 
is  not  in  truth  a  record — ^^  it  is  reasoning  in  a  circle  to  say  that 
it  is  a  record,  because  it  recites  that  defendant  appeared,  and 
that  he  appeared  because  it  is  so  recited  in  the.record.  Un- 
less a  court  has  jurisdiction,  it  can  never  make  a  record 
which  imports  absolute  verity  against  a  party  over  whom  it 
haa  usurped  jurisdiction,  and  he  ought  not  therefore  to  be 
estopped  from  proving  any  fact  that  goes  to  establish  the 
truth  of  a  plea  alleging  want  of  jurisdiction." 

Shurmjoay  vs.  Stillman,  6  Wend.,  447.  This  was  the  same 
case  that  was  reported  in  4  Cow.,  292.  The  question  was 
t^en  upon  demurrer  to  a  plea :  it  was  in  this  case  upon  the 
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effect  of  a  record  produced  at  the  trial)  in  which  record  it 
was  recited  that  defendant  appeared  by  attorney.  This  was 
held  primd  facie  sufficient,  although  it  appeared  that  there 
had  been  no  service  of  process,  but  it  might  have  been  dis- 
proved by  defendant. 

"An  examination  of  the  cases,"  (says  Savage,  0.  J.)  "re- 
sults in  the  establishment  of  the  following  proposition :  That 
the  judgment  of  a  court  of  general  jurisdiction  in  any  State 
in  the  Union  is  equally  conclusive  upon  the  parties  in  all  other 
States.  This,  however,  is  subject  to  two  qualifications :  1.  If 
it  appear  by  the  record  that  the  defendant  was  not  served 
with  process,  and  did  not  appear  in  person  or  by  attorney, 
such  judgment  is  void.  2.  If  it  appear  by  the  record  that 
the  defendant  appeared  by  attorney,  the  defendant  may  dis- 
prove the  authority  of  such  attorney  to  appear  for  him." 
This  decision  is  reiterated  in  Noyes  vs.  BuUeTy  6  £arb.y  613, 
except  that  it  was  held  that  if  the  record  does  not  show  juris- 
diction the  defect  cannot  be  supplied  by  parol  evidence. 

Bradshmo  vs.  Heathy  13  TF<?n^.,  407.  A  divorce  obtained 
in  Connecticut,  without  notice  to  defendant,  was  declared  void. 
The  question  is  discussed  at  some  length  how  far  divorces 
granted  in  one  State  shall  be  operative  in  other  States,  but  is 
left  undecided.  In  this  case,  the  record  did  not  show  that 
defendant  had  notice :  it  was  also  proved  that  at  the  time 
the  divorce  was  granted  defendant  was  residing  in  New 
York. 

The  court  did  not,  in  the  case  last  cited,  consider  the  ques- 
tion of  residence  in  any  other  view  than  as  bearing  upon  the 
fSsu^t  of  actual  service.  Kesidence  is  to  be  distinguished  from 
domidl,  if  any  effect  is  to  be  given  to  it  varying  the  ordinary 
right  to  personal  notice.  If  by  the  law  of  a  State,  suit 
might  be  commenced  without  personal  service  of  process, 
it  might  be  said  that  citizens  of  the  State  are  subject  to  the 
law,  although  citizens  of  other  States  might  not  be.  But  it 
is  evident,  that  mere  temporary  residence  would  not  consti- 
tute such  a  citizenship,  as  should  be  subject  to  such  important 
consequences.    Bomicil,  wbich  imports  an  intention  of  per- 
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mamently  abiding  in  the  State,  would  be  neceasaiy  as  the 
baeifi  of  such  implied  legal  obligation. 
'.  The  question  is  not  without  difficulty,  whether  the  mar- 
riage ^ntract  ought  ever  to  be  dissolved,  except  according  to 
the  laws  of  the  State  or  country  where  it  was  contracted ; 
and  there  certainly  is  good  reason  for  holding  that  the  disso- 
lution ought  not  to  be  subject  to  the  lex  loeij  unless  both  par- 
ties have  beoome  citizens  of  the  State  or  country  where  the 
divorce  is  sought. 

'  Uie  laws  of  Scojbland  are  in  this  respect  defective,  in  ad- 
mitting the  residence  of  one  of  the  parties,  as  sufficient  to 
give-  authority  to  their  courts  to  decree  a  divorce  according 
to  their  laws. .  In  England  the  rule  is  different,  it  being  there 
held  that  Ithe  marriage  of  English  subjects  cannot  be  annulled 
except  according  to  the  English  laws.  {Story*a  Confiiot  qf 
ZaWy.  §§  597  aru2  218 ;  LMey's  Case,  1  BueeeU  <t  Byan'a 
€¥.  Cos.,  287 ;  Warrender  vs.  Warrender,  9  Bligh,  122). 

Eesidence  in  one  of  our  States  is  slight  evidence  of  citizen- 
'  ship,  in  the  sense  referred  to  in  the  rule  before  mentioned. 
Qur  people  change  their  residences  for  business  purposes 
with  great  facility,  and  it  would  be  unsafe  to  hold  that  a 
man's  migration  to  one  or  another  State,  even  if  he  has  his 
fiunily  with  him,  shall  be  considered  a  deliberated  election  to 
assume  all  the  obUgations  that  would  attach  to  a  native-bom 
citizen  of  such  State. 

In  the  courts  of  our  State  it  has  been  held,  that  a  tempo- 
rary residence,  of  ioth  huebcmd  and  toifey  in  another  State, 
was  not  sufficient  to  give  the  courts  of  that  State  jurisdiction 
to  grant  a  divorce  for  causes  not  recognized  by  the  laws  of 
this  State,  when  such  residence,  was  for  the  purpose  of  obtain- 
ing such  divorce.  {Jackean  vs.  Jackson^  1  J.  JS.y  424 ;  Pauling 
vs.  Birdie  Bvr.y  18  J.  B^  192.) 

In  the  last  case,  the  judgment  was  given  upon  other 
grounds,  but  the  previous  decision  was  adverted  to.  Per 
Piatt,  J.,  p.  208.  See  also  the  remarks  of  Savage,  C.  J.,  in 
18  Wend.,  421, 

In  Massachusetts  the  same  principle  was  recognized  in  the 
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etee  of  Ba/rier  vs.  Hootj  10  Mom.,,  260.  Hie  parties  had 
been  divorced  in  Vermont,  bnt  it  appeared  that  they  had 
eBtabliehed  their  residence  in  Such  a  manner  as  to*  prove  a 
permanent  domicil.  This  was  held  sufficient  to  give '  the 
court  jurisdiction,  but  Sewall,  J.,  says,  "  The  laws  6f  Ver- 
mont, which  authorize  the  Supreme  Court  of  that  State  to 
proceed  in  suits  for  divorce  in  favor  of  persons  resident  there 
for  a  time,  but  having  no  settled  domicil  within  the  State, 
against  persons  resident  and  domiciled  in  other  States,  upon 
allegations  of  offences  not  committed  within  the  State,  *  * 
cannot  be  justified  by  any  principles  of  comity;"  He  adds, 
that  such  a  course  of  proceeding  is  injurious  to  the  morals 
of  the  people  of  other  States,  and  ought  to  be  reprobated  and 
counteracted  by  legislative  provisions  in  the  other  States. 

Upon  the  general  question  of  the  effect  of  a  judgment 
without  personal  service  of  process,  it  can  admit  of  no  doubt 
that  such  a  judgment  would  be  void  in  our  courts,  in  an 
action  between  citizens  of  our  own  State.  The  only  differ- 
ence between  this  and  a  judgment  in  the  courts  of  another 
State  is,  that  it  might  be  necessary  in  the  former  to  apply  to 
have  it  set  aside,  but  if  the  record  did  not  show  personal 
service  even  this  would  not  be  required.  A  class '  of  cases 
that  might  seem  to  constitute  an  exception,  viz., —where 
notice,  by  publication,  is  allowed  by  statute,  and  when  judg- 
ment is  allowed  against  several  joint  debtors  by  service  of 
process  upon  one, — ^will  be  found,  upon  exiunination,  not  to 
eonflict  with  the  principle  above  stated. 

The  cases  in  which  a  suit  could  be  commenced  by  publi- 
cation, related  only  to  real  estate,  as  in  the  foreclosure  of 
mortgages  or  in  partition,  until,  by  the  Oode,  §  186,  §  2,  it  was 
authorized  in  personal  actions  ^^  where  the  defendant  being 
a  resident  of  the  State  has  departed  therefrom,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  keeps  himself  concealed  therein  with  the  like  intent." 

The  effect  of  this  provisioif  of  the  Oode  has  not  been  deter- 
mined, but  it  may  be  inferred  from  many  intimations  by  our 
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courts,  that  whenever  the  question  shall  be  presented,  it  will 
be  held  that  the  law  is  inoperative. 

The  fo]:mer  joint  debtor  act  had  no  qualification,  yet  the 
courts  held  that  the  judgment  was  only  prima  facie  evidence 
against  the  party  not  served.  The  Bevised  Statutes  limited 
the  effect  of  the  judgment,  so  that  it  should  only  be  evidence 
against  the  party  not  served,  of  the  amount  of  liability,  when 
his  liability  should  be  established  by  other  evidence ;  but  it 
has  been  held,  that  it  is  not  evidence  for  any  purpose. 
(See  Mervin  vs.  KunAd^  23  Wmd.^  293.) 

In  OaJdey  vs.  AspinwaU^  4  Cama.y  513,  Bron^on,  0.  J.,  said, 
^^  Under  our  form  of  government,  it  is  questionable,  to  say 
the  least,  whether  the  legislature  can,  in  any  case,  without  an 
express  Ucense  from  the  people,  authorize  a  judgment  which 
shall  be  in  personwm,  against  a  defendant  who  neither  ap- 
peared nor  was  in  any  way  served  with  process.  That  State 
must  not  boast  its  civilization  where  the  legislature  has 
power,  to  provide  that  a  man  may  be  condemned  unheard." 

The  principle  maintained  by'  our  courts  that  a  judgment  is 
of  no  effect  without  service  of  process,  or  a  voluntary  appear- 
ance, has  been  recognized  by  the  courts  of  other  States  in 
the  following  cases :  BiaaeU  vs.  Briggs^  9  Mas8.  462 :  Hall 
vs.  Williams  J  6  Pick.y  232  ;  Aldrich  vs.  JSinneyj  4  Oonn.j 
880;  Steel  vs.  Smith,  7  Watts  ds  Serg.y  447;  Harmon  vs. 
Taylor,  2  Vem,,  66 ;  Ewer  vs.  Coffin,  1  Gushing,  28. 

Li  Oleason  vs.  Dodd,  4  Mtto.,  833,  the  record  of  a  judgment 
in  Maine  recited,  that  the  death  of  the  original  plaintiff  was 
suggested,  and  that  ^^  ike  admvnistraior  then  cams  inJ^^  It 
was  held  that  the  record  was  only  jf/rimA  fade  evidence  of 
the  appearance  of  the  administrator,  and  could  be  rebutted. 

Downer  vb»  Shaw,  2  Foster,  {N.  H.)  277,  a  record  of  a 
judgment  recovered  in  Vermont  was  produced,  in  which  re- 
cord it  was  recited,  that  defendant  was  Mtijied  of  the  proceed- 
i^^ — ^\  appeared  also  by  a  recital  in  the  writ  that  defendant 
was  a  resident  of  New  Hampshire — it  was  held  that  the 
record  was  not  sujfficient  to  prove  service,  so  as  to  give  the 
court  jurisdiction. 
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Perley,  J.,  sayB,  "  the  record  states  the  legal  conclusion  of 
the  conrt,  and  not  the  facts  npon  which  thej  adjudged  that 
notice  had  been  given*  Such  general  statement  wonld.have 
been  whoUj  insufficient  in  an  officer's  return,  and  it  is  diffi* 
cult  to  see  why  it  ought  to  have  any  greater  effect  in  a  foreign 
record." 

In  Harris  vs.  Hardeman^  14  How,^  U.  S.j  884,  Daniel,  J., 
said  that  ^^  in  all  judgments  by  default,  whatever  may  affect 
their  competency  or  regularity,  eveiy  proceeding  inclusive  of 
the  writ  and  indorsement  thereon,  down  to  judgment  itself, 
is  part  of  the  record,  and  is  open  to  examination."  And  the 
judgment  in  question  in  that  case  was  declared  void,  not- 
withstanding the  recital  of  service  of  the  writ  on  defendant, 
inasmuch  as  by  the  return  on  the  writ  sufficient  service  was 
not  shown.  The  Statute  of  Mississippi  authorized  service 
if  defendant  could  not  be  found,  by  leaving  a  copy  at  defend- 
ant's usual  abode,  with  his  wife  or  some  member  of  his  family. 
The  Tule  of  the  Circuit  Court,  TJ.  S.,  authorized  service  by 
leaving  a  copy  at  defendant's  usual  abode,  twenty  days  before 
the  return  day.  The  return  on  the  writ  was,  "Executed  on 
the  defendant  by  leaving  a  true  copy  at  his  residence."  This 
waa  held  to  be  insufficient  to  give  the  court  jurisdiction  either 
under  the  statute  or  the  rule  of  court. 

In  the  Kew  Jersey  decree  the  subpoana  and  return  are  a 
part  of  the  record.  The  return  is  without  date,  and  does  not 
ahow  the  manner  in  which  service  was  made — ^if  by  copy,  it 
was  required  to  have  been  done  ten  days  before  tiie  return 
day,  (  Winan^s  Dig.y  89,  §  9,)  the  omission  to  state  which,  is 
a  &tal  defect  according  to  tiie  case  last  cited.  The  return 
18  equally  defective  as  proof  of  personal  service.  It  should 
have  stated  that  the  service  was  personal. 

The  decree  would  not,  therefore,  upon  general  principles, 
be  auBtainable  even  in  the  courts  of  iNew  Jersey. 

It  is  not  necessary,  however,  to  go  to  the  courts  of  Kew 
Jersey  to  get  relief. 

In  Siall  vs.  WiUiamaj  6  Pick.y  232,  Parker,  C.  J.,  consid- 
ered the  argument  that  the  judgment  was  valid  in  Hie  State 
where  rendered,  until  set  aside,  as  of  no  weight. 


181      OASES  IN  THE  SURROGATE'S  COURT. 

BLACK  V9*  BLACK. 

It  might  (said  he)  bo  good  there  until  rev ereed^  but  a  peiBon 
who  Was  not  within  the  State  by  whose  court  the  judgment 
was'jrendered)  is  not  bound  to  go  there  to  get  relief.  /^If 
not,  then  he  may  treat  the  judgmeiit  as  a  nullity,  &nd  the 
couztB:  heiie  will  80  treat  it,  when  it  is  made  to  appear  in  a 
legal  way,  that  he  was  never  a  proper  subject  of  the  adjudi- 
cation." 

S;  The  .second  proposition  which  I  stated  that-  althoofi^ 
the  record. of  such  judgment  or  decree  should  show  on  its 
face  the  service  of  process,  or  voluntary  appearance  of  tho 
party,  such  fact  may  be  controverted,  is  sustained  by 
many  of  fhe  cases  already  cited,  particularly  Starbtusk  vs. 
Murrayj  6  Wind.j  148 ;  Shumwa^y  vs.  SUUmany  6  /i.,.447  ; 
ITayeaYB.  ButUr^  6  ^ari.,  613.  See.  also  JTdftiftf  6bm.,  S60, 
n.,  6M  ecZ. 

The  decisions  of  the  Supreme  Court  of  the  United  States 
itK  the  cases  of  JftZ2r  vs.  Dwryee^  7  Oranch^  481 ;  Hompton 
vs.  McChmUU^  8  Whea.y  234,  and  McElmayne  vs.  Oohmj  18 
Peters^  812,  will  be-  found,  when  properly  imderstood,  not  to 
conflict  with  the  decisions  of  the  State  courts.  The  law  of 
Congress  cf  1790,  providing,  that  records  and  judicial  pxo- 
ceedmgs  shall  have  the  same  Saith  and  credit  given  to  them 
in  every  court  within  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  which  ^ey  are  taken, 
could  not  have  been  intended  to  maJce  such  records  conefai* 
siv^  against  parties  wha  were  never  within  the  junsdietion 
of  such  courts.  This  would  be  giving  $9^00^ /aiM  to.« 
i^ecoKl  of  another  State,  than  would  be  given  to  a  judgmeot 
in  our  own  StateJ  Sudh  a  judgment  in  the  courts  of  this  State 
would  be  held  void,'  and  although  a  motion  for  thatpuipoae 
might  be  necessary,  that  is  oxdy  a  matter  of  form..  It  could 
eeriainly  not  be  required  of  a  dtizon  of  this  State,  to  go  into 
another  State  for  the  pifrpose  of  making  a  motion  to  setasida 
a  judgment  in  an  action  .ta  which  he  was  never  a  party.    ' 

TToyn^,  t/I,  says,  in  the  case  cited  from  Peteis,  ^at  tiie  law 
abowrefenred  to,  ^^  means,  that  such  records  are  cohclniive 
upon  the  defendantin  any  State,  except  faranch  cadses  as 
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would  be  sufficiexit  to  set  aside  the  judgment  in  the  conrts  of 
the  State  in  which  it  was  rendered."  The  want  ci  notice 
wonld  be  snch  a  canse  in  the  courts  of  every  State ;  and  it  is 
coDfiistent  with  this  decision  that  the  courts  of  this  State 
when  such  a  record  is  produced,  should  declare  it  void,  for  a 
cause  which  in  the  State  where  it  was  rendered,  would  be 
a  sufficient  ground  for  setting  it  aside.  If  any  greater  lati- 
tude of  construction  should  ever  be  asserted  by  the  United 
States  Supreme  Court,  it  can  be  foreseen  that  it  would  not  be 
submitted  to  by  the  courts  of  this  State. 

3.  The  third  proposition,  viz.,  that  the  omission  of  defend- 
ant to  take  proceedings  to  set  aside  a  void  judgment,  will  not 
operate  as  an  estoppel,  it  is  unnecessary  to  discuss,  as  it  is 
conceded  by  the  counsel  in  this  case  for  the  adverse  party. 

4.  The  fourth  proposition  that  a  decree  may  be  impeached 
for  want  of  jurisdiction — ^that  is  to  say,  if  jurisdiction  is  given 
to  grant  a  divorce  for  five  years'  desertion,  and  continued 
residence  in  Kew  Jersey  during  that  time,  and  it  appear  that 
there  was  no  such  residence,  that  a  decree  would  be  void,  ia 
cotainly  sustainable  upon  principle.  The  only  question  that 
would  be  at  all  open  to  discussion,  would  be,  whether  a 
decree,  showing  upon  its  face  that  there  was  jurisdictiony 
would  exclude  the.  defendant  from  showing  the  contrary, 
which  is  the  question  discussed  above.  The  general  prin- 
ciple is,  that  a  party  is  never  precluded  from  showing  fraud 
or  want  of  jurisdiction ;  and  this  is  so  in  respect  to  a  decree 
of  divorce  in  a  foreign  country,  even  between  citizens  of  that 
country,  whenever  such  decree  is  brought  befoi^  our  courts 
fdr  adjudication.  (Stonfa  Oonfi.  of  Lmoa^  §  515,  550,  db  605 ; 
1  Orem.  Mo.,  §  546,  n. ;  1  OroMp.  Mda.  <b  JSas.,  277.)  Por 
the  same  reasons,  it  is  equally  allowable  to  inquire  into  the 
jurisdiction  of  a  court  of  another  State,  in  which  case  the 
quesdoii  would  be,  whether  by  the  law  of  such  State,  the 
court  had  juzisdiction.  {SUny^a  Oanjl.  ofZawaj  §  609,  db  682, 

The  fifth  proposition  it  is  unnecessary  to  discuss,  as  it  is 
ooneeded  that  service  was  not  made  in  this  case  by  leaving 
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a  copy  of  the  writ  at  the  last  place  of  abode  of  the  defendant. 
It  is  to  be  assumed  that  there  was  no  service,  if  personal 
service  was  not  made. 

Assuming  then  the  principles  above  stated  as  applicable  to 
this  case,  I  shall  refer  briefly  to  the  evidence. 

A  record  was  produced  from  the  Court  of  Chanceiy  of 
"New  Jersey,  to  prove  the  divorce  of  Mrs.  Black,  in  which  it 
is  stated,  that  the  ground  upon  which  the  decree  was  made, 
was  her  continued  abandonment  of  her  husband  five  years, 
during  which  time  she  resided  in  Kew  Jersey.  This  is  aver- 
red in  the  complaint,  and  recited  in  the  decree. 

By  the  laws  of  Kew  Jersey,  {Ni^xan^s  Digest^  205,)  the 
court  shall  have  jurisdiction  to  decree  a  divorce  for  desertion, 
when  complainant  or  defendant  is  a  resident  of  the  State  at 
the  time  of  filing  the  bill,  ^^  <md  shall  have  been  a  resideni  qf 
the  State  for  the  term  of  ji/oe  yeare^  during  which  9uoh  deeer- 
tion  shall  have  been  contimced.^^ 

The  bill  appears  by  the  record  to  have  been  filed  on  the 
18th  of  September,  1849, — ^the  subpoena  is  tested  on  the  20th 
of  September,  and  is  returnable  on  the  8th  of  October  of  the 
same  year.    This  subpoena  has  indorsed  on  it, 

"Served,  WilUam  Frame,  Sheriff." 
The  time  of  the  service,  or  by  whom  made^  is  not  mentioned 
in  the  return. 

The  mode  of  service  is  prescribed  by  statute,  to  be  either 
on,  the  person  or  by  copy  left  at  the  dwelling-house  or  usual 
place  of  abode  of  tiie  party  to  whom*  it  is  directed,  ten  days 
prior  to  its  return.  {Nixon^p.  89.) 

The  evidence  in  this  case  is,  that  Mrs.  Black  was  not  in 
New  JeTBCj  at  any  time  within  which  service  could  have 
been  made.  She  left  New  Jersey  before  the  20th  of  Auguat, 
1849.  Mr.  Weld  refers  to  a  letter  bearing  that  date,  which 
was  after  she  had  left.  Mr.  Gray  refers  to  a  memorandum 
in  his  cash-book,  made  on  the  very  morning  that  she  left,  on 
the  20th,  to  go  to  Connecticut.  Mr.  and  Mrs.  Waldo  testify 
that  she  came  to  Oonnecticut  on  the  2l8t  of  August,  and  did 
not  leave  there  until  the  12th  of  October,  during  ail  which 
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time  she  was  staying  with  the  Waldos.  She  w^  dangerously 
ill,  and  not  absent  dnring  any  part  of  that  time.  The  date 
of  her  leaving  is  fixed  by  yarions  documents,  which  are  in 
the  possession  of  the  Surrogate. 

It  is  also  proved  that  when  she  left  Mr.  Weld's  house  in 
1849,  it  was  with  the  intention  of  not  returning  there  again, 
and  that,  in  fact,  she  did  not  return,  except  to  take  away  her 
things,  which  was  in  the  latter  part  of  October,  after  she  had 
come  back  from  Connecticut,  and  then  only  for  a  single  night. 

While  she  was  absent,  a  man  called  to  serve  a  paper,  which 
Mr.  Weld  supposed  had  something  to  do  with  a  divorce,  from 
the  names  of  the  parties.  It  was  not  Mr.  Frame,  the  aheriffy 
but  according  to  the  description  given  of  the  persons  em- 
ployed by  the  sheriff,  and  Mr.  Weld's  recollection  of  the  man 
who  called,  it  must  have  been  one  Beynolds,  who  worked 
for  the  sheriff. 

When  Mr.  Weld  next  saw  Mrs.  Black,  which  was  after  her 
return  from  Connecticut,  he  asked  if  she  had  been  served 
with  a  notice  at  the  suit  of  Mr.  Black,  and  on  her  replying 
that  she  had  not,  he  informed  her  that  some  one  had  called 
at  the  house  to  serve  a  paper.  She  expressed  some  surprise, 
and  seemed  disturbed)  and  in  order  to  quiet  her  mind,  he 
offered  to  make  inquiry.  He  did  so,  and  was  advised  by  the 
person  he  consulted  (he  thinks  Mr.  FreUnghuysen)  that  Mrs. 
Black  need  have  no  uneasiness,  as  no  proceeding  could  be 
taken  without  service  of  process  upon  her.  This  he  commu- 
nicated to  her  when  he  saw  her — ^he  might  have  sent  word 
before,  as  he  had  the  opportunity  of  sending  often  to  New 
Tork. 

The  residence  of  Mrs.  Black  was  satisfactorily  proved  to 
have  been  in  the  city  of  New  Tork,  to  the  spring  of  1848, 
when  she  went  to  Mr.  Weld's,  in  New  Jersey,  where  she 
remained  till  August,  1849,  after  which  she  made  a  visit  to 
Connecticut,  and  then  went  to  Brooklyn  to  reside. 

Upon  these  facts  it  is  clear,  that  tibie  Chancellor  of  New 
Jersey  had  no  jurisdiction  to  grant  a  divorce,  whether  pro- 
cess was  served  or  not. 
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As  respeclp  the  service  of  process,  the  evidence  to  show 
finch  service  consists,  1.  Of  the  return  of  the  sheriff;  2.  Hie 
statement  of  two  colored  people  and  of  a  grocer,  that  Mrs. 
Black  was  in  !Belleville  in  September. 

As  to  the  retom  of  ^the  sheriff,  it  does  not  purport  that  the 
service  was  made  bj  hifiuelf—tiie  process  might  have  been 
given  to  Beynolds,  and  he  may  have  made  an  erroneons  or 
lalse  report  At  all  events,  the  retom  is  but  prima  febCM 
evidence ;  it  is  not  eqnal  even  to  an  expanrte  affidavit. 

The  colored  people  have  no  recollection  as  to  time — diey 
only  remember  that  Mrs.  Black  made  a  pair  of  pantaloons 
for  the  witness  Brown.  The  grocer  has  no  knowledge,  except 
that  he  sent  things  by  Brown  to  Mrs.  Black,  and  that  he 
came  in  September,  1849 ;  bnt  he  has  no  entries  in  his  books 
of  any  thing  sent  to  Mrs.  Black,  and  he  also  addiits  that 
Brown  was  often  employed  by  the  day  before  that 

It  is  almost  certain  that  these  witnesses  are  mistaken  in  the 
year ;  it  mnst  have  been  1848,  and  not  1849. 

From  all  the  evidence,  therefore,  the  Surrogate  mnst  come 
to  the  conclusion,  that  no  service  of  process  was  ever  made 
upon  Mre.  Black 

The  extraordinary  character  of  the  proceedings  in  TSe^r 
JerBtj  is  calculated  to  induce  suspicion.  It  was  well  known 
to  the  complainant  in  that  suit  that  Mrs.  Black  had  never 
resided  in  New  Jersey  till  1848,  and  yet,  his  attorney 
made  a  deposition  that  she  had  admitted  to  him  that  she  had 
always  lived  there,  after  leaving  Mr.  Black, — a  period  of  13 
years. 

Another  witness  was  also  procured  to  testify  that  Mrs.  Black 
had  lived  in  New  Jersey  thirteen  years,  who  has  sworn  on 
this  trial  that  she  did  not  know  any  thing  about  Mrs.  Black's 
residence. 

There  might  iseem  to  be  a  sort  of  equity  growing  out  of  the 
fact,  that  Mrs.  Black  had  allowed  it  to  be  supposed  that  she 
acquiesced  in  the  decree ;  but,  so  far  as  we  are  informed,  she 
never  heard  of  the  decree,  until  she  learned  the  second  mar- 
riage  of  Mr.  Black,  until  which  time,  she  could  not  have 
supposed  that  a  decree  conld  have  been  obtained. 
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Mrt.  J^ack  daims  that  her  Beparation  from  her  hnaband 
was  for  a  justifiable  cause ;  that  no  decree  for  a  diyorce  cotdd 
haye  been  obtained  for  any  act  committed  bj  her;  and  that 
if  any  decree  conld  have  been  had,  the  conrt  would  have 
made  some  provision  for  her  out  of  her  husband's  property, 
if  she  had  appeared  and  been  heard.  The  right  which  she 
bad  then,  she  claims  still  exists,  and  that  justice  can  be  done 
to  her  without  involving  the  penalties,  which  would  have 
been  incurred  by  others,  if  the  decree  had  been  declared 
void  in  the  life  of  Mr.  Black. 

She  therefore  claims  administration  of  the  estate  upon  the 
same  ground  that  she  will  insist  upon  her  distributive  share. 

D.  B.  Taylor, 

L.  S.  CBATrifeLD,  for  AdmUnttrairix, 

HxB.  Elizabeth  Black  having  made  the  necessary  proof 
to  establish  the  &ct  that  she  is  the  widow  of  John  Black, 
deceased,  letters  of  administration  were  issued  to  her,  under 
our  statute,  and  she  entered  upon  the  administration  of  the 
estate. 

Since  the  granting  of  letters  to  Elizabeth,  Bebecca  Black 
has  filed  her  petition,  alleging  that  she  was  married  to  John 
Black  la  1825,  and  is  now  his  widow,  and  entitled  to  admin- 
ister upon  his  estate,  and  praying  that  such  letters  issued  to 
said  Elizabeth  may  be  revoked,  and  letters  granted  to  her  as 
such  widow. 

This  application  is  resisted  on  the  ground  that  by  a  decree 
of  the  Court  of  Chancery  of  the  State  of  Kew  Jersey,  entered 
of  record  in  the  term  of  March,  1850,  the  marriage  contract 
between  John  and  Bebecca  was  dissolved ;  and  the  sole  ques* 
tion  to  be  determined,  so  far  as  the  right  to  letters  is  con- 
cerned, is,  whether  the  said  Court  of  Chancery  had  such 
jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
defendant  as  to  enable  it  to  pronounce  the  decree. 

This  question  depends  primarily  on  the  statutes  of  New 
Jersey,  and  the  practice  of  the  courts  of  that  State  in  apply- 
ing its  remedial  law. 

By  statute  in  Kew  Jersey,  the  Court  of  Chancery  has  power 
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to  grant  divorces  for  a  variety  of  can^,  among  which  is  the 
vilf al  desertion  hj  either  of  the  parties,  of  the  other,  for  five 
consecutive  years. 

And  the  statute  provides  that  the  defendantshall,  at  the 
time  of  commencing  the  proceedings,  be  an  actual  resident 
of  the  State,  and  shall  have  resided  in  said  State  separate 
from  the  other  party,  five  years  prior  to  the  commencement 
of  the  proceedings. 

The  statute  also  provides  that  the  subpoena  to  appear  and 
answer,  may  be  served  personally,  or  by  leaving  a  copy  at  the 
place  of  residence  of  the  defendant. 

The  evidenoe  of  service  required  by  the  practice  of  the 
courts  in  that  State,  if  served  by  an  officer,  is  the  return  of 
the  process,  with  the  word  "  served  "  or  "  cited  "  indorsed 
thereon. 

The  biU  of  complaint  alleges  the  marriage  of  the  parties, 
the  wilful  desertion  and  separate  residence  of  the  defendant 
for  twelve  years,  that  she  had  been  an  actual  resident  of  New 
Jersey  for  ten  years,  and  that  she  was  an  actual  resident  of 
the  State  at  the  time  of  filing  the  biU,  setting  up  all  the  facts 
necessary  to  confer  jurisdiction,  and  to  entitle  the  plaintiff  to 
the  relief  sought. 

The  bill  was  filed  on  the  18th  September,  1849,  and  a  sub- 
poena to  appear  and  answer  issued,  returnable  on  the  8th  day 
of  October  thereafter. 

The  subpoena  was  returned  with  a  return  indorsed  thereon, 
^'  served,"  Wm.  Frame,  Sheriff,  and  it  was  shown  that  this 
was  performed  on  the  26th  September,  1849,  more  than  ten 
days  before  the  return  day  of  the  writ,  that  Frame  was  the 
Sheriff  of  the  County  of  Essex,  that  he  is  now  dead,  and  that 
the  return  is  in  his  own  proper  handwriting. 

On  the  return  of  the  writ  and  proof  of  no  appearance  of 
the  defendant,  the  court  subsequently  made  an  order  refer- 
ring it  to  Mr.  Cassidy,  a  master  of  the  court,  to  take  proof  of 
the  facts  alleged  in  the  bilL 

Proofs  were  taken  under  the  said  order  by  the  master,  and 
bv  the  proofs  it  was  shown  that  the  defenduit  at  the  time  of 
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filing  the  bill  was  an  actual  resident  of  Kew  Jersey,  and  had 
been  an  actual  resident  of  that  State  for  thirteen  consecutive 
jears,  that  she  had  abandoned  her  husband  without  other 
cause  than  religious  scruples,  and  had  without  cause  lived 
separate  from  her  husband  for  a  period  of  thirteen  years. 
On  these  points,  the  proof  was  iireoty  jxmtive  and  full. 

On  the  coming  in  of  this  report,  the  decree  of  divorce  was 
pronounced,  duly  enrolled,  and  made  matter  of  record. 

The  validity  of  this  decree  is  attacked  on  the  grounds : — 

1.  That  the  defendant  was  not  a  resident  of  New  Jersey  at 
the  time  of  the  commencement  of  the  suit. 

2.  That  she  had  not  resided  in  that  State  live  consecutive 
years,  prior  to  the  commencement  of  the  proceedings. 

3.  That  the  subpoena  to  appear  and  answer  was  not  served 
on  her,  either  personally  or  by  leaving  a  copy  at  the  place  of 
residence;  and, 

4.  That  she  did  not  appear  in  the  cause. 

L  The  effect  and  validity  of  the  decree,  when  sought  to  be 
enforced  in  New  York,  depend  very  materially  on  a  provision 
of  the  Constitution  of  the  United  States,  and  the  judiciary 
act  of  Congress,  of  May  26, 1790. 

Section  1,  of  art.  4,  of  the  Constitution  provides  that  "  full 
fiiith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State, 
and  the  Congress  may  by  general  laws  prescribe  the  manner 
in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effedb  thereof  ^'^ 

The  provision  of  the  act  of  May  26, 1790,  is  "  The  said 
records  and  judicial  proceedings  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  said  records  are  or  shall  be 
taken." 

n.  This  record,  being  in  itself  a  complete  record,  showing 
jurisdiction  in  the  court  by  which  the  judgment  was  pro- 
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nounced,  the  question  here  is,  how  far  and  in  what  manner  it 
can  be  impeached  or  avoided  in  this  proceeding. 

If  thiB  were  a  novel  question,  it  seems  clear  upon  the  words 
of  the  act,  under  the  authority  conferred  upon  Oongress,  that 
the  same  fffect  must  be  given  to  it  here,  that  it  would  receive 
in  Kew  Jersey,  according  to  the  lom  and  v^age  of  that  State. 
And  it  is  respectfully  submitted  that  upon  the  authority  of 
the  adjudications  under  the  act  of  1790,  such  must  be  the 
role  to  be  applied  by  this  court.- 

It  is  cheerfully  conceded  that  if  the  Court  of  Ghano^ry  of 
New  Jersey  never  acquired  jurisdiction  of  the  subject-matter, 
or  of  the  person  of  the  defendant,  the  decree  is  void,  and 
would  be  void  in  New  Jersey.  But  suppose  the  Court  of 
Chancery  in  that  State  should  be  moved  to  set  aside  this 
decree  on  the  groimd  of  a  want  of  jurisdiction,  or  the  decree 
should  be  attacked  in  a  collateral  proceeding  on  that  ground, 
what  would  be  the  answer  of  the  court  t  Simply  this :— Ist. 
It  was  shown  to  us  according  to  our  laM>  and  vM/ge^  that  the 
defendant  at  the  time  of  the  commencement  of  the  suit  was 
a  resident  of  the  State,  and  had  been  for  thirteen  years;  and 
2d.  Our  sheriff  has  returned  to  us,  that  the  process  necessaiy 
to  bring  in  the  defendant,  was  served  on  her  in  due  time,  and 
we  cannot  allow  these  facts  to  be  controverted  after  judgment, 
unless  fraud  is  alleged. 

m.  Every  court  is,  ex  neceaaUaU  reij  a  judge  of  its  own  juriB- 
diction,  and  when  its  judicial  judgment  is  exercised  on  facts 
before  it  tending  to  es&blish  jurisdiction,  its  judgment  is  finaL 
This  principle  has  been  repeatedly  adjudicated  in  this  State 
under  the  justice's  act,  and  in  other  cases.  Zoder  vs.  PAe^^ 
18  Wend.,  46;  Sehro^  vs.  Taylor,  10  W&nd.,  US ;  Adkine 
vs.  Brewer,  8  (hw.y206i  20  Wend.,  US;  Sheldon  yB.WriffM^ 
1  Sdden,  497. 

lY.  Again,  the  presumptions  of  law  in  faVor  of  the  record 
are  strong,  and  are  to  be  overcome  only  by  the  moet  direct 
and  positive  proof, 
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Ist.  That  the  sheriff  did  his  whole  duty  on  the  process  re- 
ceived bj  him  for  service  and  his  retom  beiiig  silent  as  to 
the  mode  of  service,  he  is  presiuned  to  have  served  it  in  the 
maimer  required  by  law.  Dotoning  vs.  BugoTy  21  TFandl., 
178;  Barhydt  vs.  YaOc,  12  Wend.y  145;  WiOMMM  vs.  Eojst 
Ind.  Co.,  8  Easi,y  192. 

8.  Where  the  record  is  silent  as  to  jnrisdictionai  facts,  the 
law  presumes  jurisdiction  in  a  court  of  general  jurisdiction, 
until  the  contrary  is  shown.  The  general  principle  is  that 
every  presumption  is  in  favor  of  the  jurisdiction  of  the  court, 
{^WMoay  vs.  StiOmoff^  4  dm.y  296,)  and  jurisdiction  will 
be  presumed  where  the  record  does  not  show  it  on  its  &ce. 
Peaoock^rB.  BeU,  1  Scnmd.,  74;  WAeder'TB.  Baymandj  8  Oatc. 
Sil ;  Kempe^  lessee  YB.  Kennedy i  5  Ora9U!hy  178;  Foot  vs. /SS^ 
vensj  17  Wend.,  488. 

V.  Here  the  record  shows  jurisdiction  on  its  face,  both  of 
the  sabject4ziatter  and  the  person,  and  it  is  contended  that 
it  is  conduHve. 

The  eases  in  the  federal  courts  on  this  subject  are  in  har- 
mony with  the  Constitution  and  the  judiciary  act. 

In  MUle  vs.  JDuryee,  7  Oranch,  481,  an  attempt  was  made 
arguendo  to  limit  the  power  given  to  Congress  to  declare  the 
eflfect  of  a  judgment  of  another  State,  to  the  effect  simply  of 
the  authentication  upon  the  question  of  its  admissibility  as 
eyidence.  But  the  court  say  '^  this  argument  cannot  be  sup- 
ported. The  act  declares  that  the  record  duly  authenticated 
shall  have  such  faith  and  credit  as  it  has  in  the  State  firom 

I 

whence  it  is  taken.    If  in  such  court  it  has  the  faith  and 

* 

credit  of  evidence  of  the  highest  nature,  riz.  record  evidence, 
it  must  have  the  same  faith  and  credit  in  every  other  court. 
It  only  remains  then  to  inquire  in  every  case  what  is  the 
effect  of  a  judgment  in  the  State  where  it  is  rendered."  In 
Hampton  vs.  McConndj  8  W7ieat.y  234 ;  Armstrong  vs.  Car- 
eoK^s  JSafre.^  2  I>aUa$y  802,  the  same  doctrine  is  affirmed. 

And  the  question  is  very  fdlly  considered  in  McElmoyle 
VB.  CoheUj  18  Peters^  812,  and  the  principle  is  stated  on  page 
Vol.  IV.— 18 
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326  of  the  report  as  follows : — ^  What  faith  and  credit  then 
is  ^yen  in  the  States  to  the  judgments  of  their  ooorts.  Ther 
are  record  evidence  of  a  debt,  or  judgments  of  record,  to  be 
contested  only  in  snch  waj  as  judgments  of  record  mar  be, 
and  consequently  are  oondunve  upon  the  defendant  in  eToj 
State,  except  for  such  causes  as  would  be  sufficient  to  set 
aside  the  judgment  in  the  courts  of  the  State  in  which  it  was 
rendered/' 

In  other  words,  as  has  been  said  by  a  commentator  upon 
the  Constitution,  '^  If  a  judgment  is  conclusiTe  in  the  State 
where  it  is  pronounced,  it  is  equally  conclusive  everywhere ; 
if  re-examinable  there,  it  is  open  to  the  same  inqniiies  in 
every  other  State."  {Story  Com.,  §  1307.) 

These  authorities  show  the  true  interpretation  of  the 
federal  Constitution  by  the  federal  courts,  and  unless  the 
principle  of  these  cases  is  shaken  by  coutrollins:  State  author- 
ity,  they  mnst  govern  this  case. 

Suppose  John  Black  had  died  in  New  Jeraey,  and  this 
question  had  been  presented  to  the  surrogate  of  die  county 
in  which  he  died,  would  that  court  have  listened  for  a 
moment  to  proof,  or  a  suggestion,  contradicting  a  record  of 
one  of  the  highest  courts  of  the  State,  containing  en  its  face 
the  fullest  evidence  of  the  jurisdiction  of  the  court  by  which 
it  was  pronounced?  Nothing  is  more  clear  than  that  he 
could  not  entertain  such  an  inquiry. 

It  is  admitted  that  matter  dehors  the  record  showing  ^ 
want  of  jurisdiction,  or  that  the  judgment  has  been  subse- 
quently discharged,  may  be  given  in  evidence,  but  nothing 
in  conflict  with  the  record  can  be  shown  where  the  defend/xnt 
was  a  citizen  of  the  jurisdiction  pronouncing  the  judgment. 

YL  The  cases  in  this  State  are  not  inconsistent  with  this 
proposition.  Borden  vs.  Fitch,  15  John.,  121,  simply  shows, 
that  when  jurisdiction  is  not  ehmon  on  the  record,  and  the 
defendant  was  not  served  and  did  not  appear,  and  was  never 
within  the  territorial  jurisdiction  of  the  court,  the  judgment 
is  void. 

The  several  oases  of  Shumway  vs.  StiUman,  4  Chw*y  S92 ; 
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5  Wend.y  148 ;  6  Wend.^  453,  were  all  cases  of  a  non-resident 
defendant,  and  where  no  process  was  served^  bat  an  appear* 
ance,  by  attorney,  was  set  np  as  the  only  fact  giving  jnris* 
diction.  In  these  cases,  the  demnrrer  admitting  that  the 
attorney  had  no  authority  to  appear,  the  conrt  held,  that  this 
fact  showed  a  want  of  jurisdiction,  the  court  having  acquired 
jurisdiction  by  the  appearance  of  the  attorney  only.  And 
in  the  last  case  it  was  put  on  the  true  ground,  that  showing 
a  want  of  authority,  did  not  contradict  the  record.  The  con- 
clusions arrived  at  by  the  court  are  thus  stated  by  Chief 
Justice  Savage :  ^^The  judgment  of  a  court  of  general  juris- 
diction in  any  State  in  the  Union,  is  equally  conclusive  upon 
the  parties  in  all  the  other  States  as  in  the  State  in  which  it 
was  rendered.  This,  however,  is  subject  to  two  qualifica-' 
tions :  1st.  If  it  appear  by  the  record  that  the  defendant  was 
not  served  with  process,  and  he  did  not  appear  in  person  or  by 
attorney,  such  judgment  is  'void.  2d.  K  it  appear  by  the 
record  that  the  defendant  appeared  by  attorney,  the  defend- 
ant may  disprove  the  authority  of  the  attorney  to  appear  for 
him."  The  spirit  of  this  decision  is  sustained  by  HaU  vs.  WUr 
UamSj  6  Pick.,  232,  in  which  the  court  say:  ^^If  it  had 
appeared  ly  the  record  that  the  defendant  had  notice  of  the 
suit,  or  appeared  in  defence,  we  are  inclined  to  think  it  could 
not  be  gainsaid." 

In  Harrington  vs.  The  People^  6  Barb..,  607,  the  record 
did  not  show  jurisdiction,  but  the  contrary,  and  being  a 
special  tribunal,  the  judgment  was  void  within  all  the  cases. 
What  Judge  Paige  says,  therefore,  about  the  jights  of  a 
defendant  to  disprove  jurisdictional  facts,  contained  in  a 
record^  was  entirely  Mter^  nor  is  his  dictiim  sustained  by 
the  cases  cited  in  support  of  it.  He  cites  Starbuck  vs.  Mur* 
ray,  5  Wend.,  148,  and  The  People  vs.  Cassds,  5  HiU,  164. 
The  former  was  one  of  the  cases  on  demurrer  above  examined, 
where  no  service  and  want  of  jurisdiction  was  admitted  by 
the  demurrer,  and  the  other  arose  on  a  commitment  by  a  jus- 
tice of  the  peace  of  this  State  for  contempt  To  sustain  the 
authority  of  the  commitment,  it  was  necessary  to  show  that 
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the  jnBtice  had  jurisdiction  of  the  cause  in  which  Cassela  was 
sworn  as  a  witness,  and  in  which  he  had  been  gniltj  of  a 
contempt  for  refusing  to  testify.  It  turned  ont  that  the  justice 
was  taking  cognizance  of  a  crime  alleged  to  have  been  com- 
mitted in  another  county.  The  court  very  properly  said  that 
he  hdd  not  jurisdiction  of  the  person  or  subject  matter ;  but 
I  am  unable  to  see  that  this  case  approaches  the  point  here 
litigated.  Andrews  vs.  Montgomery^  19  John,j  162,  followed 
Borden  ts.  Fitch^  as  did  BissM  vs.  Briggs^  9  Maes^  462. 

In  no  case  has  it  been  held,  that  where  the  record  showed 
that  the  defendant  was  served  with  process,  he  could  contro- 
vert that  fact  to  avoid  the  judgment,  but  the  contrary  was 
held  in  Mills  vs.  Duryee^  and  the  cases  which  followed  it. 
In  not  one  of  the  cases,  in  our  courts,  did  the  record  show 
service ;  nor  in  a  single  one  where  the  judgment  was  of  a 
court  of  general  jurisdiction,  did  it  show  the  defendant  to 
have  resided  withiu  the  territorial  jurisdiction  of  the  court. 

In  the  case  of  Sheldon  vs.  Wright^  recently  decided  by  the 
Court  of  Appeals,  and  reported  in  1  Selden^  497,  I  under- 
stand the  principle  to  be  settled,  that  if  the  defendant  is  a 
non-resident,  and  the  record  shows  personal  service  within 
the  jurisdiction  of  the  court,  or  if  he  is  a  citizen  and  resi- 
dent within  such  jurisdiction,  and  has  been  notified  in  the 
manner  allowed  by  the  local  law,  the  record  is  conclusive, 
and  cannot  be  contradicted.  And  I  find  these  broad  princi- 
ples decided  in  that  case,  ^Hhat  when  a  court  or  judicial 
officer  in  the  exercise  of  rightful  functions,  adjudges  qpon  a 
matter,  that  judgment  is  final  between  the  parties  and  other 
persons  claiming  under  them,  and  is  conclusive  upon  the  facts 
which  it  embraces." 

Again :  ^^  that  when  notice  of  judicial  proceedings  is  pre- 
scribed by  statute  (or  the  ^  laws  and  usages '  of  a  State),  and  the 
parties  reside  within  the  territorial  jurisdiction  of  the  State 
and  court,  a  notice  in  the  mode  designated  is  sufficient  to  give 
the  court  jurisdiction ;"  and  if  it  appears  by  the  record  that 
the  notice  was  given,  it  is  conclusive. 

This  is  not  the  case  stated  by  Mr.  Justice  Marcy  in  aSW- 
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hudk  TB.  Murray^  5  Wend.,  and  Justice  Paige  in  Harrington 
T8.  People^  6  Batb.y  where  the  only  proof  of  jurisdiction  ap- 
peared b J  waj  of  recital  in  the  record,  and  it  is  not  obnoxious 
to  the  objection  there  made,  that  a  court  cannot  give  itself 
jurisdiction  by  saying  in  the  record  that  it  has  it.  Here  the 
jurisdictional  fcusta  were  submitted  to  the  Court  of  Chancery 
and  adjudicated,  and  enough  was  shown  by  wiay  of  proof  to 
sustain  its  jurisdiction,  even  had  it  been  a  court  of  limited 
jurisdiction. 

I  cannot  think  the  doctrine  of  those  two.  cases  sound  or 
sustained  by  authority,  when  applied  to  a  court  of  general 
jurisdiction :  if  the  court  intended  to  say  anything  more  than 
&e  facts  of  those  cases  demanded,  and  that  is,  that  where  the 
record  does  not  show  jurisdiction  in  the  one  case,  or  the  col- 
lateral fact  of  a  want  of  authyrity  to  appear  is  admitted  by 
demurrer  in  the  other,  the  presumption  may  be  overcome  by 
proof.  As  against  a  resident  defendant,  I  take  it  that  the 
statement  of  service  of  process,  or  of  appearance,  in  the  re- 
cord  is  conclusive,  and  cannot  be  disproved,  for  the  principle 
affirmed  over  and  over  again  is,  that  a  record  void  for  want 
of  jurisdiction  is  a  nullity,  and  not  voidable,  and  it  can 
hardly  be  that  the  adjudications  of  courts  of  general  juris- 
diction on  jurisdictional  facts,  evidenced  by  the  record,  can 
be  overhauled  in  collateral  proceedings.  Ko  court  has  ever 
decided  that  this  may  be  done,  and  it  seems  to  me  that  the 
principle  of  the  cases  shows  this  record  to  be  conclusive  aa 
against  the  defendant  and  incapable  of  impeachment,  and 
the  proof  of  service  furnished  by  the  record  being  afBrma- 
tive  proof,  it  is  within  the  rule  as  stated  in  6  Wemd.y  450. 

ViL  Another  principle  decisive  of  this  case,  and  ftdly  sus- 
tained by  authority,  is,  that  as  between  the  parties  the  return 
of  an  officer  on  process,  returnable  in  its  nature,  is  oondutive^ 
and  not  liable  to  collateral  impeachment  This  is  a  well  ea- 
tablished  general  rule,  one  necessary  to  secure  the  rights  of 
the  parties,  and  give  validity  and  effect  to  the  acts  of  minia- 
terial  officers,  leaving  the  parties  to  their  redress  by  action, 
if  the  return  is  fidse.    This  is  emphatically  true  of  process 
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by  which-  a  defendant  is  brought  into  court,  for  as  service  by 
an  officer  is  the  only  mode  of  bringing  the  party  in,  his  re- 
turn is  the  only  evidence  of  service,  and  as  this  return  ordi- 
narily  gives  jiisdiction  of  the  pe;son,  the  court  wiU  not 
allow  it  to  be  traversed  directly  or  indirectly.  {Small  vs. 
Eodgefiy  1  Z«^.,  16 ;  Beanys.  Pa/rher^  17  Maas.^  601 ;  Slayton 
vs.  InhdbiktfUa  of  Cheater^  4  Mdss.y  479 ;  Whitaker  vs.  Sumr 
ner^  7  PicJc^  551 ;  CaUhjoelia  vs.  Harlan^  3  Monroe^  851 ;  Boynr 
ton  vs.  WiUard^  10  Pich.y  169 ;  Whiting  vs.  Bradley^  2  New 
HaTnps.^  79 ;  Hawks  vs.  Boldwmy  Brayt.^  86  ;  EsUJmwh 
vs.  Hiapffoodj  10  Maas.^  318 ;  Wheeler  vs.  Lampman^  14  Johns. 
481 ;  Hunter  vs.  jffiVi,  4  Hawke.^  277;  Ciw6  vs.  Redfidd^  7 
Tr<99u£.,  898 ;  ^Wem  vs.  lyudlowy  1  Farif.^  268 ;  Putmam.  vs. 
Jf(m,  3  W&nd.y  202 ;  Dyckma/n  vs.  Mayor^  c&c.y  of  N.  JT.,  1 
&W.,  440 ;  Sheldon  vs.  TTrijrA/,  1  /SfeW.,  514.)  The  current 
of  authorities  inter  paHee^  is  uniform,  and  they  show  that  all 
the  evidence  in  this  case  tending  to  impeach  the  return,  is 
inadmissible  and  should  be  excluded. 

The  service  and  mode  of  service  not  only  appear  in  the 
record  and  are  oonduaive  on  the  question  of  jurisdicdon  as  it 
stands  the^e,  but  the  original  writ  was  produced  and  the 
return  proved  in  this  court,  so  that  as  matter  of  evidence  it 
no  longer  remains  a  recital  on  the  record. 

The  return,  if  oondtmvey  disposes'of  the  question  of  juris- 
diction of  the  person.  The  conflict  of  evidence  in  this  case 
demonstrates  in  an  eminent  degree,  the  wisdom  and  safety 
of  the  rule  which  holds  the  ret\Lm  to  be  unimpeachable. 

It  must  be  borne  in  mind  that  this  petitioner  had  become 
a  denizen  of  New  Jersey,  and  owed  allegiance  to  its  authority ; 
that  she  was  a  citizen  of  that  State ;  that  the  process  was 
issued  by  its  high  Court  of  Ohancery ;  that  the  officer  making 
the  return  was  the  sheriff  of  the  county  of  her  residence,  and 
acted  under  oath ;  that  the  return  was  made  to  a  court  not 
only  competent  but  willing  to  do  full  justice,  and  able  to 
correct  any  mistakes  or  errors  of  its  sheriff  in  due  time  and 
before  judgment ;  and  that  the  return  gave  Aill  jurisdiction 
of  the  person  of  the  defendant^  on  which  the  court  could 
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proceed  according  to  its  "usage."  If  in  every  case  this 
retnm  conld  be  collaterally  impeached  by  a  citizen,  or  tra- 
Tersed  in  the  case,  the  wheels  of  justice  would  be  stopped, 
and  all  confidence  and  safety  in  judicial  proceedings  would 
be  at  an  end.  l^o  rule  can,  with  convenience  and  safety  be 
adopted,  but  to  hold  the  return  of  the  officer  on  process,  to  be 
conclusiYe  on  the  parties,  leaving  the  party  injured  by  a  false 
return,  to  his  remedy  by  action  against  the  officer. 

YiiL  The  question  of  five  years*  prior  residence  was  in  no 
sense  a  jurisdictional  question.    The  Court  of  Chancery  has 
general  jurisdiction  of  divorces,  but  can  legally  grant  them 
only  in  cases  provided  bylaw,  and  the  complainant,  to  entitle 
himself  or  herself  to  the  relief,  must  jfrove  a  case  within  the 
statute.    So  here  our  court  can  divorce,  a  vinculo j  only  for 
adultery,  and  adultery  must  be  alleged  in  the  bill  to  uphold  a 
decree,  but  nobody  ever  supposed  that  adultery  or  no  adultery 
is  a  jurisdictional  question.    It  is  simply  matter  of  allegation 
and  proof,  and  a  decree  may  be  made  when  it  appears,  or  with- 
held when  it  does  not.    By  way  of  illustration,  suppose  a  bill 
filed  in  New  York,  in  which  adultery  is  well  alleged,  but  on 
the  hearing  the  party  fails  to  prove.it,  and  is  dismissed.  Is  the 
bill  dismissed  for  want  of  jurisdiction? — clearly  not.    So  in 
New  Jersey,  a  bill  is  filed  for  wilful  abandonment,  and  the 
abandonment,  and  five  years  prior  residence  are  well  alleged, 
but  on  the  hearing  the  party  fisdls  to  prove  either,  and  is  dis- 
missed, or  he  proves  abandonment,  but  not  five  years'  prior 
residence,  or  vice  versd^  and  fails.    Is  he  dismissed  for  want 
of  jurisdiction}— <;ertainly  not — ^but  faUs  because  he  has  not 
made  the  necessa/tyjproqf  to  entitle  him  to  a  decree.     Again^ 
suppose  on  the  hearing,  three  witnesses  prove  residence  in 
New  Jersey,  and  three  show  it  somewhere  else,  but  the  Chan- 
cellor thinks,  all  things  considered,  that  the  fact  of  residence 
in  New  Jersey  is  sufficiently  established,  and  so  decrees. 
Does  he  do  so  at  the  peril  of  being  considered  a  trespasser, 
for  want  of  jurisdiction?  and  in  a  collateral  action,  is  his  de- 
cree to  be  overhauled  because  the  defendant  can  bring  one 
more  witness  to  his  side  of  the  case?    The  subjeet  matter  of 
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diyorce  is  alwajB  within  the  jnriBdiction  of  the  Ghancellor ; 
but  he  shall  not  grant  it,  miless  the  defendant  has  been 
brought  in  according  to  the  '^  laws  and  naagee  "  of  the  State, 
nor  unless  the  condition  precedent  to  the  relief,  of  fiTe  years 
prior  residence,  is  alleged  in  the  bill  and  proved  on  the  hear- 
ing. It  is  sheer  nonsense  to  assert  that  this  condition  pertains 
in  anj  degree  to  the  jurisdiction  of  the  court. 

IX.  There  having  been  legal  proof  before  the  Chancellor : 
1.  That  the  process  was  served  according  to  the  laws  of  New 
Jersey. 

d.  That  the  defendant  was  a  resident  of  New  Jersey  at  the 
time  of  filing  the  bill. 

3.  That  she  had  resided  in  that  State,  in  a  state  of  separa- 
tion from  her  husband,  for  five  consecutive  years  prior  to  the 
filing  of  the  complainant's  bill ;  and 

4.  That  she  had  abandoned  her  husband  wilfully  and  with- 
out just  cause,  the  decree  of  the  Ohancellor  is  final  and 
coticlusive,.  and  incapable  of  impeachment.  This  principle  I 
understand  to  be  fully  settled  in  Shddon  vs.  Wrigfdyl  Sddeny 
497,  above  cited.  And  this  doctrine  does  not  conflict  with 
Starbtusk  vs.  Murray^  5  Wend.^  or  Hcmrvn^on  vs.  'The  People^  6 
JSarb. ;  for  here  the  facts  do  not  rest  in  a  record  recital,  but 
ihe  proofs  on  which  the  Chancellor  acted  are  sent  h^re,  both 
as  to  service,  and  on  the  merits.  But  the  determination  of  a 
court  of  general  jurisdiction,  on  all  subjects  legitimately 
befci^e  it,  must  be  held  to  conclude  the  parties,  quoad  all  the 
matters  passed  upon,  including^'as  well  all  questions  of  juris* 
diction  as  all  others ;  and  this,  we  believe  to  be,  the  general 
doctrine  both  here  and  in  England.  Warrender  vs.  Warrenr 
dery  9  ^lighy  89.  These  legal  propositions,  if  well  sustained, 
as  we  believe  them  to  be,  dispose  of  this  case. 

X.  As  to  the  question  of  personal  service  of  the  writ,  a 
pregnant  infereilce  may  be  dniwn  from  the  fact,  that  no 
movement  was  made  by  l^e  petitioner  while  the  sherifiT  was 
alive.    If  she  was  served,  she  knew  the  sheriff  could  say. 
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vhen  and  where,  but  if  not  served,  she  ought  to  have  known 
that  his  testimony  would  be  most  important  to  her.  Having 
waited  until  after  personal  evidence  of  the  fact  was  removed 
bj  death,  it  is  fair  to  infer  that  she  knew  the  fact  existed  and 
could  be  proved. 

If  this  case  turned'  on  a  fair  balance  of  probabilities  from 
the  evidence  and  circumstances,  I  d6  not  hesitate  to  say,  that 
the  preponderance  is  strongly  against  the  petitioner ;  and  the 
court,  in  favor  of  the  comity  due  to  the  judiciary  of  a  sister 
State,  and  in  favor  of  the  rights  and  reputation  of  the  hus- 
band, the  second  wife,  and  of  the  family  of  the  deceased, 
would  so  declare,  especially  against  a  voluntary  alien  from 
the  household  of  her  family  for  twenty  years. 

In  conclusion,  we  hold  the  following  propositions  to  be 
established. 

1.  That  the  record  of  the  decree,  divorcing  John  Black 
from  Bebecca  Black,  being  regular,  and  showing  jurisdiction 
on  its  face,  is  conclusive  upon  the  parties  in  Kew  Jersey. 

2.  That  the  same  faith  and  credit  must  be  given  to  it  here 
that  it  possesses  in  New  Jersey,  as  record  evidence  of  the 
facts  contained  in  it,  and  as  evidence  of  the  decision  of  the 
court. 

8.  That  the  record,  showing  the  defendant  in  the  decree, 
to  have  been  an  actual  resident  of  New  Jersey  at  the  time  of 
the  commencement  of  the  suit,  and  for  five  years  prior 
thereto,  and  by  evidence  taken  under  an  order  of  the  court, 
according  to  its  practice  and  usage,  and  submitted  to  the 
court,  is  conclusive  of  those'facts. 

4.  That  the  record,  showing  by  the  official  return  of  the 
sheriff  of  Essex  county,  that  the  defendant  was  served  with 
the  subpoena  to  appear  and  answer,  according  to  the  laws 
and  usage  of  New  Jerey,  is  conclusive,  and  cannot  be  col- 
laterally impeached. 

5.  That  the  return  of  a  proper  ministerial  officer  on  return- 
able process,  is  conclusive  upon  the  parties  in  the  suit,  and 
cannot  be  collaterally  impeached. 

6.  That  the  return  of  the  sheriff,  whether  true  or  false. 
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gave  the  court  jurisdiction  of  the  person,  and  the  return  caa« 
not  be  traversed  to  take  away  the  jurisdiction  conferred  by  it. 

7.  That  aj*ecord  may  be  impeached  only  by  showing  mat- 
ters dehora  tiie  record,  to  take  away  a  presumed  or  apparent 
jurisdiction,  but  never  by  disproving  service  evidenced  by  a 
return. 

8.  That  five  years'  residence  is  not  a  jurisdictional  fact, 
but  if  it  was,  it  has  been  submitted  to  the  Court  of  Chancery 
of  ^New  Jersey,  on  proofs  taken,  and  its  decision  is  final. 

9.  That  if  llie  question  of  service  or  no  service  was  an  open 
question,  the  evidence  of  service  preponderates,  and  should 
control  to  uphold  a  judicial  decree,  and  protect  innocent 
parties. 


The  Sukbogate. — The  intestate  died  in  the  month  of  March, 
1866,  and  letters  of  administration  upon  his  estate  were 
granted  to  his  eon  John,  and  Elizabeth,  claiming  to  be  his 
widow.  In  July,  Rebecca  Black  filed  her  petition  for  the 
revocation  of  the  grant  of  administration,  on  the  ground  that 
she  was  the  widow,  and  Elizabeth  was  not  the  widow  of  the 
intestate.  It  now  becomes  my  duty  to  decide  upon  these 
conflicting  claims. 

It  appears  that  John  and  Bebecca  Black  were  married  on 
the  13th  day  of  January,  1825,  cohabited  together  about 
twelve  years,  and  had  issue  two  children.  Some  time  in  the 
year  1837,  Mrs.  Black  left  her  husband,  and  thenceforth 
ceased  to  live  with  him.  After  this  abandonment  had  con- 
tinued eleven  or  twelve  years,  the  husband  cast  about  for  the 
means  of  dissolving  the  matrimonial  bond,  and  having  been 
unsuccessful  in  an  application  to  the  legislature  of  the  State 
of  New  York,  he  had  recourse  to  the  intervention  of  the 
Court  of  Chancery  of  the  State  of  New  Jersey,  in  which  juris- 
diction his  wife  had  been  previpusly  residing,  and  he  finally 
succeeded  in  procuring  a  decree  of  that  court,  declaring  a 
divorce  of  the  parties  a  vinculo  matrimoniu 

Wilful  desertion  by  husband  or  wife  for  five  consecutive 
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yeard,  ie,  by  the  law  of  "New  Jersey,  Bnfficient  ground  for 
divorce,  but  the  statute  provides  that  at  the  time  of  institut- 
ing the  proceedings,  the  defendant  shall  have  been  an  actual 
resident  of  the  State,  separate  from  the  other  party,  for  five 
years.  The  decree  of  the  Court  of  Chancery  which  was  en- 
tered in  the  term  of  March,  1850,  recites  the  filing  of  the  bill 
on  the  18th  day  of  September,  1849,  that  process  of  subpoena 
to  appear  and  answer  had  been  '^  duly  issued  and  returned 
served,  by  the  sheriff  of  the  county  of  i^er,"  that  the  defend- 
ant had  not  appeared,  and  the  complainant  by  depositions 
had  shown  satii^actorily  to  the  court,  ^'  that  the  said  defend- 
ant was  an  actual  resident  in  the  State  at  the  time  of  the 
complainant's  filing  his  said  bill  of  complaint,l;hat  the  defend- 
ant had  been  an  actual  resident  of  the  State  for  the  term  of 
five  years,  during  which  said  desertion  had  been  continued, 
and  the  defendant  had  been  guilty  of  wilful,  continued,  and 
obstinate  desertion  of  her  husband  for  thirteen  years."  Upon 
this  state  of  &cts  appearing  to  the  court,  the  decree  of  divorce 
was  pronounced. 

On  looking  into  the  proceedings,  I  find  that  all  the  material 
facts  to  give  the  court  jurisdiction,  were  alleged  in  the  biU  of 
complaint,  and  established  by  the  evidence.  A  subpoena  to 
appear  and  answer  was  issued,  tested  the  twentieth  day  of 
September,  1840,  and  returnable  on  the  eighth  day  of  Octo- 
ber, ensuing.  The  process  was  regularly  returned  by  the 
sheriff  of  the  county  of  Essex,  "  served ;"  an  order  for  taking 
proo&  was  entered  the  twenty-first  day  of  December,  1849, 
wherein  it  was  recited  that  the  defendant  had  been  "  duly 
summoned  by  writ,"  and  on  the  second  day  of  January,  1850, 
depositions  verifying  the  charges  in  the  bill  of  complaint, 
were  taken  before  a  master  in  chancery.  On  their  face,  all 
the  proceedings  were  regular,  and  no  exception  can  be  taken 
to  their  sufficiency. 

This  is  the  decree  of  a  court  of  another  State,  and  the 
question  arises,  what  weight  is  to  be  attached  to  it  in  this 
State }  The  Constitution  of  the  United  States  provides  that 
^^full  faith  and  credit  shall  be  given  in  each  State  to  the 
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public  acts,  records,  and  judicial  proceedings  of  every  other 
State,"  and  that  ^'  Congress  maj,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof."  Under  the  atitlio- 
ritjr  thns  conferred,  Congress  by  the  act  of  May  26, 1790, 
provided  a  particular  method  of  proving  such  records,  and 
directed  that  when  so  proved,  they  should  "  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage,  in  the  courts  of  the 
State  from  whence  said  records  are  or  shall  be  taken."  This 
language  is  plain,  and  by  its  obvious  force  requires  the  same 
fiEtith  and  credit  for  a  judicial  record  in  all  the  States  of  the 
Union,  as  by  law  or  usage  it  possesses  in  the  State  where  the 
judgment  is  rendered.  There  was,  however,  at  first  in  the 
early  period  of  our  judicial  history,  a  disposition  in  the  courts 
of  Kew  York,  as  well  as  in  those  of  some  other  States,  to  re- 
fuse full  credit  to  such  records,  and  several  decisions  were 
made,  holding  that  a  judgment  recovered  in  another  State 
had  no  more  effect  in  this  jurisdiction  than  a  foreign-  judg^ 
ment,  and  was  in  fact  to  be  treated  as  affording  orHjprimd 
fadt  evidence  of  a  demand,  claim,  or  right,  founded  upon  it* 
But  after  the  case  of  Mills  vs.  Dwryet^  7  Otanch  H.^p.  481, 
in  the  Supreme  Court  of  the  United  States,  our  tribxmals 
i^eceded  from  this  ground,  and  admitted  judgments  in  other 
States,  fairly  and  regularly  obtained,  as  fall  and  conclusive 
evidence  of  the  matters  adjudicated.  {Andrews  vs.  Montgomery^ 
19  Johns.  i?.,162.)  Still  this  doctrine  has  in  this  Stkte  always 
been  held  in  subservience  to  the  principle,  that  to  entitle  the 
judgment  to  full  faith  and  credit,  the  court  in  which  it  was 
rendered  must  have  had  jurisdiction  of  the  persons  and  of  the 
subject  matter.  {Borden  irs.  FUch^  15  Johns.  jB.,  121.)  Juris- 
diction of  the  subject  matter,  is  to  be  tested  by  the  autiborized 
extent  of  the  powers  of  the  court,  in  regard  to  the  alleged 
cause  of  action.  In  the  present  case,  the  Court  of  Chancery 
of  New  Jersey  possessed  jurisdiction  to  grant  a  divorce  for 
desertion  as  charged  in  the  bill  of  complaint.  {Elmer* s  Digest^ 
p,  180,  §  1.)  AU  the  necessary  allegations  to  justify  the  decree 
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for  a  divorce  were  proved,  but  whether  proved  or  not,  the 
court  bad  power  to  try  that  question,  did  try  it,  and  pro- 
nounced judgment.  Having  jurisdiction  of  the  subject  mat- 
ter, the  merits  of  their  decision  camiot  be  investigated  and 
criticised  coUaterallj  in  another  tribunal  {BUseU  vs.  BriggSy 
9  Mass.  JR.,  462.) 

The  only  point  remaining  for  solution,  then,  relates  to  the 
jurisdiction  of  the  court  in  regard  to  the  person  of  the  defend- 
ant There  is  no  plausible  ground  for  questioning  the  sound- 
ness of  the  rule,  that  no  one  is  bound  personally  by  judicial 
prooeedings,  without  express  or  constructive  notice.  Notice 
of  some  kind  is  the  vital  breath  to  animate  judicial  jurisdic- 
tion over  the  person.  It  is  the  primary  element  of  the  appli- 
ciftion  of  the  judicatory  power.  It  is  of  the  essence  of  a  cause. 
Without  it  there  cannot  be  parties,  and  without  parties  there 
may  be  the  form  of  a  sentence,  but  no  judgment  obligating 
the  person.  I  think  there  can  be  no  doubt  as  to  the  correct- 
ness of  this  doctrine  and  its  foundation  in  natural  right.  It 
is  based  n]>on  those  principles  of  justice  which  are  acknow- 
ledged wherever  right  reason  has  sway.  It  was  recognized 
in  England  many  years  since,  it  has  always  been  the  law  of 
this  State,  has  been  extensively  received  throughout  the 
Union,  and  has  received  the  approbation  of  the  Supreme 
Court  of  the  United  States. 

It  is  clear,  then,  that  a  judgment  rendered  by  a  court  of 
competent  jurisdiction  in  another  State,  may  be  questioned 
on  the  ground,  that  the  defendant  received  no  notice  of  the 
commencement  of  the  suit  But  in  the  face  of  this  rule  I  am 
asked  to  hold,  that  if  the  record  of  the  judgment  contain 
recitals  asserting  the  due  service  of  process  upon  the  defend- 
ant, such  recitals  are  conclusive  evidence  of  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant,  and  cannot  be 
controverted.  If  a  recital  of  formal  notice  to  the  defendant 
be  conclusive,  of  course  it  cannot  be  contradicted,  and  then, 
in  order  that  a  court  might  obtain  jurisdiction,  it  would  only 
be  necessary  to  recite  that  it  had  jurisdiction.  This  would 
be  an  edifice  without  a  foundation — a  process  of  structure 
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Bimilar  to  that  noticed  by  the  eatirist  as  building  from  the 
roof  downwards.  The  right  of  personal  notice,  express  or 
constmctiye,  wonld  be  a  mere  shadow,  if  exposed  to  this  mode 
of  sabversion.  It  would  rest  in  mere  name  and  not  in  sub- 
stance. The  right  to  impeach  a  record,  for  want  of  personal 
jurisdiction,  whose  recitals  asserting  personal  jurisdiction 
are  conclusive,  is  the  right  to  impeach  a  record  which  is  un- 
impeachable— ^a  proposition  absurd  and  self  contradictory  in 
its  very  terms. 

We  come  down  then  to  the  position  that  the  defendant,  in 
answer  to  this  record  and  the  decree  of  divorce,  is  not  estopped 
from  showing  that  she  had  not  any  legal  notice  of  the  insti- 
tution of  the  suit,  was  not  in  fact  made  a  party  to  it,  and  is 
not  therefore  bound  by  the  judgment.  I  diall  first  consi<lbr 
the  facts  bearing  upon  this  point,  and  then  state  the  rules  of 
evidence  applicable  to  them. 

The  subpoena  to  appear  and  answer  the  bill  of  complaint, 
was  issued  on  the  20th  September,  1849,  returnable  on  the 
8th  of  October,  and  was  entered  by  the  sheriff  as  served  on 
the  26th  of  September.  The  defendant  alleges  that  she  was 
in  the  State  of  Connecticut  the  entire  period  covered  by  these 
dates.  Pridr  to  this  time,  Mrs.  Bebecca  Black  had  been 
living  in  Belleville,  in  the  county  of  Essex,  New-Jersey,  at  the 
residence  of  Mr.  Weld.  Mr.  Weld  states  that  in  the  summer 
of  1849,  she  had  been  sick,  and  her  physician  advised  her  to 
leave  Belleville — ^that  she  went  to  visit  some  friends  at  Scot- 
land, in  the  State  of  Connecticut,  the  latter  part  of  July  or 
early  in  August,  and  did  not  retjim  to  his  house  again,  until 
the  end  of  October  or  beginning  of  November,  at  which  time 
she  stayed  one  night  Mr.  Gray,  the  brother  of  Mrs.  Black, 
from  memoranda  entered  in  a  cash  account  book,  testifies 
that  on  the  8th  of  August,  1849,  he  went  to  Newark,  from 
Belleville,  and  on  the  succeeding  day  returned  to  BeUeville 
with  his  mother  and  sister — ^he  remained  at  Mr.  Weld's  about 
a  week,  and  then  brought  his  mother  and  sister  to  New-York. 
From  another  entry  in  the  same  cash  book,  he  says  that  his 
sister  left  N^w-Tork  for  Scotland  on  the  20th  of  August, 
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1M9.  Sarah  Waldo,  of  Scotland,  testified  that  Mrs.  Black 
arrived  at  her  house  on  the  2l8t  of  Angnst,  1849,  and  re- 
mained there  constantly  nntil  the  12th  of  October.  Mr. 
Waldo,  her  hnsband,  corroborated  this  statement  fully. 

On  the  other  hand,  Mr.  Hay,  stage  proprietor  at  Belle- 
ville, stated  that  he  frequently  carried  Mrs.  Black  in  his  yehi- 
cle  to  and  from  Belleville,  and  he  did  not  think  she  left  Mr. 
Weld's  until  after  1850  or  1851.  Benjamin  Brown  testified 
that  Mrs.  Black  made  some  clothes  for  him,  when  she  was 
living  at  Belleville,  and  that'this  took  place  after  he  went  to 
work  for  Holmes  &  Collard,  merchants.  Betsey  Dawson,  the 
mother  of  this  witness,  corroborates  his  statement.  John 
Collard  shows  that  Brown  commenced  working  for  him  about 
the  tenth  of  September,  1849,  and  verifies  the  date  by  an 
entry  in  his  books.  He  also  expresses  a  strong  impression 
that  Brown  carried  goods  from  his  store  to  Mr.  "Weed's  for 
Mtb.  Black,  after  the  tenth  of  September,  1849. 

Is  there  any  mode  of  reconciling  this  apparent  conflict  of 
testimony  ?  Some  of  the  witnesses  must  be  mistaken,  as  to 
time  and  dates.  From  the  letters  exhibited  by  Mr.  and  Mrs. 
Waldo,  it  would  seem  to  be  clear  that  Mrs.  Black  was  on  a 
visit  at  their  house  in  Scotland  as  late  as  October  12th,  1849, 
and  from  Mr.  Gray's  memoranda,  it  appears  she  left  New 
York  for  Scotland  on  the  20th  of  August,  1849.  Mrs.  Waldo 
testifies  that  Mrs.  Black  paid  her  four  visits  at  Scotland  since 
1847,  and  it  is  possible  that  the  length  and  circumstances  of 
one  of  these  visits  may  have  been  confounded  with  those  of 
another;  but  still,  if  confidence  is  to  be  placed  upon  the 
memoranda  of  Mr.  Gray,  Mrs.  Black  must  either  have  visited 
Scotland  twice  in  the  summer  and  fall  of  1849,  or  have  made 
a  protracted  stay  at  that  place  from  the  21st  of  August  to  the 
12th  of  October.  K,  however,  the  visit  which  commenced 
on  the  2l8t  of  August,  took  place  in  1848,  instead  of  1849, 
the  difficulty  might  be  solved.  This  would  harmonize  with 
the  fact  stated  by  Mr.  Gray,  that  he  spent  a  week  at  Mr. 
Weld's,  in  August,  and  when  he  left,  brought  both  his  mother 
and  sister  with  him,  while  on  the  other  hand,  Mr.  Weld  takes 
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no  notice  of  this  visit,  and  also  states  that  the  mother  left  hia 
residence  the  spring  or  snmmer  of  1849.  Stilly  in  opposition 
to  this  hypothesis,  we  have  Mr.  Gray's  entries  in  his  cash 
book,  dated  in  1849,  and  the  general  purport  of  the  evidcoice 
of  Mr.  Weld  and  Mr.  and  Mrs.  Waldo  as  to  the  duration  of  this 
visit,  the  sickness  of  Mrs.  Black,  and  the  year  of  the  occnr* 
rence.  In  view  of  the  testimony  of  Brown  and  of  Oollard,  it 
would  have  been  more  satisfactory  had  Mrs.  Weld,  and  the 
physician  who  attended  Mrs.  Black  at  Belleville,  been  exam- 
ined. It  is  a  pleasure  to  me  that  my  view  of  the  law  does 
not  compel  a  conclusion  on  the  question  of  fact  involved  in 
the  testimony  of  these  witnesses.  I  see  no  reason  for  doubt- 
ing the  good  faith  and  veracity  of  any  one  of  them,  and  be- 
lieve that  whatever  difference  exists  has  arisen  honestly  from 
mistake. 

The  following  propositions  appear  to  me  conclusive  as  to 
the  binding  obligation  of  the  decree  of  divorce  upon  Mrb 
Bebecca  Black. 

1.  The  record  is  presumptive  evidence  of  jurisdiction.  The 
idea  will  not  be  lightly  entertained  that  a  judicial  tribunal 
has  exceeded  its  authority,  or  undertaken  to  exercise  it  whero 
it  might  not  be  lawfully  exerted.  The  doctrine  of  our  courts 
upon  this  point  is  expressed  in  Shvmway  vs.  StiUman^  4  Cowen^ 
292 ;  6  Wend.^  447.  "  Every  presumption  is  in  favor  of  the 
jurisdiction  of  the  court.  The  record  iA  prima  faoie  evidence 
of  it,  and  will  be  held  conclusive  until  clearly  and  explicitly 
disproved."  The  result  of  this  rule  is,  that  the  defendant 
must  disprove  every  mode  of  lawful  service  of  process ;  must 
show  clearly,  explicitly  and  affirmatively,  that  there  was  no 
lawful  service.  The  mind  of  the  court  must  not  be  left  in 
doubt  upon  this  point ;  there  must  not  be  a  mere  balance  of 
probabilities,  but  such  a  weight  of  evidence,  as  shall  avail  to 
overturn  the  opposing  proof,  and  impugn  the  presumption  of 
the  truth  of  the  record. 

2.  Mrs.  Bebecca  Black,  at  the  time  of  the  institution  Of 
the  suit  for  divorce,  was  a  resident  of  the  State  of  Kew  Jersey. 
She  had  been  living  there  over  a  year,  if  not  longer ;  occu« 
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pied  ftamished  apartmentB,  and  had  there  a  fixed  and  permar 
nent  place  of  abode.  Mr.  Weld  states,  that  she  left  in  July- 
or  AngiiBt,  with  the  intention  of  not  returning ;  but  a  change 
of  residence  does  not  rest  in  mere  intention — ^the  domicil  can 
be  altered  only  by  a  conjunction  of  the  fact  with  the  inten- 
tion. Her  visit  to  Scotland  was  certainly  only  for  a  temponkry 
poipose,  and  not  with  the  design  of  making  her  abode  at  that 
place.  Her  establishment  at  Belleville  was  not  broken  up ; 
her  furniture  was  not  removed  until  aftiar  her  return  from 
Connecticut,  and  a  domicil  in  New  York  "was  not  acquired 
before  that  period.  As  a  resident  and  citizen  of  New  Jersey, 
she  was  amenable  t6  its  laws,  and  bound  by  their  provisions 
relative  to  constructive  service  of  process. 

3.  By  the  statute  of  New  Jersey,  a  subpcsna  to  appear  and 
answer,  may  be  served  on  the  defendant,  personally,  or  by 
leaving  a  copy  thereof  at  the  defendant's  ^^  dwelling-house  or 
Qsoal  place  of  abode,  at  least  ten  entire  days  prior  to  its 
return."  {Elmer^B  I^-^  p*  68,  §  7.)  The  sheriff  ia  required 
to  sign  the  return,  and  on  the  subpoena  being  returned 
''served,"  the  cause  proceeds.  {Elmers^ 8  Dig,  p.  67,  §  13 ;  ^. 
512,  §  16.)  That  an  effort  was  made  to  serve  this  process, 
appears  from  Ifr.  Weld's  statement  that  a  person  called  for 
that  purpose,  and  exhibited  the  subposna  to  him.  It  is  true, 
he  also  states,  that  no  copy  was  left  at  that  or  any  other  time, 
bat  he  can  only  give  his  own  knowledge  and  hearsay  on  that 
point,  and  there  may  have  been  copy  service  without  his 
knowledge.  He  was  not  the  only  person  about  the  premises. 
He  knew  the  sheriff,  and  says  the  person  who  called  with  the 
subpoena  was  not  the  sheriff.  The  return  on  the  writ 
<<  served,"  is  in  the  sheriff's  own  handwriting.  An  entry  in 
his  own  writing  was  made  in  his  book,  charging  the  '^  service, 
return  and  mileage,"  under  date  of  the  26th  of  September, 
1849.  It  was  proved,  that  whenever  process  was  served  by 
the  general  deputies,  their  names  appeared  on  the  return, 
and  when  by  special  deputies,  their  authority  was  endorsed 
on  the  writ.    The  return,  then,  as  made  to  the  court,  is  an 

assertion  on  the  part  of  the  sheriff,  that  he  made  the  service 
Vol.  IV.— 14 
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himself.  The  character  of  that  officer  is  Bhown  to  have  been 
high  and  unimpeachable.  K,  therefore,  there  was  no  per- 
sonal service  of  the  subpoena,  the  presumption  in  favor  of 
service  by  leaving  a  copy  at  the  usual  place  of  abode  is  not 
disproved. 

4.  As  a  matter  of  proof,  the  return  of  the  officer  i§  itself 
evidence  of  the  facts  alleged  in  it,  and  it  camiot  be  impeached 
coUaterallj.  Though  untrue,  it  can  be  impugned  only  in  an 
action  for  a  false  return,  or  on  the  indictment  of  the  officer, 
or  on  an  application  to  the  court  issuing  the  process,  made  by 
a  party  interested  in  the  cause.  {AveriU  vs.  Sheriff' of  Warwick^ 
3  Nev.  cfi  if.,  871 ;  Oifford  vs.  WoodgaU,  11  Easty  297 ;  Arum^ 
Lofft,  371 ;  O&ubot  vs.  De  Crmix^  3  Tyr.^  906.)  The  case  of 
Putnam  vs.  Mirnny  3  WendeUy  202,  in  the  Supreme  Ck)urt 
of  this  State,  illustrates  in  the  strongest  manner  the  extent  to 
which  this  doctrine  will  be  carried.  There  the  plaintiff,  who 
was  a  constable,  had  returned  to  a  justice  that  he  had  duly 
served  the  defendant  with  process  at  his  own  suit,  when  he 
had  not.  Judgment  was  entered,  and  the  defendant,  to  his 
surprise,  was  arrested  in  execution,  without  ever  having  been 
notified  of  the  commencement  of  the  suit.  In  an  action 
brought  by  the  defendant  against  the  constable  and  the  jus- 
tice, the  court  held,  that  the  return  was  conclusive,  and  could 
not  be  collaterally  impeached. 

5.  In  my  judgment,  I  am  bound  to  hold,  under  all  these 
circumstances,  that  there  is  sufficient  proof  in  the  case,  of 
valid  constructive  notice  to  the  defendant  of  the  institution 
of  the  suit  for  divorce ;  that  even  if  the  sheriff's  return  could 
be  impeached,  it  has  not  been  done,  and  if  there  be  any  hy- 
pothesis consistent  with  the  integrity  of  the  sheriff's  return, 
and  the  validity  of  the  record,  that  hypothesis  must  be  dis- 
tinctly refuted.  Service  by  leaving  a  copy  at  the  usual  place 
of  abode  is  not  only  reconcilable  with  the  return  of  the  offi- 
cer, but  is  not  negatived  with  any  clearness.  It  might 
have  occurred  without  ever  having  been  brought  home 
to  the  knowledge  of  Mr.  Weld.  There  was  no  motive  for 
concealment— no  ground  for  a)>prehending  any  opposition  ; 
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^i  the  process  was  in  fact  exhibited  to  Mr.  Weld.  To  sup- 
pose a  violation  of  duty  on  the  part  of  the  sheriff,  woidd, 
iinder  such  circumstances,  require  evidence  so  complete  and 
stringent  as  would  absolutely  exclude  any  solution  consistent 
^th  his  innocence  and  integrity. 

6.  Hie  court  must  have  the  less  reluctance  in  concluding 
Ifrs,  Black  by  the  decree  of  divorce,  in  view  of  the  undoubted 
truth  that  she  had  notice  in  fact  of  the  existence  of  the  suit. 
She  had  yoluntarily  abandoned  her  husbdnd,  and  lived  sepa- 
rately from  him  for  twelve  years.  She  was  well  aware  that 
^e  was  anxious  for  a  divorce  if  she  would  not  return  to  his 
borne;  that  an  attempt  had  been  made  to  procure  it  through 
the  intervention  of  the  legislature  of  this  State,  and  that 
proceedings  were  contemplated  for  the  same  purpose  in 
Ifew  Jersey.  Mr.  Taylor  testifies,  that  in  1848  or  1849,  he 
<^ed  upon  her,  requested  her  return  to  her  husband,  and 
tliat  she  refused  on  the  ground  of  religious  scruples.  He 
says,  that  she  stated  her  residence  to  have  been  in  New  Jer- 
sey  ever  since  she  had  left  Mr.  Black,  and  he  thereupon 
proposed  that  a  divorce  should  be  procured  in  that  State. 
^She  said  she  had  no  objections  he  should  get  a  divorce." 
Hr.  Waldo  testifies  ^^  she  knew  there  was  an  application,  but 
did  not  know  the  time  of  the  court,  or  when  it  was  being 
done,  till  it  w;a8  done.  She  knew  there  was  something  doing 
about  it — ^that  there  were  proceedings  instituted  on  that  sub- 
ject I  got  the  general  impression  that  the  proceedings  were 
in  New  Jersey.  She  said  she  never  had  been  before  the  court 
in  Kew  Jersey,  or  had  the  opportunity.  I  don't  remember 
tbat  she  said  she  had  any  notice  of  the  proceedings."  Mr. 
Gray  states,  that  he  heard  something  relative  to  the  proposed 
divorce  before  his  visit  to  Belleville,  in  July,  1849,  and  that 
*^  it  was  to  be  done  in  Kew  Jersey."  Mrs.  Oray  says,  that  Mrs. 
Black  informed  her  she  had  met  Mr.  Taylor  on  the  ferry-boat, 
^^and  asked  him  if  he  had  got  the  divorce."  Mr.  Taylor's 
statement  of  what  passed  at  that  interview  is,  she  said, 
"¥ell,  ifr.  Black  has  got  his  divorce-—^!  am  very  glad  of  it." 
Mr,  Weld  shows  that  on  Mrs.  Black's  return  to  New  Jersey, 
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he  infoimed  her  that  daring  her  absence  some  person  had 
called  to  Berre  the  proceed  in  the  divorce  Boit,  and  that  he 
took  advice  as  to  the  effect  of  that  act.    It  is  quite  obvious, 
therefore,  from  the  evidence,  that  on  the  part  of  Mr.  Black, 
his  counsel,  and  the  sheriff,  there  was  no  attempt  at  conceal- 
ment.   Mr.  Black  desired  to  be  at  liberty  to  many  again, 
and  he  did  marry  again,  on  the  heel  of  this  decreed    With 
him« there  existed  every  possible  inotive  to  have  the  proceed- 
ings regular  and  valid.    All  the  presumptions  of  law  are  in 
favor  of  his  ignorance  of  any  informality,  and  against  a  wilful 
commission  of  the  high  crime  of  bigamy.    Nothing  can  be 
more  certain  than  that  Mrs.  Black  was  fully  apprised  before- 
hand of  the  intention  of  her  husband  to  bring  the  suit  for 
divorce  in  the  State  of  New  Jersey ;  that  she  subsequently 
understood  process  had  been  issued  for  that  purpose  out  of 
the  Court  of  Chancery ;  and  that  she  was  ultimately  informed 
the  decree  of  the  court  had  been  obtained.    Notice,  in  fact, 
is  thus  brought  home  to  her.  Then  was  the  time  to  interfere. 
The  sheriff  was  living,  the  facts  were  fresh,  and  any  alleged 
irregularity  might  easily  have  been  sifted.    There  was  no 
difficulty  in  interposing  a  defence,  or  obtaining  a  hearing. 
The  decree  itself  might  have  been  opened  upon  good  cause 
shown.    If  she  was  absent  from  the  State,  and  there  was  no 
personal  service  of  the  process,  it  could  have  been  proved 
without  a  doubt — ^if  there  was  question  as  to  service  by  copy, 
the  question  could  readily  have  been  solved.    And  yet  ehe 
made  neither  sign,  nor  movement,  nor  objection,  nor  oppo- 
sition. She  permits  the  case  to  proceed  quietly,  when  at  any 
moment  she  might  have  been  heard.    She  slumbers  on,  suffi- 
ciently conscious  of  the  position  of  fi*eedom  her  husband  was 
anxious  to  attain,  and  of  the  xmhappy  condition  in  which  a 
future  wife  might  innocently  be  placed,  if  the  proceedings 
were  irregular,  and  never  seems  to  have  waked  up  to  a  full 
sense  of  her  dormant  rights,  till  her  husband  was  in  the  grave, 
and  his  property  was  to  be  distributed.    As  between  a  party 
thus  chargeable  with  notice  and  with  laches,  and  one  entirely 
innocent  and  without  notice,  there  wiU  be  no  struggle  to  in- 
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validate  this  decree — the  intendment  of  the  law  in  fayor  of 
the  due  Bervice  of  process,  the  truth  of  the  sheriff's  return, 
and  the  jurisdiction  of  the  court  rendering  the  judgment,  will 
he  strengthened  and  not  weal:ened,  and  even  if  the  defendant 
were  allowed  to  impeach  the  oflScer's  return,  she  would  be 
put  to  the  most  strict,  convincing,  and  undeniable  proof  that 
service  had  not  been  made  in  either  of  the  modes  allowed  by 
the  statute  of  New  Jersey.  I  am  of  opinion  that  service  by 
copy  at  her  residence  in  Belleville  was  sufficient,  and  that 
BDch  service  has  not  been  disproved.  This  was  constructive 
notice  in  law,  and  without  passing  upon  the  question  of  per^ 
sonal  service,  I  am  also  satisfied  that  she  had  notice  in  fact 
of  the  pendency  of  the  proceedings.  I  must  therefore  hold 
that  the  decree  of  divorce  is  valid,  and  that  the  second  mar- 
nage  of  the  intestate,  with  Elizabeth  Black,  was  lawful  and 
fegular.  As  the  widow  of  the  deceased,  she  is  entitled  to 
letters  of  administration,  and  to  a  distributive  share  of  his 
estate. 


Trust  vs.  Habned. 

* 

^n  the  matter  of  the  JEskOe  of  Wjlllam  D.  llARSEDy  deeeased. 

<((n)oiiiifTs  docketed  and  decrees  enrolled  against  the  decedent  are  entitled  to  be 
paid  in  the  order  of  their  priority,  in  the  third  class  of  debts,  according  to  the 
nde  prescribed  in  the  Revised  Statates.  The  docketing  contemplated  in 
this  pTovisioB  of  the  statute  is  the  docketing  made  by  the  clerk  of  the  cooxt  in 
which  the  judgment  is  recovered. 

Where  a  judgment  had  been  recovered  against  the  intestate  in  the  Superior  Court 
of  the  City  of  New- York,  and  had  been  regularly  docketed  by  the  clerk  of  the 
sourt,  but  a  transcript  of  the  docket  had  not  been  filed  with  the  county  clerk 
of  New-Tork, — Heldt  that  the  Judgment  was  entitled  to  priority  of  payment  in 
the  third  class  of  debts. 

Tbe  preference  given  by  the  Revised  Sututes  to  judgments  and  decrees  in  the 
order  of  their  respective  dates,  has  no  reference  to  the  question  whether  or 
not  they  are  liens  on  real  estate,  but  the  rule  was  derived  from  the  eommdn 
law  and  applied  to  all  judgments,  on  the  ground  of  their  superior  rank  over 
specialty  and  simple  contract  debts. 
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Tbs  ez«eiitor  or  adminittntor  may  protect  hinuMlf  firom  danger  of  paying  debtt 
oat  of  their  order  of  priority,  where  the  eitate  is  insolvent,  hy  refraining  from 
distribotion  until  the  expiration  of  the  legal  adTertiseoient  for  the  preeenta- 
tion  of  claims. 

R.  H.  8BAMiroif,/br  Crediior. 

P.  O.  CLABE,/0r 


The  SuBEOGAtE. — Joseph  W.  TruBt   recovered   a  judg- 
ment agamst  the  intestate  in  the  Superior  Court  of  the 
City  of  New'Tork,  on  the  25th  day  of  January,  1851. 
After  the  death  of  Mr.  EEamed,  the  administrator  caused 
a  search  to  be  made  for  transcripts  of  judgments  filed  in 
the  office  of  the  derk  of  this  county,  and  proceeded  to 
pay  the  judgments  certified  in  the  return  of  the  clerk, 
according  to  their  .date,  and  order  of  priority.    A  transcript 
of  the  judgment  recovered  by  Trust,  was  not  docketed  in  the 
office  of  the  county  clerk ;  and  the  administrator  claims,  that  by 
reason  of  this  neglect,  this  judgment  creditor  has  lost  his  pri- 
ority over  the  other  judgments.    The  statute  gives  preference 
to  judgments  recovered  against  the  deceased,  in  the  ^hird 
class  of  debts,  in  the  following  words :  "judgments  docketed 
and  decrees  enrolled  against  the  deceased,  according  to  the 
priority  thereof  respectively."   (2  B.  S.  p.  87,  §  28,  32.)  The 
docketing  of  judgments  in  courts  of  record  was  originally  con- 
fined to  their  alphabetical  arrangement  in  books  kept  bjr 
the  cler]^,  according  to  the  names  of  the  parties,  together  ¥dth 
a  smnmary  statement  of  the  amount,  and  the  date  of  entry 
on  the  docket.   (2  H.  S.  p.  361,  §  12, 18.)    Subseifuently  the 
system  was  adopted  of  requiring  transcriptl^itt  the  original 
docket  to  be  filed  with  the  clerk  of  the  county  where  the 
judgment  was  rendered,  or  of \any  other  county,  in  order  to 
become  a  lien  on  lands  within  that  county.    {CifcUy  §  282 ; 
Stevenson  vs.  Weiaaer,  1  Bracff.  JS.  343 ;  2  5.  /S.  p.  361,  §  13 ; 
Zawsj  1840,  ch.  386,  §  26,  27,  28,  29.) 

But  the  preference  given  ^y  the  BeVised  Statutes  to  judg« 
ments  and  decrees  in  the  order  of  their  respective  dates,  had 
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no  reference  to  the  question  whether  or  not  they  are  liena 
on  real  estate.    The  mle  was  derived  from  the  common  law, 
and  applied  to  all  judgments,  on  the  ground  of  their  superior 
rank  over  specialty  and  simple  contract  debts.    The  applicar 
tionof  the  statute  to  decrees  enrolled,  as  well  as  to  judgments 
docketed,  shows  that  no  regard  was  had  to  liens  on  lands,  in 
This  class  of  debts ;  for  decrees  enrolled  are  not  liens,  unless 
docketed,  and  the  statute  does  not  require  them  to  be 'docketed 
in  order  to  come  in  for'  a  preference.    {Ainalie  ys.  RadcUff^ 
7  Paige,  J?.,  439 ;  SaUer  vs.  NeamOe,  1  Bradf.  E.,  488 ;  Brown 
TB.  Public  Admmis^ator,  2  id.,,  103;  Bemea  vs.  Weiaser, 
ibid.,  212.)  The  docketing  of  judgments  which  existed  at  the 
time  this  statute  was  passed,  and  to  which  it  referred,  was 
simply  a  docketing  by  the  clerk  of  the  court.    Subsequent 
enactments,  which  prescribed  a  docketing  with  the  county 
derk,  in  order  to  make  the  judgment  a  lien  upon  real  estate, 
have  not  dispensed  with  the  docket  by  the  clerk  of  the  court 
rendering  the  judgment,  nor  modified  its  legal  effects  and 
consequences,  in  relation  to  the  distribution  of  the  estates  of 
deceased  persons. 

If  it  be  said  that  this  will  expose  the  executor  or  adminis- 
trator to  the  necessity  of  making  searches  in  all  the  courts, 
before  he  can  ^make  distribution  within  the  year  after  the 
decedent's  death,  without  peril,  it  may  be  answered,  that  such 
was  undoubtedly  the  effect  of  the  law  at  the  time  it  was 
enacted,  and  before  the  modem  plan  of  docketing  judgments 
with  the  county  clerk  was  adopted.  If  the  advantage  derived 
from  the  new  system,  in  having  some  central  point  of  con- 
centration of  iudgment  liens,  ought  to  be  extended  to  the  legal 
representatives  of  deceased  persons,  that  may  be  accomplished 
by  legislative  action ;  but,  as  the  law  now  stands,  there  cer- 
tainly is  danger  in  paying  either  judgment  or  simple  contract 
debts,  within  the  year,  if  the  estate  be  insolvent.  It  must  be 
remembered,  however,  that  it  is  in  the  power  of  the  executor 
to  protect  himself  by  an  advertisement  for  claims,  which, 
when  duly  made,  will 'authorize  distribution  of  the  estate, 
without  personal  risk  to  respond  for  judgment  claims  or  any 
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other  demandfi  which  have  uot  been  presented  under  the  ad- 
vertiaement  and  before  distribution.  I  can  discover,  there- 
fore, no  reason  for  excluding  a  judgment  docketed  by  the 
clerk  of  the  couil;  in  which  it  was  recovered,  although  not 
docketed  with  the  county  clerk,  from  its  due  prioritj  as 
secured  and  prescribed  by  the  statute. 


Griswoid  v8.  Gbiswold. 
In  the  matter  of  the  Eetate  of  Sows  Obiswoid,  deceased. 

Wbsbi  the  will  proved  for  the  p&yment  of  an  annuity  to  the  testator's  widow, 
in  equal  quarterly  payments,  on  the  first  Mondays  of  January,  April,  July, 
and  October,  to  commence  immediately  after  the  testator's  decease,  and  the 
testator  died  oo  the  fourth  of  August, — Hdd,  that  there  should  be  no  appor- 
tioonient,  and  that  a  full  quarterly  payment  became  due  on  the  first  Monday 
of  October  succeeding  the  testator's  death. 

It  is  the  duty  of  a  Tife-tenant  to  keep  down  annual  charges  arising  from  taxes. 

Taxes  due  at  the  death  of  the  decedent  should  be  paid  from  the  personal  estate, 
and  taxes  accruing  subsequently  are  chargeable  upon  the  land.  There  is  no 
xateable  apportionment,  ▼arying  aooording  to  the  period  of  the  year  the  deee- 
deqt  died,  but  the  whole  tax  becomes  due  and  must  be  paid  according  to  the 
rule  just  stated. 

The  testator  having  provided  that  his  wife  should  be  left  in  the  undisturbed  pos- 
session of  her  individual  property  not  identified  vnth  his  estate, — He&2,  that 
she  was  entitled  to  a  balance  due  her  on  his  books,  appeving  in  an  aoeonaft 
of  her  individual  estate  kept  in  her  individual  name. 

'  0.  G.  GinwoLD,  Sxeeutor, 
yff.  Watsoii ,  far  Legatee, 

« 

'fy»  Su^^ooATB.-— The  testator  directed  his  executor  to  paj 
his  wife  a  certain  annuity  during  life,  in  equal  quarterl  j  pay- 
mente,  on  the  first  Motidays  of  Januarji  April,  July  aqd  Octo- 
ber, such  paymenta  to  commence  immediately  after  his  de- 
cease. He  (Ued  on  the  fourth  day  of  August,  1856,  and  it  is 
claimed  that  the  first  instalment  of  the  annuity  became  in- 
stantly due  on  his  decease.    I  think  otherwise.    The  language 
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of  the  will  calls,  in  the  first  instance,  for  a  certain  smn  annu- 
allj.  Had  there  been  no  specific  direction,  the  first  pajment 
would  have  become  due  at  the  end  of  a  year,  but  the  pro- 
Tision  for  qaarterl j  pajments  anticipates  this  period ;  and  to 
make  it  more  certain  that  the  quarterly  payments  shall  fall 
within  the  first  year,  the  will  requires  them  to  commence 
immediately  after  the  testator's  decease.  The  quarter  days  are 
luuned,  and  this  excludes  the  idea  of  a  payment  at  any  other 
time ;  the  payments  are  required  to  be  equal,  and  this  excludes 
the  idea  of  apportionment.  I  think,  therefore,  that  a  full 
quarter  of  the  annuity  became  due  on  the  first  Monday  of 
October  last,  and  must  be  paid  accordingly.  This  satisfies 
with  precision  the  exact  language  of  the  will,  and  in  my 
judgment  is  conformable  with  its  intent  and  meaning. 

The  devise  to  the  testator's  widow  of  the  use  of  his.  dwelling 
house  was  made  subject  to  the  discharge  of  the  taxes  by  the 
life  tenant.  In  all  ciases,  taxes  due  at  the  time  of  the  death 
of  the  deceasefl  person  are  payable  out  of  his  personal  estate, 
and  taxes  accruing  subsequently  are  chargeable  upon  the 
land.  There  is  no  rateable  division  or  apportionment,  but 
the  entire  tax  becomes  due  and  must  be  paid,  according  to 
the  mle  just  stated. 

The  testator  directed  that  his  wife  should  be  left  in  the 
midisturbed  possession  of  her  individual  property  coming  to 
her  by  inheritance  or  otherwise,  including  aU  securities 
standing  in  her  name,  ^'  as  well  as  all  other  property  and 
efiects  belonging  appropriately  to  herself  and  not  identified 
with  his  (my)  estate."  At  the  time  of  his  death,  there  was  an 
account  with  his  wife,  in  the  books  of  his  commercial  house, 
for  moneys  received  from  her  individual  estate,  showing  a 
balance  in  her  favor.  This  clearly  comes  within  the  terms 
of  the  will,  the  account  itself  affording  the  best  possible  evi- 
dence of  property  "belonging  appropriately"  to  her,  and 
"not  identified  with  his  estate."  This  method  of  dealing 
with  her  separate  property,  taken  in  connection. with  his 
testamentary  provision,  imperatively  requires  the  payment 
to  her,  by  the  executor,  of  the  balance  of  the  accoimt. 
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Baboogk  vs,  Lillis. 
In  the  matter  of  the  Estate  qfJoBEPB  P.  Lillis,  deceased. 

Thk  Surrogate  has  jariadiction,  on  the  application  of  a  creditor  for  an  account 
and  for  payment  of  hia  demand,  to  try  the  claim,  although  disputed :  and 
this  authority  extends  to  equitable  as  well  as  to  legal  debts. 

The  balance  due  from  a  deceased  partner  of  a  firm,  to  a  surviving  co-partner,  on 
account  of  the  partnership  transactions,  is  an  unliquidated  demand  of  the 
fourth  class  of  debts  due  from  the  estate  of  the  decedent,  according  to  the 
order  prescribed  by  the  ReTised  Statutes,  which  it  is  competent  for  the  Sur- 
rogate to  liquidate  as  an  equitable  demand,  and  order  to  be  paid. 

A.  KcisHBKDT,  for  Petitioner, 

W.  H.  Taooard, /or  Admmiitrator* . 

L  The  Surrogate  has  no  power  to  decide  upjn  the  validity 
and  amount  of  a  claim  against  an  estate,  upon  the  petition 
of  an  alleged  creditor  praying  for  a  decree  directing  its  pay- 
ment, when  such  claim  is  disputed  by  the  administrator,  and 
the  right  of  the  Surrogate  to  make  such  a  determination  is 
denied. 

n.  The  proper  action  is  an  action  for  an  account  of  the 
partnership  transactions  as  partners  during  the  existence  of 
the  firm — the  petitioner  furnishing  his  account,  and  the  ad- 
ministrator surcharging  and  falsifying,  if  necessary,  and  fur- 
nishing the  account  of  the  intestate  partner — and  then  an 
« accounting  and  examination  of  the  affairs  of  the  firm  had. 
This  can  only  be  done  in  an  equity  court  in  an  equity  suit. 

m.  With  the  exception  of  an  action  for  an  account,  one 
partner  can  only  sue  another  for  a  balance  struck  or  an 
amount  admitted  by  or  judicially  found  to  be  due  against 
the  other  partner. 

Here  nothing  of  the  kind  is  alleged  in  the  petition,  and  it 
does  not  contain  a  suflScient  cause  of  action. 
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Ibe  Subbooate. — ^The  petitioner,  Bobert  F.  Babcock,  claims 
to  be  flurviving  partner  of  the  intestate,  and  applies  for  pay- 
ment of  a  balance  alleged  to  be  due  to  bim  on  partnership 
account.  He  also  presents  a  demand  on  individual  account, 
having  no  connection  with  the  business  of  the  firm.  The 
partnership  is  clearly  proved.  There  is  no  satisfactory  evi- 
dence enabling  me  to  form  any  judgment  as  to  the  state  of 
the  accounts,  and  it  is  necessary,  therefore^  to  fall  back  on 
the  role  that  the  members  of  the  firm  are  presumed  to  be 
equally  interested  in  the  partnership  assets,  in  the  absence 
of  any  proof  to  the  contrary.  lillis  was  left  in  possession  of 
the  partnership  property  and  he  disposed  of  it.  I  think  the 
testimony  shows  that  the  petitioner's  share  was  equal  in 
value  to  $1550,  and  also  that  the  intestate  was  indebted  to 
him  in  the  sum  of  $100  on  private  account. 

It  is  urged,  however,  by  the  administrator,  that  the  Surro- 
gate has  no  jurisdiction  to  order  payment  of  disputed  claims, 
nor  of  a  demand  growing  out  of  partnership  affairs,  unless 
there  has  been  a  previous  accounting  between  the  parties,  or 
in  another  court,  and  a  balance  ascertained  and  found  due. 
The  general  point  raised  as  to  the  authority  of  this  court  to 
pass  upon  demands  disputed  by  the  executor  or  administrator, 
was  fully  considered,  in  Campbell  vs.  Bruen^  (1  Bra^orcPa 
Surrogates  ReporiSyp^  204,)  nor  have  I  seen  any  reason  since 
that  decision  to  change  the  views  then  expressed.   The  statute 
expressly  authorizes  the  Surrogate  to  decree  the  payment  of 
dAUy  legacies,  and  distributive  shares,  on  the  application  of  a 
creditor,  legatee,  or  next  of  kin,  and,  on  a  final  accounting,  it 
18  made  the  imperative  duty  of  the  Surrogate  to  determine  all 
questions  ^  concerning  any  debt,  claim,  legacy,  bequest,  or  dis-  * 
tributive  share."   (2jB./S.jp.ll6,  §18;jp.95,§78,[71].)    The 
term  ^^  debts,"  as  used  in  the  statutes  relating  to  the  estates 
of  deceased  persons,  is  not  limited  to  such  as  are  strictly  legal 
debts,  but  manifestly  comprehends  every  claim  and  demand 
by  a  creditor,  whether  recoverable  at  law  or  in  equity.  (2  R. 
8.  p.  87,  §  25,  [27,]  §  27,  [81,]  p.  88,  §  34,  j?.  89,  [39,]  p.  92, 
§  52,  [57,]  p.  102,  §  14,  [17,]  p.  109,  §  53,  [64,].)    In  other 
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words,  it  inclndes  equitable  as  well  as  legal  debts.  In  the 
case  of  Payne  vs.  MaUhewSy  (6  Paige^Ri^  19,)  a  surviving 
partner  claimed  a  balance  due  him  by  his  deceased  co-partner, 
and  the  Chancellor  held  that  this  was  an  unliquidated  demand 
of  the  fourth  class  of  debts  due  from  the  estate  of  the  dece* 
dent,  according  to  the  order  prescribed  by  the  Revised 
Statutes,  for  the  payment  of  debts  by  executors  and  admin- 
istrators. His  language  was :  ^'  The  balance  due  from  the 
decedent  to  his  surviving  partner  on  account  of  the  partner- 
ship transactions,  after  the  payment  of  the  partnership  debts 
and  the  appropriation  of  all  the  copartnership  effects  to  equal- 
ise the  balances  between  them,  was  an  unliquidated  demand 
of  this  class  against  the  decedent  at  the  time  of  his  death ;  and 
when  it  shall  have  been  liquidated  by  the  complainant,  and 
the  personal  representatives  of  Bissel,  (the  deceased,)  or  by 
the  Swrrogate  who  is  (xytnpetent  upon  the  settlement  and  dis- 
trtbution  of  the  estate  to  Uqt(4daieafiequitaile  (is  well  (UiL  legal 
demandy  or  by  a  decree  of  this  court  upon  a  reference  to  a 
master,  the  balance  that  shall  bo  found  due  to  the  complain- 
ant, must  be  paid  to  him  out  of  the  estate  of  the  decedent, 
rateably  with  the  other  creditors.'*  In  DaJdn  vs.  Demminffy 
{fiPaigey  R.y  98,)  the  same  principle  was  declared  in  regard  to 
claims  growing  out  of  a  trust.  It  would  seem,  therefore,  that 
no  distinction  exists  in  respect  to  the  authority  of  the  Sniro- 
gate  in  regard  to  legal  and  equitable  debts.  And  in  view 
of  the  obvious  design  of  the  scheme  and  plan  of  the  Hevised 
Statutes  for  the  summary  adjustment  of  estiaites, — ^the  incon- 
venience of  staying  the  final  accounting  and  distribution  be- 
cause certain  claims  happen  to  rest  upon  equitable  principles, 
— and  the  recent  abolition  of  distinction  between  legal  and 
equitable  rights,  so  far  as  it  is  involved  in  the  course  of 
procedure  under  the  Code,  and  in  giving  equity  jurisdiction 
to  the  courts  of  law,  I  do  not  feel  called  upon,  to  send  the 
petitioner  to  another  jurisdiction,  unless  plainly  required  to 
do  so.  There  is  nothing  peculiar  in  this  case  which  would 
appear  to  demand  this  exercise  of  discretion,  ( West^r^deU  vs. 
Oreggy  1  Barb.  Ch.  R^  469 ;  Kvid  vs.  Chaprnan^  2  Barb.  Ch. 
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jR.  423 ;  (JamfpbdL  vs.  Brum^  1  Btad^.  Sfwrr.  R.^  224.)  There 
must  be  a  decree  establishing  the  claim  of  the  applicant  at 
the  amount  above  stated. 


£x  Pabtb,  SABTLEnrr. 
^  ihA  matter  of  the  Chiardianahip  of  Lvor  Trabict.t.a  Baitiv 

LETT. 

WiIbs  the  Sunogate  of  New- York  appointed  a  guardian  for  a  minor,  residing  in 
hia  ooantj,  and  thereafter  the  residence  of  the  minor  was  changed  to  the  countj 
of  Kings,  and  the  minor  having  attained  the  age  of  foarteen,  desired  the  ap- 
pointment of  a  new  gnaidian, — Heid,  that  the  Surrogate  of  the  county  of  Kings 
bad  jariadietion  to  make  the  appointment. 

A  dsniieil  of  choice  can  only  be  acquired  by  a  person  who  is  na  juriSf  and  a  minor 
cannot  therefore  of  his  own  motion  make  a  change  of  his  domicil. 

Ths  guardian  is  an  officer  of  the  law,  and  he  will  not  be  allowed  to  employ  his 
anthority  to  the  disadvantage  of  his  ward.  He  ordinarily  possesses  the  custody 
of  the  minor's  person,  and  the  right  to  select  his  habitation,  but  no  greater 
effect  will  be  given  to  his  acts  in  these  respects  than  the  nature  of  the  case 
leuonably  requires;  and  although  the  act  may  be  allowed  and  ratified,  if  judi- 
eioas  or  necessary,  its  consequences  should  be  limited  so  as  not  to  afifect  the 
tlsfsa,  or  the  rights  of  the  infiint,  or  the  succession  to  his  property. 

Ilieie  woqU,  however,  appear  to  be  no  ground  for  denying  such  a  control  on  the 
pait  of  the  guardian  over  the  residence  of  the  ward  as  shall  not  withdraw  him 
inm  the  jurisdiction  of  his  domicil  of  origin.  A  change  of  residence  from  one 
portion  of  the  same  sovereignty  to  another,  as  from  one  county  to  another,  is 
completely  within  the  scope  of  the  guardian's  authority,  as  no  rights  are  im- 
paired or  affected,  but  there  is  eimply  a  substitution  of  one  local  anthority  in 
the  place  of  another,  all  under  the  same  laws  and  jurisdiction. 

8.  D.  Yaw  SoHAiCK,/or  PeiUioner, 


Ths  StTBKOOAiE. — ^The  minor,  who  is  an  orphan,  was  born 
in  the  City  of  New- York,  and  her  parents  resided  here  np  to 
the  time  of  their  death.  A  goardian  was  appointed  bj  me 
in  Febmary,  1853,  who  placed  his  ward  under  the  care  of  a 
relative  in  the  City  of  Brooklyn,  where  she  has  continued  to 
reside  np  to  the  present  period.  The  minor  having  attained 
the  age  of  fourteen  years,  now  desires  to  select  a  new  guar- 
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dian.  K  her  residence  be  considered  as  in  this  county,  it  be* 
comes  mj  duty  to  make  the  appointment ;  if  in  Kings  connly, 
the  Surrogate  of  that  county  has  jurisdiction.  A  domicil  of 
choice  can  only  be  acquired  by  a  person  who  is  suijurtSj  and 
a  minor  cannot,  therefore,  of  his  own  motion,  make  a  change 
of  his  domicil.  The  power  of  a  guardian  to  effect  such  a 
change  has  been  extensively  discussed  by  the  civilians,  but 
the  point  of  difference  between  them  relates  more  to  such  a 
change  of  domicil  as  may  alter  the  minor's  capacity  to  act, 
and  the  right  of  succession  to  his  estate  in  case  of  death,  than 
to  a  mere  change  of  abode.  In  France,  this  disputation  has 
been  settled  by  a  provision  of  the  Code  Civil^  which  places  the 
domicil  of  the  minor  with  his  tutor.  {Art  108,  Dtirantonj 
Uv.  1,  tit.  X,  §  526 ;  TauUierj  Ivo.  1,  tU.  X.,  §  1183.)  Our  stair 
ute  is  silent  on  the  subject;  and,  in  the -absence  of  express 
le^slation,  the  question  must  be  considered  upon  reason  and 
principle.  • 

According  to  the  Eoman  law,  it  was  the  office  of  the  Prad- 
tor  to  determine  the  place  of  abode  and  education  of  the 
minor.  {Dig.  lih.  27 y  tit.  11.^  Ubijmjnlhis  edticari  vd  morari 
debeat.)  This  rule  is  analogous  to  the  practice  of  the  Court  of 
Chancery  in  England,  and  in  this  State,  in  exercising  super- 
vision over  the  conduct  of  the  guardian.  On  the  dissolution 
of  the  parental  authority  by  death,  and  the  cessation  of  that 
control  which  flows  from  the  laws  of  nature,  the  care  of  the 
child  devolves  upon  the  State.  It  is  then  delegated  to  a 
guardian  who  has  the  custody  of  the  person  of  the  minor  and 
the  charge  of  his  property.  But  the  guardian  is  a  mere 
trustee,  an  officer  deriving  all  his  authority  from  his  appoint- 
ment, responsible,  as  in  all  other  cases  of  trust,  for  the  proper 
discharge  of  duty,  and  subject  to  the  control  and  direction 
of  the  authorized  tribunals.  He  will  not  be  allowed  to  em- 
ploy his  power  to  the  disadvantage  of  the  ward,  and  there 
would  seem  to  be  no  reason  why  he  should  possess  any 
greater  authority  than  is  necessary  for  the  due  performance 
of  his  official  trust.  His  functions  should  be  measured  by  the 
nature  and  the- necessities  of  the  trust ;  and  the  relation  be* 
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tween  him  and  the  ward  being  artificial  and  the  creation  of 
the  law,  no  greater  vigor  should  be  given  to  his  acts,  and  no 
other  consequences  be  permitted  to  flow  from  them,  than  the 
reason  of  the  case  requires  and  the  law  sanctions,  in  view  of 
the  interests  and  welfare  of  the  minor.    No  doubt,  the  duty 
of  the  guardian  in  respect  to  the  health,  moral  training,  edu- 
cation and  maintenance  of  his  ward,  necessarily  involves  the 
selection  of  his  habitation.    But  it  does  not  follow  that  to  a 
change  of  abode,  made  in  reference  to  such  objects,  the  law 
will  attach  the  consequences  flowing  from  a  change  of  domi- 
cil  in  the  case  of  an  adult.    In  other  words,  it  may  be  admit- 
ted that  ordinarily  the  guardian  possesses  the  custody  of  the 
minor's  person,  and  the  right  to  select  his  habitation ;  but 
still  the  question  will  remain,  what  effect  will  the  law  at- 
tribute to  his  acts,  in  these  respects  ?    Does  the  guardian's 
authority,  reposed  in  him  by  virtue  of  his  office,  embrace  the 
selection  of  a  domicil  which  shall  alter  the  rights  of  succes- 
sion, in  case  of  the  minor's  decease,  or  which  shall  withdraw 
him  from  the  protection  of  the  very  sovereignty  which  ap- 
pointed the  guardian.  Is  this  a  proper  function  of  the  office? 
Is  this  authority  delegated  by  the  State  to  the  guardian  ?    Is 
it  demanded  by  any  reason  of  necessity  or  utility,  or  is  it  a 
necessary  incident  to  any  of  the  essential  duties  of  the  guar- 
dian or  rights  of  the  ward  ?    The  power  of  the  guardian,  in 
respect  to  the  property  of  the  minor,  has  usually  been  re- 
stricted by  the  Court  of  Chancery,  so  that  in  changing  per- 
sonal property  into  real  estate,  or  vice  versa^  the  rights  of  the 
infant,  or  of  his  representatives,  should  he  die  under  age, 
may  not  be  impaired  or  injured.    It  has  been  customary, 
therefore,  to  treat  lands  purchased  with  personal  estate  as 
realty,  and  the  proceeds  of  real  estate  sold,  as  personalty,  in 
determining  the  course  of  inheritance  and  succession.  {Story 
Ej.  Jur.  §  1357.)   I  can  see  no  sound  reason  why  the  same 
rule  should  not  be  applied  to  the  disposition  of  the  custody 
of  the  person  of  the  infant,  that  is  applied  to  the  disposition 
of  his  property ;  that  is,  to  allow  or  ratify  the  act  itself,  if 
judicious  or  necessary,  but  to  limit  its  consequences  so  as  not 
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to  affect  the  state  or  the  rights  of  the  infant  or  the  snccession 
to  his  property.  I  am  aware  that  Chancellor  Kent  inclined 
to  the  opinion  that  the  guardian  had  the  right  to  shift  the 
infant's  domicil  with  his  own^  and  that  Chancellor  Walworth 
admitted  fallj  the  power  to  change  the  infant's  residence 
from  one  State  to  another,  provided  the  act  were  done  in  good 
faith,  and  with  a  view  to  the  ward's  benefit,  (2  Kenfs  Oam.^ 
vol.  2,  p.  227,  note ;  Wood  vs.  Wood,  6  Paig^y  JB.,  606,)  bnt  the 
argoments  of  the  foreign  jurists,  whose  conclusions  were 
favored  by  Chancellor  Kent,  are  based  mainly  upon  the 
assumption  that  the  guardian  represents  the  jninor,  and  has 
the  power  to  contract  for  him.  {JBynkershoekj  QucBst.  Priv, 
Jwris.y  lib.  1,  ch.  16 ;  Bodenburgh^  De  Di/v.  Stat.  tit.  2,  eh.  1,§  6 ; 
J.  Voetj  ad  Pwnd.  lib.  5.  ^.  1,  §  100.)  But  does  the  guardian 
represent  the  minor,  or  has  he  power  to  contract  for  him,  in 
an  tmlimited  sense?  If  so,  that  settles  the  question;  bnt  if 
not,  then  the  point  remains,  what  are  the  limits  of  the  right 
of  representation  and  the  power  to  contract.  I  have  already 
seen  that  these  are  restrained  in  equity  so  as  not  to  affect  the 
rights  .of  heirs  and  next  of  kin,  and  are  measured  substan* 
tially  by  the  purposes  and  objects  of  the  trust  There  would 
seem,  llierefore,  to  be  no  reason  why  the  power  over  the 
person  of  the  minor  should  not  likewise  be  so  limited.  The 
Continental  authorities  which  take  this  side  of  the  question, 
place  it  mainly  on  the  ground  tliat  the  pnipoeee  for  which 
the  guardian  is  clothed  with  the  custody  of  the  person  of  the 
infant,  do  not  require  a  domicil  in  its  proper  sense ;  that  relat- 
ing simply  to  maintenance  and  education  for  a  linuted  period, 
they  are  temporary,  and  only  require  a  temporary  home. 
Thus,  Boullenois  says,  ^^  the  minor  lives  with  his  tutor,  but 
he  is  not  properly  domiciliated  with  him ;  he  sojourns,  await- 
ing his  majority."  {Obs.  32.)  Pothier  says,  "  minors  do  not 
compose  part  of  the  family  of  their  tutor,  as  children  the 
family  of  their  father ;  they  are  in  the  house  of  the  tutor  as  in 
a  strange  mansion,  ad  temjniSj  for  a  time,  while  the  tutelage 
lasts — consequently  the  domicil  of  their  tutor  is  not  their  true 
domicil."    {CoiUume  jy  Orleans^  Int.  n.  17.)   It  seems  to  be 
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safer,  in  view  of  the  interests  of  the  minor,  the  claims  of 
relatives  who  may  possibly  become  entitled  to  the  succes- 
sion, and  the  care  which  should  always  be  taken  that  a  dele- 
gated authority  should  not  be  perverted  or  abused  in  dero- 
gation of  the  power  which  has  conferred  it,  that  the  guardian 
should  have  no  greater  control  over  the  person  of  his  ward 
than  is  reasonably  necessary  for  the  proper  discharge  of  his  offi- 
cial fimctions.  While,  however,  his  right  to  change  the  dom- 
icQ  of  the  ward  so  as  to  alter  the  succession,  maybe  doubted, 
for  the  reasons  I  have  indicated,  there  would  appear  to  be  no 
ground  for  challenging  such  a  control  over  the  residence  of 
the  minor  as  shall  not  withdraw  him  from  the  jurisdiction 
of  his  domicil  of  origin.  In  the  present  instance,  the  residence 
of  the  infant  has  been  changed  from  one  county  to  another, 
bnt  still  has  been  retained  under  the  sovereignty  of  the  same 
laws.  This,  I  have  no  doubt,  is  completely  within  the  scope 
of  the  guardian's  authority.  Ko  rights  are  impaired  or 
affected  by  the  act,  the  jurisdiction  of  the  State  is  preserved, 
and  no  other  consequence  flows  from  the  change  of  residence 
than  the  substitution  of  one  officer  in  the  place  of  another — ^a 
result  entirely  conformable  to  those  purposes  of  convenience 
contemplated  by  the  statute  in  regulating  the  appointment 
of  a  guardian  by  the  Surrogate  of  the  county  where  the  in- 
fiint  resides.  I  therefore  think,  that  in  the  present  instance, 
the  Surrogate  of  the  county  of  Kings  has  a  right  to  make  the 
appointment — ^though  it  may  be  possible  that  the  minor,  in 
default  of  his  exercising  it,  may  resort  to  the  fonun  of  her 
domicil  of  origin. 


Vou  IV-— 15. 
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In  the  maUer  qfjpraving  the  laeit  WiU  and  Testament  of 

Jambs  Bach,  deceased. 

On  the  probate  of  a  will,  where  the  deceaaed  leaves  no  known  hein  or  next  of  kin, 
the  Public.  Administrator  of  the  City  of  New  York  may  intervene  to  contest 
the  will  in  relation  to  the  personal  estate,  and  the  Attorney  General  in  rela- 
tion to  the  real  estate. 

The  decedent  being  deaf,  and  communication  with  him  being  ordinarily  perfonned 
by  writing  on  a  slate  and  receiving  his  answers  orally, — Hdd^  that  it  was 
competent  to  perform  the  ceremonies  of  executing  his  will,  in  that  mode. 
Under  the  circumstances,  the  reading  and  signing  of  the  will,  the  affirmative 
response  of  the  decedent  to  the  question  whether  it  was  his  will,  followed  by 
the  signature  of  the  witnesses  in  his  immediate  presence,  constituted  a 
valid  testamentary  act,  involving  a  substantial  rogation  of  the  witnesses. 

Where  a  disease,  ultimately  affecting  the  mind,  was  insidious  and  slow  in  its 
development,  and  there  was  ground  for  suspicion,  that,  previous  to  the  faehtm^ 
apprehensions  were  enteitained  of  the  possible  approach  of  mental  derange- 
ment, there  should  be  a  careful  scrutiny  of  an  act  performed  shortly  before 
an  accession  of  undoubted  symptoms,  in  order  to  see  whether  it  was  a  rational 
and  natural  act,  conformable  to  the  views  and  wishes  of  the  party  when  in  a 
sUte  of  health. 

A  will,  made  in  a  Indd  interval,  may  be  valid ;  but  the  heU  establishing  intdli- 
gent  action  must  be  shown.  The  nature  and  character  of  the  instrument, 
and  of  its  dispositions,  have  great  influence  in  determining  the  mind  of  the 
court  as  to  the  capacity  of  the  decedent  at  the  time;  and  it  is  important  to 
asoeitain  whether  the  contents  of  the  will  harmonixe  with  the  state  of  the 
dccedent*s  affections  and  intentions  otherwise  expressed. 

Where  the  contest  is  between  the  State  claiming  an  escheat,  on  the  one  hand, 
and  on  the  other  parties  standing  towards  the  decedent  in  relations  of  inti- 
mate intercourse,  confidence,  and  affection,  and  in  whose  favor  he  had  ex- 
pressed his  testamentary  intentions  at  various  times  antecedent,  no  presump- 
tion will  be  indulged  against  the  validity  of  the  instrument,  eioept  such  as 
facts  clearly  proven  compel  the  court  to  entertain.  Mere  suspicion  will  not 
overturn  the  disposition,  and  if  there  be  discrepancies  in  the  evidence,  or 
doubts  as  to  the  preponderance  of  the  testimony,  the  law  inclines  to  sustain 
a  reasonable  and  probable  act. 
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Nblson  Mbbkxll, /or  JBxecuiorf, 

The  objectionB  made  to  the  probate  of  this  will  by  the 
Attorney  General,  on  behalf  of  the  State,  and  by  the  Pnblio 
Administrator  on  behalf  of  the  City  of  New  York,  are : 

First,  Restraint 

Second,  That  nndne  influence  was  exercised  over  the 
testator,  which  caused  him  to  make  the  will  in  favor  of  the 
devisees  named  in  it. 

Third,  That  the  testator  was  of  unsound  mind  when  he 
made  the  will. 

The  reverse  of  these  propositions  is  true. 

By  ''  restraint,"  in  its  legal  signification  as  applied  to  wills, 
18  meant  any  physical  cause  which  obstructs  or  may  mate- 
rially prevent  the  free  and  full  execution  of  the  particular 
will  of  a  person  of  sound  mind. 

It  may  be  of  two  kinds.  First,  That  which  is  entirely 
personal,  and  arises  put  of  the  testator's  own  physical  inca- 
pacity, the  result  of  his  own  unfortunate  condition,  irrespect- 
ive of  other  persons  and  of  outside  influences  or  circum- 
stances, as  where  he  can  neither  speak,  nor  write,  nor  signify 
his  wishes  to  such  an  extent  of  detail  as  would  seem  reason- 
able and  necessary  in  view  of  the  amount  and  condition  of 
his  property,  the  number  and  circumstances  of  his  heirs,  and 
any  other  probable  objects  of  his  reasonable  bounty. 

And  Second,  That  which  is  ctfused  entirely  by  other  per- 
sons or  outside  influences,  such  as  imprisonment,  exclusion 
from  free  intercourse  with  other  persons,  or  a  denial  of  pen, 
ink,  and  paper,  or  of  an  amanuensis. 

A  man  is  restrained  from  making  a  will,  though  he  has  a 
sound  mind,  if  he  has  not  the  requisite  physical  capacity  to 
make  known,  in  the  prescribed  way,  what  tiiat  mind  is. 

To  have  a  sound  understanding  is  of  no  avail,  unless  there 
is  an  outlet  to  it.  It  is  equally  restraint,  whether  the  tongue 
and  hand  be  held  by  palsy  or  padlock. 

But  neither  of  these  two  kinds  of  restraint  existed  in  rela- 
tion to  Mr.  Bach ;  for  although,  as  the  evidence  ahowa,  he 
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was  totally  4eaf,  and  paralyzed  bo  as  to  be  unable  to  write, 
and  weak,  yet  he  could  speak,  and  read,  and  see  well,  and 
converse  by  means  of  a  slate,  and  thus  he  could  make  known 
to  a  writer  the  particulars  of  any  will  his  mind  might  origi- 
nate, and  also  to  witnesses  the  declaration  that  it  was  his  will, 
and  the  request  to  them  to  sign  it  as  witnesses,  as  is  required 
by  the  forms  of  the  statute. 

His  personal  physical  condition  was  not  tantamount  to 
outside  restraint. 

Nor  was  there  any  outside  restraint  exercised  over  him,  for 
all  persons  at  all  times  had  free  access  to  him,  as  is  proved. 

^Jliere  was  no  undue  influence  exercised  over  the  testator 
to  induce  him  to  make  his  will  in  favor  of  the  devisees.  The 
evidence  shows  great  delicacy  and  refinement  in  the  conduct 
of  the  devisees  towards  the  testator  on  the  subject  of  maldng 
his  will. 

The  testator  was  of  sound  mind  when  he  made  his  will. 
This  is  the  legal  presumption,  and  there  is  a  strong  prepon- 
derance of  evidence  in  favor  of  that  fact.  The  next  day  he 
reverted  to  it,  and  recognized  it,  and  told  its  contents  to  his 
physician.  Dr.  Storer. 

The  will  is  a  reasonable  one,  and  harmonizes  with  the  tes- 
tator's previously  expressed  intentions,  and  should  be  sus- 
tained as  against  the  State  and  City,  unless  the  court  is 
compelled  by  the  strongest  evidence  to  repudiate  it  as  void. 

•    A.  B.  TAPPiNy /or  Public  Adminitirator  and  Attorney  General* 

L  The  statutory  requirements  were  not  complied  with,  in 
the  execution  of  the  wiU. 

1.  The  testator  did  not  publish  the  instrument  as  his  last 
will  and  testament. 

3.  The  testator  did  not  request  the  subscribing  witnesses 
to  become  such. 

n.  The  testator  was  not  competent  to  make  a  wilL 

1.  His  mind  was  impaired  by.age  and  bodily  infinnitieB. 
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8.  His  teBtamentary  capacity  was  affected  bj  the  disease 
under  which  he  kbored— «  softening  of  the  brain." 
8.  He  was  at  times  violently  insane. 

HL  Undue  influence  was  exercised  oyer  the  testator  by 
the  legatees  in  obtaining  the  will. 

1.  One  of  the  legatees  had  it  drawn,  without  any  proven 
direetionB  from  the  testator. 

2.  The  testator  did  not  see  the  will  until  it  was  produced 
for  his  signature,  and  it  was  inmiediately  taken  from  him. 

8.  The  testator  was  treated  throughout  as  though  he  were 
not  competent  to  attend  to  his  own  affairs. 

4.  The  person  most  active  in  procuring  the  drawing  and 
exeeution  of  the  will  is  named  legatee  therein,  and  there  is 
no  evidence  of  any- prior  testamentary  intention  of  the  testa- 
tor in  behalf  of  such  legatee. 

5.  After  the  signing  of  the  will,  the  testator-gave  tokens  or 
endence  of  having  made  the  will  under  circumstances,  the 
pressure  or  influence  of  which  he  was  not  at  the  time  able  to 
resist 


TkB  Subrogate. — The  decedent  died  in  the  CSty  of  New 
Tork,  on  the  81st  day  of  October,  1856.  On  the  28th  day 
of  the  preceding  April,  the  will  now  presented  for  probate 
vas  executed  by  him  at  his  residence  in  this  city.  The  in- 
stnunent  devises  and  bequeaths  all  his  property  real  and 
personal  to  Mrs.  Margaret  Gombault  and  Mrs.  Sarah  Mon- 
fort,  two  widow  ladies  with  whom  he  had  been  residing  for 
a  number  of  years.  It  does  not  appear  that  the  decedent  left 
my  known  heirs  or  kindred,  and  the  will  has  been  contested 
by  the  Public  Administrator,  representing  the  City  of  Kew 
Tork,  and  in  behalf  of  the  Attorney  General,  representing 
the  State  of  New  York,  as  in  case  of  an  escheat  in  default  of 
a  valid  testamentary  provision. 

The  decedent  was  about  sixty^-eight  or  seventy  years  of  age ; 
his  health  had  been  declining  some  time  before  his  decease, 
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and  he  had  been  mostly  confined  to  his  honse,  for  about  fonr 
months,  in  consequence  of  increasing  debility,  and  the  effects 
of  a  fall  received  in  December,  185^.  For  several  years  he 
had  been  entirely  deaf,  and  his  friends  ordinarily  communi- 
cated with  him  by  writing,  his  answers  being  given,  and 
conversation  continued,  on  his  part,  orally.  He  is  repre- 
sented as  a  person  of  great  intelligence  and  acquirements, 
fond  of  discourse,  and  habituated  to  communicate  readily 
with  his  associates  in  the  mode  I  have  described. 

At  the  time  of  the  execution  of  the  will,  the  question  was 
written  on  a  slate,  "  Do  you  wish  to  make  your  will  now?" 
He  nodded  his  head  in  approval.  He  then  read  the  instm- 
ment,  and  again  nodding  approval,  proceeded  to  sign  it ;  be 
was  then  asked  on  the  slate,  "  Is  this  your  will?"  to  which  he 
signified  assent,  by  nodding  his  head,  and  making  some  oral 
declarations,  to  which  I  shall  hereafter  particularly  allude ; 
he  requested  two  at  least  of  the  three  subscribing  witnesses  to 
sign ;  they  subscribed  the  will  in  his  immediate  presence,  and 
thus  all  the  formal  ceremonials  were  accomplished.  Mr.  lit- 
tle, one  of  the  witnesses,  stated  in  his  direct  examination,  that 
no  one  requested  him  to  sign,  but  at  a  subsequent  stage  of 
the  cause,  he  further  testified,  that  the  decedent  had  on 
several  previous  occasions  stated  his  desire  to  make  his  will, 
and  that  Mr.  Little  should  be  present  as  a  witness  at  the 
time — that  he  did  not  recollect  that  at  the  time  of  the  exe- 
cution, the  decedent  did  not  ask  him  to  attest  the  paper,  but 
from  his  familiarity  with  him  he  was  more  likely  to  intimate 
his  wish  by  a  sign  or  a  nod,  than  by  speaking,  and  that  he 
did,  in  fact,  motion  to  him  to  sign  as  a  witness.  Mrs.  Thomp- 
son, one  of  the  witnesses,  states,  however,  quite  distinctly, 
that  the  decedent  requested  both  herself  and  Mr.  Little  to 
attest  the  instrument ;  and  I  have  no  doubt  the  fact  was  so. 
The  formalities  were  described  in  the  attestation  clause,  and 
the  parties  had  received  the  instructions  and  were  acting  under 
the  supervision  of  a  legal  gentleman,  who  was  within  call 
at  the  time.  The  probabilities  are,  that  the  statutory  forms 
were  complied  with ;  but,  independently  of  inference,  we  have 
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the  poeitiye  statement  of  one  of  the  witnesses,  that  the  request 
was  made  in  terms  by  the  decedent.  In  default  of  this  proof, 
however,  I  think  that  the  reading  and  signing  of  the  will  and 
the  accompanying  declaration  or  response  of  Mr.  Bach,  to  the 
question  whether  that  was  his  will,  followed  bj  the  signature 
of  the  witnesses  xmder  his  immediate  eye,  constituted  a  valid 
testamentary  act,  involving  a  substantial  rogation  of  the  wit- 
nesses. I  must  therefore  hold,  that  in  point  of  form,  the  will 
was  properly  executed. 

The  next  point  for  consideration  is,  to  inquire- whether  the 
decedent  had  sufficient  capacity  to  perform  a  testamentary 
act  at  the  time  of  the  execution  of  this  instrument.  It  is 
alleged  on  the  part  of  the  contestants  that  he  was  generally 
incompetent,  and  especially  at  or  about  the  period  of  the 
oeUiraUon  of  the  will,  was  in  a  state  of  mental  derangement. 
The  first  witness,  chronologically  speaking,  adduced  to  testify 
on  this  point,  was  a  policeman  who  accompanied  the  decedent 
to*  the  hospital,  at  the  time  of  his  fall  in  December,  1855. 
Hie  officer  states,  that  as  they  rode  in  the  carriage  together, 
he  asked  Mr.  Bach  several  questions ;  that  he  seemed  con^ 
fbed,  mumbled  indistinctly,  had  a  vacant  stare,  and  gave  no 
response  to  his  inquiries.  In  view  of  the  severe  fall  and  con- 
sequent shock  to  his  system,  this  conduct  is  not  at  all  remark- 
able, and  is  by  no  means  indicative  of  any  permanent  mental 
injury,  while  the  failure  to  answer  questions  admits  of  the 
simple  solution  that  he  was  totally  deaf.  From  this  period 
until  about  the  month  of  April,  there  is  no  evidence  tending 
to  impeach  the  decedent's  testamentary  capacity.  Mr.  Lud- 
low states  that  in  the  spring  he  was  employed  to  sell  Mr. 
Bach's  house,  and  the  premises  were  put  up  at  auction  and 
bought  in,  the  14th  or  15th  of  April.  He  also  -says  that  the 
sale  was  previously  countermanded  by  Mrs.  Monfort,  who 
said,  *^  that  Mr.  Bach  might  be  incapacitated  from  transfer- 
ling  the  properly  either  by  death  or  from  want  of  mind,  as 
he  seemed  at  that  time  to  be  entirely  out  of  his  reason." 
Dennis  Began  deposes  that  he  was  employed  for  a  month  by 
Mrs.  Monfort  to  take  care  of  the  decedent — that  he  accom- 
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panied  him  several  times  when  he  went  out,  and  on  one  of 
these  occasions  Mr.  Bach  fell  and  injured  his  arm  severelj. 
Began  says  that  some  daj  after  this,  Mi!b.  Monfort  came  to 
the  kitchen  and  said,  ^^  Dennis,  Mr.  Bach  has  willed  his  prop- 
erty to  Mrs.  Gombanlt  and  to  me ;  and  that  next  night  she 
says,  Dennis,  you  will  go  and  take  care  of  Mr.  Bach ;  he  is 
very  poorly,  indeed ;  take  off  your  coat  and  put  a  white  hand* 
kerchief  around  your  head.  I  did  as  she  told  me,  and  went 
into  his  bedroom.  Mr.  Bach  was  in  bed  at  that  time,  and 
Mrs.  Qombault  was  in  the  room.  Mr.  Bach  wanted  to  get  out 
of  bed;  he  shouted  so  loud,  and  says  to  me.  Doctor,  will  you 
give  me  my  pass  out  of  here!  Mrs.  Gombanlt  was  standing 
by,  and  he  said  to  her,  Are  you  the  church?  if  you  are,  he 
said,  be  mercifuU  I  haye  paid  a  heavy  sum  to-day,  he  said ; 
I  have  paid  enough  before,  but  I  have  paid  a  heavy  sum  to- 
day. This  was  the  very  day  that  Mrs.  Monfort  told  me  he 
had  made  his  will.''  Mr.  Xeyser,  t&e  Godson  of  Mr.  Bach, 
testified  that  he  saw  the  decedent  on  two  several  days,  be* 
tween  the  21st  and  24th  of  April  last  On  the  first  occasion, 
the  decedent  recognized  him,  conversed  a  few  minutes,  and 
then  broke  off,  and  spoke  irrationally,  asking  the  witness  ^^  how 
much  produce  he  had  raised  the  last  season  for  marketing." 
In  the  afternoon  he  appeared  irritated,  and  said  something 
to  the  witness  about  neglecting  his  business.  On  the  next 
occasion,  h0  did  not  notice  Mr.  Keyser,  but  sat  in  his  chair, 
with  his  head  down,  picking  at  a  sore  on  his  arm,  and  mut- 
tering. The  witness  stayed  at  the  house  a  week  after  this  visit, 
but  did  not  again  see  the  decedent.  Mai^aret  Ford,  who 
had  been  a  servant  with  Mrs.  Gombanlt  for  six  years,  and 
1^  her  in  the  month  of  September  last,  states,  that  Mr.  Bach 
took  to  his  room  in  the  month  of  April;  she  saw  him  through- 
out that  month,  daily,  except  four  days,  when  he  would  not 
allow  her  to  be  in  the  room,  because,  he  said,  she  was  ^^  crai^." 
She  slept  in  his  room  every  second  night,  ^'  to  hold  Mr.  Bach 
in  bed."  She  says,  '^  he  would  go  round  the  4X)om  without 
clothing" — ^that  ^e  was  told  by  the -doctor  to  trip  him  up, 
when  she  could  not  otherwise  manage  him,  and  she  adds,  ^*  I 
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mean  by  the  word  trip,  knocking  him  down.  I  did  knock  him 
down  a  great  many  times.  *  *  *  I  did  not  strike  him,  but 
took  hold  of  him  aronnd  his  middle  and  threw  him  down." 
Independently  of  hearsay,  and  proof  of  yarions  declarations 
by  parties  and  witnesses,  this  is  the  substance  of  the  direct 
evidence  against  the  decedent's  testamentary  capacity. 

In  regard  to  Began's  testimony,  it  is  observable,  that,  so 
far  as  his  knowledge  extended,  he  specifies  but  a  single  occa* 
sion  during  the  whole  month  he  w^  in  the  house,  when  any- 
thing indicative  of  mental  disorder  occurred  in  his  presence. 
He  says,  this  happened  the  night  of  the  same  day  Mrs.  Mon« 
fort  communicated  to  him  the  fact  that  Mr.  Bach  had  devised 
his  property  to  her  and  her  sister.  He  does  not  distinctly 
state  that  his  informant  said  the  will  had  been  made  that 
day;  but  if  he  meant  so  to  be  understood,  it  is  certainly  some* 
what  remarkable,  if  she  entertained  a  belief  that  Mr.  Bach 
was  deranged,  that  the  communicative  beneficiary  under  the 
will,  deeply  interested  in  its  validity,  should  have  thus  aided 
to  expose  its  invalidity.  The  statements  of  Dr.  Storer  tend 
to  show  that  there  must  be  some  error  with  this  witness,  aa 
td  time,  if  he  designs  to  identify  the  day  of  the  occurrence  to 
which  he  has  sworn,  with  the  date  of  the  will.  If,  however, 
he  only  means  to  say  that  it  happened  the  same  day  he  heard 
a  will  had  been  made,  then  the  instrument  may  have  been 
'executed,  for  aught  that  appears,  several  days  before,  and 
the  fact  not  have  been  made  known  until  then.  Began  docs 
not  recollect  the  date  of  his  entering,  nor  the  date  of  his  leav-* 
ing  Mr.  Badi's  service,  nor  the  date  nor  the  day  of  the  week 
he  sat  up  veith  him.  He  says,  however,  that  it  happened 
after  Mr.  Bach  was  injured  by  the  fall,  and  here  I  think  may 
be  a  clue  to  the  difficulty.  After  the  fall  Mr.  Bach  did  not  go 
out,  and  there  was  no  longer  need  for  Began's  services.  Now 
he  states  that  he  left  in  the  month  of  May,  and  Dr.  Storer 
aflbms  distinctly  that  the  fall  happened  on  the  fourth  of 
May.  Nay,  more,  Began  himself  incidentally  states,  that 
Mr.  Bach  fell  while  taking  a  walk  on  Sunday ;  and  the  fourth 
of  May,  1856,  was  Sunday.    These  circumstances  all  agree 
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naturallj  together,  and  lead  the  mind  to  the  conclusion  that 
the  eyent  to  which  he  testified  did  not  occur  early  enough  to 
affect  the  question  as  to  tiie  factum  of  this  will.  The  supposi- 
tion that  the  faU  happened  on  Sunday,  the  27th,  is  not  probable. 
Such  an  approximation  to  the  date  of  the  will,  would  natu- 
rally  have  impressed  all  the  witnesses.  Kor  is  it  likely  the 
doctor  should  have  omitted  a  visit  the  day  after  the  accident, 
and  yet  it  appears  that  no  visit  was  made  the  day  the  will 
was  executed.  Margaret  Ford,  however,  states,  that  she 
recollects  the  night  Began  sat  up  with  Mr.  Bach,  asid  she 
heard  the  ladies  speak  of  the  will  that  day,  ^'  the  same  day 
it  was  said  to  be  made."  Neither  of  these  witnesses,  then, 
profess  to  have  any  knowledge  of  the  date  at  which  thia 
instrument  was  executed,  and  the  materiality  of  their  testi- 
mony substantially  depends  upon  recollection  of  conversation 
ten  months  ago,  as  to  which,  the  slightest  error  would  be 
important.  Both  of  them  allege  that  Dr.  Storer  declared 
the  decedent  to  be  "  crazy,'*  and  both  of  them  are  contra- 
dicted by  the  doctor  on  this  point.  One  of  them,  moreover, 
has  stated  a  method  of  treatment  of  this  old  gentleman  as 
sanctioned  by  the  physician  and  the  ladies  with  whom  he 
had  been  domiciliated  so  many  years,  which  excites  our  as- 
tonishment. She  has  given  an  account,  also,  of  Mr.  Bach's 
actions  and  deportment,  which,  so  far  as  an  affirmative  can 
be  refuted  by  negative  testimony,  is  uncorroborated  by  any  * 
other  witness.  Not  one  out  of  the  whole  mmiber  sworn  ever 
observed,  on  a  single  occasion,  what  she  did  so  frequently; 
and  her  statement  that  the  physician  told  her  to  trip  the  old 
man  up  ''  for  fear  he  should  choke"  her,  is  distinctly  and  flatly 
denied  by  Dr.  Storer. 

The  interviews  stated  by  Mr.  Keyser  are  placed  by  him 
between  the  2l8t  and  24th  of  April.  It  is  urged,  that,  as  he 
had  just  come  from  the  country,  the  remarks  of  Mr.  Bach  at 
the  first  visit,  in  regard  to  produce,  were  not  irrational ;  and 
that  the  decedent's  deportment  at  the  two  succeeding  inter- 
views, was  entirely  consistent  with  the  state  of  his  feelings 
towards  the  visitor.    Without  entering. into  these  considera- 
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tioDS,  and  giving  the  facts  all  the  weight  claimed  for  them, 
as  tokens  of  irrationalitj  five  or  six  days  before  the  will  was 
made,  we  still  mnst  see  what  bearing  they  have  in  view  of 
all  the  other  circumstances  proved  in  the  case.  In  this  con- 
nection I  may  allude  to  the  testimony  of  Mr.  Eeyser  and  his 
wife,  that  Dr^  Storer,  about  this  same  period,  urged  that  Mr. 
Bach  should  be  sent  to  the  asylum,  his  malady  having 
assumed  the  form  of  "  crazdness."  The  doctor  puts  this 
advice  in  a  c(^nditional  form:  that,  '4f"  Mr.  Bach  ^'should 
prove  so  seriously  ill  as  to  make  it  necessary  he  should  go 
to  the  asylum,"  the  certificate  of  another  physician  would  be 
indispensable.  Without  attemptii^g  to  reconcile  these  various 
statements,  it  is  apparent  that  the  case,  thus  far,  calls  for 
more  extended  investigation. 

On  the  other  hand,  and  in  support  of  the  will,  the  proof  is 
as  follows:  Mr.  Little,  an  old  and  intimate  friend  of  the 
decedent,  and  one  of  the  subscribing  witnesses  to  the  will, 
states,  that  at  the  time  of  the  execution  of  the  instrument, 
Mr.  Bach  was  sitting  up  in  his  chair,  shook  hands  with  him, 
examined,  and  apparently  read  the  will,  with  deliberation, 
and  gave  it  his  approval.  He  also  says,  that  he  had  frequent 
interviews  with  the  decedent,  both  before  and  after  the  28th 
of  April,  in  the  course  of  which  he  communicated  with  him 
by  writing  on  a  slate,  Mr.  Bach  reading  what  was  written, 
aloud,  and  then  commenting  upon  it,  and  conversing  at 
leikigth.  Mr.  Little  declares,  that  at  the  time  the  will  was 
made,  he  observed  no  difference  as  to  the  state  of  his  mind, 
except  what  was  naturally  attendant  upon  the  gradual  failure 
of  his  bodily  health,  and  likewise  an  apparent  indisposition 
to  talk.  Lideed,  he  says  very  broadly,  "  up  to  the  time  of 
his  death,  I  observed  no  signs  of  mental  derangement."  Mrs. 
Thompson,  another  of  the  subscribing  witnesses,  was  acquainted 
with  Mr.  Bach,  for  two  or  three  years,  and  saw  him  every  day 
or  two  during  his  entire  illness.  She  testifies  that  at  the  time 
of  theyoc^t^m  of  the  will,  Mr.  Bach  requested  her  to  attest 
the  document,  and,  after  it  was  signed,  expressed  that  '^  he  was 
satisfied,  and  it  was  just  as  he  wanted  it;"  that  ^'  his  mind 
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was  perfectly  collected  when  the  will  was  made,"  and  she 
^  had  not  observed  anj  indication  of  aberration  of  mind,  or 
insanity."  Mary  Alexandre  watched  with  the  decedent 
every  other  night,  from  some  time  in  April  until  his  decease; 
she  states  that  he  read  the  newspapers  as  late  as  the  middle 
of  May,  and  that  he  "  was  perfectly  right"  about  the  time  of 
the  execution  of  the  will.  Mr.  Zimmerman  sat  t(p  at  night 
with  the  decedent  in  September,  and  shows  that  even  then 
he  was  capable  of  expressing  his  wants ;  that  he  recognized 
his  attendants,  and  exhibited  no  symptoms  of  a  '^  wandering 
mind."  Mr.  Andrews  had  an  interview  with  Mr.  Bach, 
towards  the  close  of  May,  but  finding  him  just  taking  his 
chair  preparatory  to  dinner,  the  conversation  was  brief.  He 
says,  '^  some  remarks  were  made  about  the  weather,  .and  I 
think  he  inquired  about  my  family ;  he  seemed  to  know  me ; 
I  was  somewhat  in  a  hurry;  I  don't  think  I  discovered  any 
aberration  of  mind.  He  was  in  more  feeble  health — ^weaker ; 
I  discovered  no  more  aberration  than  I  had  done ;  he  always 
spoke  with  me  freely  and  correctly ;  I  noticed  no  diflference 
in  that  'interview  from  others."  *  *  *  « I  had  seen  him 
before,  some  time  in  April,  I  think,  and  from  January  to 
May  several  times.  I  think  I  saw  him  some  time  in  April ;  I 
could  not  say  definitely.  We  had  the  general  conversation  we 
usually  had,  about  the  general  affairs  of  the  day.  *  *  ♦  I 
esteemed  him  an  intelligent  man,  and  rather  took  pleasure  in 
conversing  with  him.  *  *  *  I  did  not  discover  in  April  any 
unsoundness  of  mind."  Mr.  Sutherland,  who  drew  the  dece- 
dent's will,  at  the  request  of  the  legatees,  testifies  that  about  a 
week  before  the  instrument  was  drafted,  h6  dined  with  Mr.  Bach 
in  the  parlor  down  stairs,  and  conversed  with  him  at  length :  his 
answers  "  were  very  ready,"  and  the  witness  thought  he  was 
"  quite  intelligent,  discovered  no  incapacity."  Mr.  Ludlow 
called  on  Mr.  Bach,  at  his  residence, "  not  long  after  the  attempt 
at  sale,"  and  conversed  with  him  in  relation  to  the  property 
about  twenty  minutes,  and  found  that  he  answered  "  intelli- 
gently." Dr.  Putnam  knew  the  decedent  intimately  for  ten 
years.    In  the  early  part  of  March  he  had  tw^  interviews 
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with  hini  relatiye  to  the  sale  of  his  house.    He  says  he  ^'  ap- 
peared juBt  as  usual,  excepting  that  he  was  weaJc — ^he  had 
been  sick."  ♦  *  *  "  I  wrote  on  the  slate  as  usual,  so  that  he 
sat  and  looked  over  and  would  answer  before  I  completed  the 
word,  being  accustomed  to  talk  with  me  in  that  way."  *  *  * 
''He  appeared  as  usual,  his  mind  seemed  not  quite  so  active, 
he  did  not  seem  to  speak  quite  so  quick ;  he  appeared  rational." 
We  now  come  to  the  testimony  of  Dr.  Storer,  who  was  the 
attending  physician  of  the  decedent,  during  his  entire  illness, 
fix>m  the  29th  of  December  down  to  his  death.    He  states 
that  Mr.  Bach's  illness  commenced  in  December,  from  the 
effects  of  a  fall,  and  that  he  had  a  second  fall  on  the  fourth 
of  May.    The  disease  of  which  he  died  was  general  prostra- 
tion and  chronic  softening  of  the  brain,  or  ''  general  prostra- 
tion of  strength,  ending  in  softening  of  the  brain,"  indicated 
chiefly  by  the  rational  symptoms.    The  complaint  did  not 
develop  itself  until  the  last  of  May,  or  about  June.    ''  It  did 
not  altogether  incapacitate  him  from  transacting  business; 
it  did  partially  towards  the  latter  part  of  his  ^fe."    He 
showed  occasional  signs  of  excitement  and  derangement — 
''  listleesness  alternating  with  joyousness,"  and  ''  he  had  at 
times,  finally,  mental  delusion."    There  were  ''lucid  inter- 
yals,  sometimes  as  long  as  several  weeks;  lucid  intervals 
occurred  up  to  the  time  of  his  death,"  during  which  "  his 
mind  was  entirely  clear,  and  appeare4  to  act  normally."  He 
went  out  as  late  as  the  4th  of  May ;  after  that  was  not  con- 
fined to  his  b^}  but  could  walk  about,  and  go  up  and  down 
stairs  for  some  time.    There  were  no  "  symptomb  of  mental 
aberration  between  December  and  the  fall  of  the  4th  of  May," 
"  no  well-estabUshed  symptoms,  at  all  events,"  prior  to  the 
last  date.    The  day  previous  to  the  execution  of  the  will, 
"  the  condition  of  his  mind  was  perfectly  clear  and  lucid ;" 
he  ^  was  then  in  his  right  mind,  so  as  to  understand  what  he 
was  going  to  do."    The  day  after  he  had  made  his  Will,  he 
"  was  in  his  right  mind,  so  as  to  understand  what  he  had 
done."  ^'  His  mind  continued  to  be  in  the  same  lucid  and  clear 
state  for  several  weeks  after  that.    Along  in  the  summer, 
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persons  could  converse  with  him  intelligently  hj  writing  on 
the  slate,  which  he  always  read ;"  ^^  persons  who  came  in, 
conversed  with  him  during  all  the  smnmer."  He  always 
recognized  the  doctor^  and  at  his  last  visit  repeated  his 
name. 

This  testimony  carries  great  weight  It  shows,  at  the  least, 
that  parties  who  were  in  the  habit  of  constant  intercourse 
with  the  decedent  observed  no  symptoms  of  incapacity 
actually  existing,  until  after  the  /actum  of  the  will.  Still 
the  disease  was  insidious  in  its  approach,  and  slow  in  its 
progress.  The  symptoms  were  more  definite  and  marked  in 
the  later  than  in  the  earlier  stages ;  but  while  in  the  course 
of  their  onward  movement  the  shades  of  difference  day  by  day 
were  almost  imperceptible,  how  shall  we  be  able  accurately 
to  mark  out  the  boundary  line  between  a  rational  and  an 
irrational  condition,  and  to  say,  at  this  point  the  former  ceased, 
and  the  latter  began.  This  is  always  a  great  difficulty  in 
cases  of  gradual  development,  and  it  leads  to  a  carefol  scrutiny 
of  an  act  performed  shortly  before  the  accession  of  jmdoubted 
symptoms,  in  order  to  see  whether  the  act  itself  is  conform- 
able to  the  views  of  the  party  when  in  a  state  of  health ; 
whether  it  is  natural,  rational,  and  accordant  with  the  wishes, 
affections,  dispositions,  and  circumstances  of  the  actor.  I 
think,  moreover,  that  there  is  groond  for  suspicion  that  some 
time  in  the  month  of  April,  apprehensions  were  entertained 
of  the  possible  approach  of  mental  derangement  But,  if  the 
symptoms  giving  rise  to  this  apprehension  were  alarming, 
the  proof  tends  to  show  that  they  relented,  and  that  his 
faculties  continued  in  a  rational  condition,  perhaps  with 
occasional  changes,  for  a  considerable  period  after  the  exe- 
cution of  the  will.  Nor  can  there  be  any  doubt  that  even 
after  his  disease  became  confirmed,  Mr.  Bach  had  lucid  inter- 
vals. Among  the  most  mysterious  of  the  phenomena  of  the 
human  mind,  is  the  variation  of  the  power  and  orderly  action 
of  the  faculties,  under  different  circumstances  and  conditions, 
and  at  different  times ;  and  especially  mysterious  is  the  oscil- 
lation from  insanity  to  aanity,  the  rational  power  often  fiuctu* 
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ating  to  and  fro,  until  reason  nltimatelj  settles  down  finnly 
npon  her  throne,  or  falls,  never  again  to  resume  her  place  in 
this  life.  Withont  speculating  npon  this  interesting  theme, 
it  is  sufficient  to  say  that  the  law  recognizes  the  fact  estab- 
lished by  experience,  and  does  not  hesitate  to  ratify  the 
validity  of  a  transaction  performed  in  a  lucid  interval;  though 
it  is  exacting  in  its  demands,  and  scrutinizing  in  its  judgment, 
of  facts  adduced  to  exhibit  and  demonstrate  intelligent  action 
at  the  time  of  the  event  under  investigation.  The  principle 
is  thus  stated  in  the  Institutes,  Furiosi  autem  si  per  id  temr 
jnis  fecerirU  testarnentwm,  quo  furor  sorwm,  i/ntermiasua  estj 
jure  testoH  esse  videntur.  {Quibus  non  est permissum  facer e 
testamentum^  lib.  2,  tit.  12,  §  1,)  and  it  has  been  fully  admitted 
in  its  broadest  extent  in  the  ecclesiastical  courts.  ( White  vs. 
Driver^  1  PhiU.  i?.,  84 ;  Charnbers  vs.  The  Queen? s  Proctor^ 
2  Ourteis^  415.)  There  can  be  no  doubt  that  during  an 
intermission  of  the  disease  the  testamentary  capacity  is 
restored. 

Sir  WiUam  Wynne  remarks  that  '^  the  strongest  and  best 
proof  that  can  arise  as  to  a  lucid  interval,  is  that  which 
arises  from  the  act  itself;  *  *  *  if  it  can  be  proved  and 
established  that  it  is  a  rational  act,  rationally  done,  the  whole 
thing  is  proved."  {Cartwright  vs.  Cartwrightj  1  PhiU.  li.^ 
90.)  WiAout,  however,  acceding  to  the  entire  length  and 
breadth  of  this  view,  it  must  be  admitted  that  the  nature  and 
character  of  the  act  which  is  the  subject  of  criticism,  must 
have  great  influence  in  determining  the  mind  of  the  court  in 
its  judgment  of  the  case.  It  is  also  worthy  of  remark,  that 
a  lucid  interval  is  more  easily  established  in  cases  of  delirium, 
or  fluctuations  arising  from  temporary  excitement,  or  from 
periodicity  in  the  attacks  of  the  disease,  than  in  cases  of 
habitual  insanity.  In  Coghlan  vs.  Coghlan^  (1  PhiU.  -ff.,  9(\) 
the  deceased  y^as  proved  to  have  been  completely  insaiio 
before  the  will  was  thought  of.  The  instructions  fgr  drawing 
the  instrument  were  given  in  a  composed  manner,  there 
appeared  to  be  no  disease  at  the  time,  and  the  will  being 
reasonable  and  consistent  with  his  intentions  when  his  mind 
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was  deary  was  admitted  to  probate.  In  Chambers  vs.  The 
Qfieen^i  Proctor,  the  decedent  committed  snicide  the  day  after 
he  had  executed  his  wilL  There  had  been  indications  of  insan- 
itj  abont  a  year  before,  and  for  ttiree  days  preceding  the 
/aokimj  the  deceased  had  been  laboring  under  insane  delu* 
sions.  Sir  Herbert  Jenner  said  "  what  is  the  court  to  do,  in 
order  to  see  whethes  the  act  of  the  deceased  is  a  valid  act! 
It  must  look  to  the  manner  in  which  the  act  was  done,  to 
satisfy  itself  whether  a  lucid  interval  is  established.  It  can* 
not  be  contended  that  the  delusion  was  fixed  and  of  long 
duration ;  and 'if  done  during  a  lucid  interval,  the  act  will  be 
valid,  notwithstanding  previous  and  svheequent  insanity.^ 
The  learned  judge  gave  sentence  for  the  will,  mainly  on  the 
ground  of  the  reasonable  dispositions  contained  in  the  instru* 
ment,  the  absence  of  proof  of  delusion  at  the  time  of  the^ii^ 
turn,  and  the  rational  manner  in  which  the  act  was  performed. 

In  the  present  case,  giving  the  evidence  of  the  witnesses 
for  the  contestants  all  the  weight  claimed,  keeping  in  mind, 
however,  the  uncertainty  as  to  the  precise  time  of  the  occur- 
rences, except  the  instances  proved  by  Mn  Keyser,  we  have 
proof  of  capacity  shortly  before,  and  capadty  for  some  time 
after ;  besides  the  absence  of  any  irrational  signs  at  the  time 
of  the  celebration  of  the  will.  Dr.  Storer  is  explicit  in  his 
statement  that  delusions  were  evinced  only  during  the  later 
stages  of  the  disease,  and  it  is  obvious,  generally  speaking, 
that  the  earlier  symptoms  of  the  case  indicated  a  torpid  rather 
than  irregular  or  abnormal  mental  action — inertness  rather 
than  aberration. 

After  a  careful  consideration  of  all  the  evidence,  duly 
comparing  and  weighing  the  whole,  I  am  satisfied  there  were 
periods  after  the  accession  of  the  disease,  and  even  for  weeka 
after  the  date  of  this  will,  when  the  decedent  had  the  requisite 
degree  of  capacity  for  the  celebration  of  a  valid  testament 
But  in  view  of  all  the  circumstances  and  proo&,  the  appro* 
hension  existing  as  to  the  probable  nature  of  his  disease,  and 
the  preparation  of  the  paper  by  the  parties  benefited  by  its 
provisions,  I  am  bound  to  proceed  with  caution  and  drcum- 
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spectioQ,  and  particularly,  to  inquiry  whether  the  contents 
of  the  instrument  harmonize  with  the  state  of  the  decedent's 
affections  and  intentions.  On  this  point  the  evidence  is  clear 
andsatisfactorj;  for  although  he  inay  previonsly  have  been 
interested  in  his  Godson,  his  testamentary  intentions,  when- 
erer  expressed,  appear  uniformly  directed  to  another  quarter; 
and  notwithstanding  the  will  was  prepared  by  the  legatees, 
origination  and  recognition  are  shown  on  the  part  of  the 
decedent. 

Mr.  Little  says,  ^^  he  did  nothing  more  in  the  will,  than 
what  he  always  told  me  he  intended  to  do ;  *^  *  he  told  me 
he  intended  to  give  the  ladies  all  he  had ;  he  spoke  particu- 
krly  of  Hrs.  Gombault ;  he  said  they  were  the  only  ones  to 
receive  it ;  *  *  *  it  was  a  matter  always  introduced  by  him- 
aelf."  Mr.  Benjamin.  Merritt  testified  thgt  in  the  spring  of 
1854,  Mr.  Bach  was  desirous  of  purchasing  a  house,  and 
stated  to  him  in  that  connection,  that  ^^  he  wanted  to  buy  a 
house  for  Mrs.  Oombault."  Mr.  William  H.  Merritt,  who 
was  on  intimate  terms  with  Mr.  Bach,  deposed,  that  in  the 
year  1854,  he  had  several  confidential  conversations  with 
him  relative  to  the  purchase  of  a  house  ^'  for  his  own  residence 
as  well  as  that  of  Mrs.  Gombault  and  Mrs.  Monfort ;"  *  *  * 
^*he  stated  that  his  relations  with  Mr.  Gombault  had  been 
of  the  most  intimate  character,  associated  with  him  in  busi- 
ness; that  on  some  particular  occasion  previous  to  his  death, 
at  which  time  he  was  embarrassed  pecuniarily  and  felt  con- 
fliderable  anxiety  for  his  widow,  Mr.  Gk>mbault  anticipating 
his  death,  Mr.  Bach  promised  him,  ^  with  all  the  importance  to 
my  mind,' Mr.  Bach  so  expressed  it,  ^  of  a  death-bed  promise,' 
that  he  would  provide  for  Mrs.  Gombault."  *  ♦  *  «  The  words 
I  have  given  were  his  precise  words,  and  they  were  very  em- 
phatic." Mr.  Tillinghaert  also  testified  to  a  conversation  with 
die  decedent  about  the  samoperiod,  in  respect  to  the  purchase 
of  a  residence,  in  the  course  of  which  he  stated  that  "  he  had 
once  been  in  business  with  Mr.  Gk)mbault,  and  promised  him 
at  his  death,  that  he  would  provide  for  Mrs.  Gombault,  or  see 
that  she  was  taken  care  of."   Mrs.  Thompson  says,  that  within 
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three*  months  prior  to  the  execution  of  the  will,  she  heard 
Mr.  Bach  say,  ^'  he  wished  to  have  his  will  made,  and  wished 
to  have  it  made  in  favor  of  these  ladies,  Mrs.  Gtombanlt 
and  Mrs.  Monfort,"  *  ♦  ♦  "that  he  had  always  intended 
Mrs.  Gombanlt  and  Mrs.  Monfort  should  have  what  he  had 
to  leave."  Mary  Alexandre,  the  nurse  who  sat  up  with  Mr. 
Bach  alternate  nights,  testifies  that  he  frequently  expressed 
the  wish  that  "Mrs.  Monfort  would  do  what  he  had 
requested  her  to  do,"  that  he  desired  to  '^  have  his  will  made ;" 
and  on  the  morning  of  the  28th  of  April,  when  Mrs.  Monfort 
came  to  his  room  to  inquire  how  he  was,  "  he  said  he  wished 
to  have  somebody  come  to  draw  his  will ;  he  wished  to  leave 
everything  he  had"  to  these  two  ladies.  Mrs.  Thompson 
says  that  ^^  at  the  time  he  signed  the  will  he  said  it  was  made 
in  favor  of  the  ladies — ^that  he  had  always  intended  Mrs.  Gk>m- 
bault  and  Mrs.  Monfort  should  have  what  he  had  to  leave." 
And  finally,  Dr.  Storer  gives  this  statement :  "  I  saw  him  the 
morning  of  the  day  after  he  had  made  his  wilL  His  condition 
of  mind  was  a  very  cheerful  one.  On  entering  the  room,  he 
was  sitting  up  in  bed,  and  raising  his  hand,  he  said, '  Ah  I 
Doctor,  I  am  very  ha]ppy  to  see  you  this  morning ;'  he  said, 
*  I  have  done  what  I  have  long  wished  to  do ;  I  have  made 
my  will  in  behalf  of  Mrs.  Gbmbault  and  Mrs.  Monfort,  my 
dear  friends,  who  have  always  exhibited  such  tender  care  for 
me.' "  This  is  distinct  and  emphatic,  and  corroborates  the  will 
by  testimony  confluent  to  the  same  point,  from  independent 
sources.  Though  one  of  the  sisters  originally  possessed  a 
stronger  claim  to  his  bounty  than  the  other,  yet  he  had  long 
been  domesticated  with  both ;  they  had  all  lived  under  the 
same  roof,  sat  by  the  same  fireside,  and  constituted  one  family 
together.  Three  witnesses  speak  also  to  declarations  relating 
to  both  the  legatees  jointly,  and  I  ean  have  no  doubt  upon 
the  evidence  that  it  was  his  intent  each  should  share  in  his 
estate.  The  heart  naturally  centres  at  home,  and  the  affections 
over  exercise  a  potent  influence  in  directing  the  disposition 
of  property,  where  there  are  no  counterbalancing  claims  upon 
the  justice  or  the  liberality  of  the  bei^efactor,    We  loo^  i4 
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Tain  for  any  proofs  in  this  caiiBe  showing  expressed  testa- 
mentary declarations  in  favor  of  any  other  party.  And 
finally,  the  statement  made  by  the  decedent  the  morning  after 
the  date  of  the  will,  is  especially  striking,  as  an  intelligent 
exhibition  of  the  transaction,  and'a  touching  exposition  of  the 
motive  which  animated  it.  Is  this  statement  to  be  donbted  I 
andj  if  true,  can  there  be  hesitation  in  sustaining  the  act 
which  this  old  man  rejoiced  so  much  in  announcing  to  his 
friend  and  physician  ? 

In  the  first  place,  then,  after  this  review  of  the  testimony, 
whatever  may  be  the  proof  on  other  points,  we  have  the 
doctor's  evidence,  clear,  distinct,  and  definite,  to  this  effect — 
that  he  was  of  sound  mind  the  day  preceding  and  the  day 
succeeding  the  execution  of  the  will.  The  fact  that  medical 
visits  were  then  made  only  on  alternate  days,  is  repugnant 
to  the  idea  that  any  alarming  symptoms  were  present  at 
that  time.  A  witness  testifies  that  on  the  morning  of  the 
28th  of  April,  the  decedent  requested  2Crs.  Monfort  to  attend 
to  the  matter  of  his  will ;  when  the  instrument  is  subsequently 

ines  the  paper,  declares  it  to  be  satisfactory,  and  describes  it 
as  devising  his  estate  to  the  two  beneficiaries ;  a  night  inter- 
venes, and  he  salutes  his  physician  in  the  morning  with  the 
expression  of  his  pleasure  that  he  had  accomplished  a  chosen 
purpose,  and  again  exhibits  an  intelligent  comprehension  of 
the  nature  and  special  effect  of  the  act.  In  the  next  place, 
after  full  examination,  the  contents  of  the  will  appear  to  be 
in  harmony  with  his  previous  declarations.  Years  before, 
he  had  promised  an  old  associate  and  friend,  whose  mind,  in 
view  of  approaching  death,  was  filled  with  apprehensions  for 
the  fate  of  his  wife,  that  he  would  pirovide  for  her.  He  had 
kept  his  pledge  for  many  years,  and  when  such  voluntary 
obligations  too  often  press  more  lightly  upon  the  conscience 
than  they  do  when  life  is  drawing  to  a  close;  he  had  con- 
tinued steadfast  to  his  self-assumed  duty,  had  extended  his 
benefactions  to  the  sister  of  his  deceased  friend's  widow,  and, 
for  a  long  period,  they  had  all  abode  under  the  same  roof  aa 
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brother  and  sisters.  Thej  tended  his  declining  years  with  asei- 
dnoQS  oare,  and  he, mindful  of  the  death-bed  promise,  sacred- 
ly observed  its  solemn  obligations  in  one  of  the  last  formal 
acts  of  his  life.    There  are  no  kindred  intervening  against 
this  disposition,  no  persons  6f  the  decedent's  blood  who  have 
been  disappointed  in  expectations  of  a  natural  -succession; 
but  the  controversy  is  between  the  State,  claiming  an  escheat 
of  his  property,  on  the  one  hand,  and,  on  the  other,  parties 
standing' towards  him  in  relations  of  intimate  intercourse, 
confidence,  and  affection,  and  in  whose  favor  he  had  expressed 
his  testamentary  intentions  at  various  times    antecedent 
Under  such  circumstances,  no  presumption  will  be  indulged 
against  the  validity  of  the  instrument,  except  such  as  facts 
clearly  proven  compel  the  court  to  entertain.  Mere  suspicion 
will  not  overturn  the  disposition,  and  if  there  be  discrepan- 
cies in  the  evidence,  or  doubts  as  to  the  preponderance  of 
the  testimony,  the  law  inclines  to  sustain  a  reasonable  and 
probable  act.    There  is  a  general  presumption,  also,  in  favor 
of  capacity,  which  must  be  satisfactorily  disproved,  when  no 
grounds  exist  for  imputing  fraud  or  circumvention,  and  the 
contents  of  the  instrument  in  question  are  natural  and  rational 
It  is  proved  that  this  was  a  reasonable  act;  it  appears  to 
have  been  rationally  performed ;  and  I  have  no  doubt  it  is 
my  duty  to  pronounce  sentence  of  probate.    There  must  be  a 
decree  accordingly. 
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Tkkbh.t,  vs.  The  Pubuo  ABMonsTBATOB. 
In  ths  matter  of  the  JEsiate  o/Wtllum  Tebbiix,  deceased. 

Wmc  Um  testator  gave  tSX  his  property  to  his  daughter  Elisabeth,  for  life,  and 
diieeted,  on  her  decease,  if  there  should  be  any  fidlure  or  deficiency  in  a 
kfaqr  of  ten  thottsand  doilars  contained  in  her  will,  in  iaTor  of  his  adopted 
daughter  Catharine,  that  a  sufficient  amount  to  make  np  such  sum  should 
be  paid  out  of  his  estate  to  Catharine,  her  executors,  administrators,  and 
aiiigns ;  and  Catharine  died  before  Elisabeth,— JBWd^  that  the  legacy  under 
the  testator's  will  became  due  on  the  decease  of  Catharine,  and  was  trane* 
nissibia  to  her  legal  representatives. 

When  a  legacy  is  given  after  the  decease  of  a  li^tenant,  the  general  rule  is  that 
both  interests  vest  on  the  testator^s  death,  and  the  bequest  does  not  lapee 
by  the  decease  of  the  legatee  before  the  life-tenant. 

Oonditioiia  are  either  positive  or  negative,  and  involve  either  the  occurrence  or  the 
nonnioeurrence  of  a  future  event  A  condition  precedent  suspends  the  vest- 
ing of  the  legacy,  and  if  the  legatee  die  before  the  eventuation  of  the  oonditiont 
the  legacy  fall& 

Negative  conditions  musf  necessarily  be  fulfilled,  when  it  is  certain  that  the  thing 
cannot  be  done.  If  the  condition  is  something  not  to  be  done  by  the  legate* 
or  to  the  legatee,  the  negative  must  be  made  certain  when  he  dies,  f»  Men 
Jmeta,  A  negative  condition  relating  to  the  donee  is  accomplished  by  his 
decease,  if  not  determined  before. 

A  bequest  to  a  person,  when  he  shall  die,  is  not  void  for  incongruity,  but  is  ascei^ 
tained  on  his  decease,  and  is  transmissible  to  his  legal  representatives. 

A  bequest  to  C,  in  defoult  of  her  receiving  a  bequest  firom  £,  is  not  equitably 
stfiafied  by  a  legacy  from  E,  to  the  issue  of  C 


The  Subbooate. — The  testator^  by  his  will,  devised  and 
bequeathed  all  his  estate  real  and  personal  to  his  executors, 
in  trost,  to  pay  to  his  daughter  Elizabeth  the  income  therebf 
during  her  life ;  and,  after  her  death,  to  divide  the  principal 
among  his  grand-children,  on  attaining  majority,  subject, 
however,  to  the  following  provision,  to  take  effect  on  the 
decease  of  his  daughter  EliEabeth,  viz.,  ^'  and  after  her  death, 
if  there  shall  be  any  deficiency  or  failure  in  a  legacy  of  ten 
thousand  dollars,  bequeathed  by  my  said  daughter  Elizabeth, 
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unto  my  adopted  danghter,  Catharine  Jane  Alver,  in  and  by 
a  will  heretofore  executed  by  my  daughter  Elizabeth,  then  (in 
trust)  to  pay  out  of  my  said  estate  to  my  adopted  daughter, 
Catharine  Jane,  her  executore,  administrators,  and  assigns, 
to  and  for  her  and  their  own  use,  so  much  money  as  shall  be 
requisite  to  make  up  such  deficiency  or  failure  in  the  said 
legacy,  be  such  deficiency  or  failure  the  whole  or  any  part^ 
of  the  said  sum  of  ten  thousand  dollars,  it  being  my  will  and 
intention  that  in  any  event,  my  said  adopted  daughter,  Cath- 
arine. Jane,  shall  receive  the  nett  sum  of  ten  thousand  dollars 
out  of  the  property  of  my  said  daughter  Elizabeth  and  my- 
self." The  legatee  named  in  this  clause  survived  the  testator, 
but  died  before  Elizabeth,  the  life-tenant.  After  her  decease, 
Elizabeth  Terrill  revoked  the  legacy  of  ten  thousand  dollars, 
recited  in  the  will  of  her  father  William,  and  made  bequests 
in  favor  of  the  issue  of  Catharine  exceeding  the  amount  of 
the  original  legacy.  I  am  now  asked  to  decide  whether  the 
provision  in  the  will  of  "William  Terrill,  in  behalf  of  Catha- 
rine, became  a  vested  interest  on  his  decease,  transmissible 
to  the  legal  representatives  of  Catharine  on  her  decease. 

It  is  clear,  according  to  the  well-settled  rules  of  construc- 
tion applicable  to  testamentary  instruments,  that  the  words 
^^  executors,  administrators,  and  assigns,"  contained  in  the 
legacy  to  Catharine,  under  the  will  of  William  Terrill,  are 
ordinarily  terms  of  limitation,  and  not  terms  of  purchase  or 
of  substitution.  When  the  legatee  has  died  before  the  testa- 
tor, they  are  not  considered  as  enlarging  the  scope  of  the 
bequest,  nor  as  giving  the  legal  representatives  of  the  legatee 
any  greater  right  than  the  legatee  possessed.  In  such  a  case, 
they  do  not  prevent  a  lapse.  For  example,  had  Catharine 
died  before  William,  there  can  be  no  doubt  her  legacy  would 
have  failed,  notwithstanding  the  words  in  question.  But 
where  the  legatee  survives  the  testator,  and  the  enjoyment 
of  the  bequest  has  been  postponed  to  a  future  period,  before 
which  the  legatee  happens  to  die,  these  words  sometimes 
aid  in  determining  whether  the  testator  intended  the  legacy 
to  vest  on  his  decease,  and  before  the  arrival  Of  the  future 
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period.  In  the  present  bequest,  the  pajment  is  directed  to 
be  made  to  ^^  Catharine  Jane,  her  execntors,  administrators, 
and  assigns,  to  and  for  her  and  their  own  use  /"  and  the  words 
<(  their  own  nse,"  certainly  look  towards  a  payment  to  the 
legal  representatives,  by  way  of  substitution. 

In  the  next  place,  it  is  obvious  that  had  this  been  a  pure 
and  simple  legacy  of  ten  thousand  dollars,  to  be  paid  to  Cath- 
arine on  the  decease  of  llie  life-tenant  Elizabeth,  the  legacy 
would  have  vested  on  the  testator's  death,  and,  on  the  decease 
of  Catharine,  have  devolved  to  her  personal  representatives. 
This  is  a  rule  well  understood,  and  of  frequent  application, 
in  cases  of  distribution  after  a  previous  life-estate.  {Manh- 
house  vs.  Sdhne^  1  Bro.  C.  C*^  298 ;  Blami/re  vs.  OddaHy  16 
Vesey  Ii,y  314;  Packham  vs.  Gregory ^  4  Hare  -ff.,  398.) 

On  the  other  hand,  had  Catharine  survived  Elizabeth,  and 
had  there  been  any  deficiency  or  failure  of  the  legacy  to  her 
under  the  will  of  Elizabeth,  in  consequence  either  of  insuffi- 
cient assets,  or  of  a  revocation  of  the  bequest,  or  any  other 
cause,  then  certainly  Catharine  would  have  been  entitled, 
under  the  will  of  William  Terrill,  to  the  ten  thousand  dollars. 
The  terms  in  which  this  sum  is  given  are  sufficiently  broad 
and  comprehensive  to  cover  a  failure  arising  out  of  a  revo- 
cation. 

While  ascertaining  whether  or  not  this  is  a  vested  legacy, 
we  must  lay  out  of  view,  for  the  time,  the  bequests  made  by 
Elizabeth  in  favor  of  Catharine's  issue,  for  it  was  completely 
within  the  option  of  the  former  to  dispose  of  her  estate  to 
suit  her  own  pleasure,  and  the  legal  effect  or  interpretation 
of  her  father's  will  cannot  depend  upon  her  acts,  or  upon  her 
construction  of  that  instrument  As  a  question  of  legal  science, 
the  case  must  be  treated  precisely  the  same  as  if  Elizabeth 
had  revoked  her  will,  or  had  allowed  it  to  stand  unrevoked, 
in  either  of  which  alternatives  Catharine  could  not  have 
become  the  recipient  of  her  bounty.  The  matter,  then,  is 
narrowed  down  to  the  single  proposition,  was  this  on  the 
testator's  decease  a  vested  or  a  conditional  legacy!  Our  rules 
upon  the  subject  of  conditional  bequests  have  been  mainly 
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denred  from  the  ciyil  law,  with  this  difference,  however,  that 
we  have  not  adopted  all  the  nice  refinements  and  distinctions 
of'  the  Roman  jnri^radence,  and  have  generallj  inclined 
more  to  makiiig  legacies  vested,  when  it  could  be  done  with- 
out violating  settled  principles,  and  in  harmony  with  the 
intention  apparent  on  the  face  of  the  will.  Generallj  speak- 
ing, it  may  safely  be  sidd,  that  wherever  by  the  civil  law  a 
legacy  was  vested,  we  hold  it  to  be  so,  and,  in  many  eases, 
where  by  the  civil  law  the  legacy  was  esteemed  conditional, 
by  our  rule  it  is  considered  simple  and  absolute* 

Conditions  bM  either  positive  or  negative ;  that  is,  they 
involve  either  the  occurrence  or  non-occurrence  of  a  future 
event.  A  condition  precedent  suspends  the  vesting  of  the 
legacy,  and  if  the  legatee  die  before  the  eventuatioh  of  the 
condition,  the  legacy  falls;  A  bequest  to  A,  pi^ovided^  or  in 
case'^  or  if,  he  shall  attain  majority,  lapses  if  the  donee  die 
before  the  age  of  twenty-one.  It  is  made  to  hinge  On  aii 
event  which  never  occurs.  So  a  bequest  to  A,  provided  he 
marry  B,  does  not  vest  until  the  condition  be  fulfilled ;  and 
likewise,  a  bequest  to'  A,  provided  his  eldest  son  marry,  fails, 
if  he  di£i  before  the  event  takes  place.  The  point  is  thus 
stated  in  the  digest:  Intereidit  Ugatum^  rieaperwnadec^iMerU 
<nd  legal/wm,  eat  sitb  conditions.  {Dig-,  Ub.  35,  tit.l,^  59.)  The 
element  which  makes  a  condition  is  contingen<^,  and  tdiat 
of  a  double  character — ^uncertainty  whether  the  event  will 
happen,  and  uncertainty  whether  the  legatee  inH  be  living 
wheti  it  may  happen.  The  legacy  under  consideration  was 
uncertain*  in  the  former  sense,  it  being  uncertain  whether 
Oatharine  would  recrive  anything  under  Hie  will  of  Elizabeth; 
but  it  was  not  uncertain  in  the  latter  sense,  because  the  fi&ct 
would  be  ascertained  at  the  instant  of  Catharine's  death'. 
Whether  there  would  be  any  deficiency  or  failure  of  the  1^ 
acy  by  Elizabeth  to  Catharine,  would,  of  necessity,  be  deter- 
mined when  Catharine  died.  In  other  wo^ds,  if  the  legatee 
had  survived  the  life-tenant,  the  event  would  have  beeti 
ascertained  on  the  death  of  the  life-tenant ;  but  if  &e  legated 
had  died  before,  then  the  eVent  would  have  been  ascerUti'ied 
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at  her  death.  Such  a  heqnest  soundB  only  in  condition,  bat 
is  treated  in  the  civil  law  as  a  simply  legacy.  The  testator 
says  in  Sfabstance,  I  give  to  0,  a  legacy  of  ten  thousand 
dollars  in  case  she  shall  not  receive  a  legacy  of  ten  thousand 
dollars  bom  £.  It  becomes  certain  on  the  death  of  O,  before 
£,  that  she  cannot  receive  the  legacy  from  E,  and  she  there- 
fore inmiediately  becomes  entitled  to  receive  it  from  the 
testator. 

I  have  Baid,  that  the  condition  in  the  bequest  under  the 
will  of  William  Terrill,  is  negative,  and  consists  in  the  event 
cl  the  legatee  not  taking  under  the  will  of  Elizabeth.  {J.  Voety 
Com.  Pand.j  lib.  28,  tit.  7,  §  6.)  Now  negative  cohditiona 
must  necessarily  be  fulfilled  when  it  is  certain  that  the 
thing  cannot  be  done.  If,  therefore,  the  condition  is  some- 
thing not  to  be  done  by  the  legatee  or  to  the  legatee,  the 
negative  must  be  made  certain  when  he  dies  re  nan  facta. 
Paulus  thus  puts  the  case,  (2>«^.,  35,  ^.  1,  §  108,)  Si  itU 
kgatumsitj  TUiopast  decern  annas  dato^  si  satis  ai  herede  non 
eaoegerit  /  et  Titius  intra  decimum  wrmwm,  decesseritj  ad 
hsrsdem  stmrn  transfndUit  legatttmy  qtUa  moriente  eo^  conditio 
easMit.  It  is  thus  evident  that  a  negative  condition  relating 
to  the  donee,  is  accomplished  by  his  decease,  if  not  deter- 
mined before.  A  legacy,  therefore,  based  on  the  contingency 
that  the  donee  shall  not  receive  a  bequest  from  a  certain 
other  person,  becomes  by  the  death  of  the  former  before  the 
latter,  a  legacy  ascertained  on  the  death  of  the  legatee.  The 
discussion  is  thus  resolved  down  to  the  question  whether  a 
bequest  to  A,  on  his  death,  is  valid.  This  might  seem  to  be 
incongruous,  but  it  is  consonant  with  the  rules  of  the  civil 
law.  PomponiuB,  Paulus,  Fapinian,  and  Ulpian,  agree,  that 
a  legacy  is  conditional,  when  framed  thus :  Meres  metts  qwwm 
ipse  marietWj  oenhtm  Titio  datOj  and  will  fail  if  Titius  die 
before  the  heir ;  but  Ulpian  states  the  following  exception: 
Confyrdj  si  vera  quum  ipse  legataries  morieti^j  legetfwr  ei^ 
cerUmy  est  legatum  ad  Jieredem  transmiUi.  {Pothier*s  Pand.^ 
Ub.  85,  Utlj  §  5.  See  Dig.,  lib.  35,  tit.  1,  §  1,  79.)  « If, 
<m  the  contrary,  a  legacy  be  given  to  a  legatee  when  he  shall 
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die,  tlus  legacy  is  certainly  transmitted  to  IiiB  heir."  The 
reason  given  for  this  was,  that  "  the  moment  of  death  may  be 
considered  as  yet  the  time  of  life,  and  it  is  the  last  moment 
of  life ;"  nam  mortU  momentv/nh  est  vUimwn,  vUm  mamewbjun, 
Gtellins  says,  philosophers  do  not  agi'ee  on  this  point,  some 
thinking  it  the  last  moment  of  life— some  the  instant  of 
death-— and  others  as  a  middle  place  between  life  and  death. 
Pothier  remarks,  '^  onr  jurists  have  adopted  the  first  opinion ;" 
(Potfdef^s  Pa7id.y  Ub.  36,  tit.  1,  §  66,  note  1 ;)  and  he  adds, 
that  a  beqaest  given  to  a  person  when  he  shall  die,  is  trans- 
missible to  his  representatives,  and  is  not  conditional,  ^' for  it 
is  certain  it  will  vest  while  the  legatee  is  living,  since  the 
time  of  death  is  reputed  the  last  moment  of  life."  At  the 
least,  it  may  be  said,  t^at  the  legacy  becomes  due  at  the  same 
instant  the  event  takes  place ;  there  is  a  simultaneous  con- 
currence of  the  accomplishment  of  the  event,  and  of  the 
vesting  of  the  legacy.  Without,  however,  entering  into  such 
subtleties,  it  seems  sufficient  to  rest  the  sustentation  of  the 
bequest,  upon  the  express  terms  of  the  will  and  upon  the 
intention  of  the  testator,  who,  unless  he  has  made  his  bounty 
to  depend  upon  the  survival  of  the  donee  after  a  particular 
event,  is  to  be  presumed  as  intending  the  event  and  the  gift 
which  he  has  connected  together,  to  occur  eodem  inatanU, 
This,  according  to  Papinian,  is  a  pure  and  simple  legacy, 
because  it  is  not  suspended  upon  a  condition  which  may  hap- 
pen after  the  donee's  death,  but  only  upon  delay.  The 
event  must  happen,  and  the  legatee  cannot  die  before  it  will 
happen.    {Dig.^  lib.  35,  tit.  1,  §  79.) 

That  there  is  no  incongruity  in  a  legacy  to  become  due  on 
the  death  of  the  legatee,  is  illustrated  by  the  case  of  Su^eet 
V.  Chase^  (2  ComstocJ^e  H.j  73,)  where  the  testator  gave  his 
wife  the  use  of  certain  property  for  life,  and  (ifter  her  decease 
a  legacy  of  four  hundred  dollars,  payable  out  of  the  proceeds 
of  the  same  property  when  sold.  The  Court  of  Appeals  rec- 
ognized the  validity  of  this  bequest  as  a  vested  interest  under 
the  testator's  will,  to  be  paid  after  the  widow's  death.  It  is 
not  at  all  unusual  that  the  power  of  disposition  of  property  after 
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death  is  ^yen  by  wills  and  marriage  settlementB ;  and  there 
are  several  cases  in  the  books  where  t\kQ  bequest  of  a  residue 
to  a  liie-tenant  has  been  sustained.  (  TJrqukart  v.  TTrquhaH^  13 
Simon.  li,j  618 ;  Scott  y.  Moore,  14  Simon.  H.y  85,  and  cases 
cited  in  Stoeet  y.  GeUenhainer,  8  Bra^ord^a  Surr.  JS.j  124.) 

Nor  should  we  oyerlook,  in  this  case,  the  strong  and  imper- 
ative language  used  by  the  testator,  when  penning  this  be- 
quest, expressive  of  his  intention  that  his  adopted  daughter 
should  not  be  disappointed  in  the  receipt  of  the  legacy.  He 
declares  it  to  be  his  "  will  and  intention"  that  in  ^'  any  event" 
she  should  receive  ten  thousand  dollars  out  of  the  property 
and  eetate  of  his  daughter,  or  out  of  his  own  estate.  The 
idea  certainly  was,  that  in  no  ^^event^^  should  this  bequest 
faU,  and  the  legatee  having  survived  the  testator,  it  becomes 
the  duty  of  the  court  to  see,. that  in  no  event,  shall  the 
gift  fail,  if  it  is  possible  to  sustain  it  without  violation  of  the 
roles  of  law.  This  was  the  design  and  intent ;  the  enjoy- 
ment of  the  benefaction  was  postponed  for  the  convenience 
of  the  life-tenant,  but  the  determination  was  clearly  indicated, 
that  out  of  one  or  the  other  of  these  two  estates,  ten  thousand 
dollars  should  be  received  by  the  donee.  I  must,  therefore, 
after  a  full  consideration  of  the  case,  come  to  the  conclusion 
that  the  legacy  by  the  testator,  William  Terrill,  was  vested  in 
his  adopted  daughter  at  the  time  of  her  death,  and  became 
transmissible  tb  her  legal  representatives. 

It  is  urged,  however,  that  the  provision  for  the  issue  of  Cath- 
arine, made  by  the  will  of  Elizabeth  Terrill,  constituted  an 
equitable  satisfaction  of  the  gift  to  Catharine,  under  the  will 
of  William  Terrill ;  but  the  difficulty  in  applying  the  doctrine 
of  equitable  performance,  is,  that  on  Catharine's  decease,  her 
rights  in  personal  estate  devolved  on  her  husband  and  not 
on  her  issue,  and  a  gift  to  the  latter  cannot,'  therefore,  be 
held  as  satisfaction  of  a  gift  vested  in  the  former,  within 
the  intent  of  William  Terrill's  will.  The  two  legacies  are 
in  different  rights,  and  now  belong  to  different  parties. 
Had  it  not  been  for  this  circumstance,  I  think  I  should  have 
had  no  hesitation  in  concluding  that  the  issue. of  Catharine 
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could  not  take  both  legadee;  but,  as  the  case  stands,  it  seems 
dear  that  the  administrator  of  Oatharine  must  be  declared 
entitled  to  the  legacy  mider  the  will  of  the  testator,  William 
Terrill.  However  much  this  conclusion  jdbj  be  regretted 
under  the  circnmstances,  it  is  my  duty  to  abide  by  the  roles 
of  law,  and  not  bend  them  to  avoid  a  particular  hardship. 
Having  once  determined  that  the  legacy  given  by  the  testa- 
tor to  his  adopted  daughter,  Catharine,  became  due  on  his 
decease,  and  payable  on  the  death  of  Elizabeth  Terrill,  it 
only  remains  for  me  to  decree  its  payment,  with  interest. 


The  Fublio  Adhinibtbatos  vs.  Busdell. 
In  the  maUer  of  the  Estate  qfELkayvr  Bubdell,  deceased. 

Tbi  Poblic  Adnunittntort  in  whose  charge  the  penonal  propeitj  of  the  deeeeeed 
has  been  pUoed,  pending  a  contest  on  the  grant  of  letters  of  adminiatrationy 
will  be  allowed  to  sell  sach  portion  of  the  assets,  as  may  be  necessaiy  for  the 
preserration  and  benefit  of  the  estate. 

Akhoogh  if  there  be  a  clear  outstanding  legal  title  adTcrse  to  the  estate,  the  court 
might  refitse  an  older  for  the  sale ;  yet,  if  there  be  reasonable  cause  ibr  doubt, 
the  proper  coarse  is  to  permit  the  sale,  and  let  the  question  be  tested  by  the 
court  hsTing  jurisdiction  of  the  subject-matter.  If  the  alleged  adverse  interest 
be  well  founded,  the  party  has  an  adequate  remedy  in  the  courts  of  law. 

A.  B.  TAmv,'for  ike  PMk  AdmmUtnUor. 

Chablbs  Edwaeds, 

S.  J.  TiLDBN, /or  next  0/kin, 

H.  L.  Clintov, 

B.  C.  TBATaB,/or  CUamani. 

The  SuBtoGATB. — The  Public  Administrator,  in  whose 
charge  the  personal  property  of  the  deceased  has  been -placed, 
pending  a  contest  on  the  grant  of  letters  of  administration, 
has  applied  to  the  court  for  permission  to  sell  the  f  iimitiure 
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of  the  intestate,  remaining  at  his  late  residence,  ISTnmber  31 
Bond  street.  This  motion  is  resisted  by  the  counsel  of  the 
party  claiming  as  the  intestate's  widow,  on  the  gronnd  that 
by  virtne  of  a  lease,  bearing  date  the  19th  day  of  March, 
1856,  she  is  entitled  to  the  nse  of  a  portion  of  the  furniture, 
nntil  the  first  day  of  May  next.  This  paper  has  been  sub- 
mitted to  my  inspection,  and  I  find  that  an  attempt  has  been 
made  to  obliterate  seven  and  a  half  lines  of  the  document. 
It  does  not  fippear  at  what  time  or  by  what  person  this  was 
done.  A  portion  of  the  matter  may  still  be  deciphered ;  but, 
if  my  reading  be  correct,  it  does  not  sanction  the  idea  that 
any  part  of  the  furniture  was  in  terms  covered  by  the  lease. 
Parol  proof  was  offered  to  show  the  original  contents  of  the 
instrument,  and  the  witness  produced  for  this  purpose  testi- 
fied that  it  demised  ^'  the  whole  house,  excepting  the  second 
story,"  and  "  included  the  privilege  of  using  all  the  furniture 
in  the  back  parlor."  On  cross-examination,  however,  she  stated, 
she  did  not  recollect  that  the  lease  said  anything  <^  about 
parlors  or  furniture  therein ;"  but  she  had  heard  conversa- 
tions, between  the  lessor  and  lessee,  to  the  efiSect  that  the 
latter  '^  should  have  the  use  of  the  fomiture,"  or  ^^  had  the 
use  of  the  parlors." 

It  is  obvious,  then,  that  the  evidence  fails  to  supply  the 
contents  of  the  obliterated  instrument.  The  witness  thinks 
that  the  paper  produced  was  formerly  in  the  possession  of  the 
leesee,  and  its  history  from  that  time  has  not  been  traced. 
Under  such  circumstances,  the  collector  who  represents  the 
estate  resists  this  adverse  claim.  Although  I  might  be  justi- 
fied in  refusing  to  direct  a  sale,  when  a  clear  adverse  title  is 
established,  yet,  if  there  be  reasonable  cause  for  doubt,  the 
proper  course  is  to  let  the  question  be  tested  by  courts  hav- 
ing jurisdiction  of  the  subject-matter.  Such  was  my  decision* 
upon  a  motion  somewhat  analogous,  in  the  matter  of  the 
probate  of  the  will  of  Henry  Parish.  The  Public  Adminis- 
trator is  responsible  for  this  property,  and  he  has  had  a  per- 
son placed  in  charge  of  it  for  several  weeks.  I  think  it  is  my 
duty  to  order  its  sale,  for  the  preservation  and  benefit  of  the 
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estate.  There  is  no  other  disposition  authorized  by  the  terms 
of  the  statute  regnlating  the  powers  of  collectors,  and  there 
is  no  good  reason  for  embarrassing  the  officer  with  an  nnnsnal 
disposition  of  the  effects  by  renting,  or  for  retaining  the  prop- 
erty in  its  present  locality,  at  considerable  expense,  and  with* 
out  any  possible  advantage.  •  If  the  alleged  interest  in  its 
temporary  use  until  the  first  of  May,  be  well  founded,  the 
claimant  has  an  adequate  remedy  in  the  courts  of  law.  An 
order  must  therefore  be  entered  granting  the  application. 


NOBTH  BlYER  BaI^  f>8.   StEWABt! 

In  the  matter  of  the  Estate  ^  Jakes  J.  Stewabt,  deceased. 

Ow  the  diitribation  of  the  proceeds  of  the  real  estate  of  a  deceieed  penon,  eoUl 
for  the  payment  of  bis  debts,  claims  having  been  interposed  by  separate  and 
by  partnership  cieditors, — Held,  that  the  legal  priority  of  the  former  woold 
not  be  disturbed  in  equity. 

In  equity,  partnership  creditors  will  be  decreed  satisfaction  of  their  debts  as  against 
the  legal  representatives  of  a  deceased  partner,  where  the  firm  and  the  soz^ 
viving  partner  are  insolvent. 

This  remedy  does  not,  however,  extend  to  cases  where  the  estate  of  the  deceased 
partner  is  insufficient  to  pay  his  separate  debts. 

By  the  English  rule,  where  there  is  no  joint  estate  and  no  surviving  paitiier,  the 
joint  creditors  are  allowed  to  share  rateably  with  the  separate  creditors  in 
the  separate  assets ;  this  exception,  however,  to  the  general  doctrine,  has  not 
been  recognized,  and  does  not  prevail  in  this  State. 

I(  after  the  payment  of  the  separate  creditors,  any  surplus  remain,  it  may  bo  b^ 
plied  to  the  payment  of  partnership  debts ;  but,  in  such  case^  those  who  have 
received  partial  i^ayment  out  of  the  partnership  assets,  must  bring  in  their 
dividends  and  share  rateably  with  those  who  have  not  received  dividends,  or 
else  be  tecluded  until  the  latter  class  have  received  sufficient  to  place  then 
on  terms  of  equality  with  the  foimer. 

E.  B.  Cowuci,  for  joimi  Cr§diUor9, 

R.  S.  RowLiT, /or  9epar9U  CreHten, 

The  exception  claimed  by  Mr.  Oowles  to  exist  from  the 
rule,  that  the  indiyidual  debts  must  be  first  wholly  paid,  to 
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the  exhaiistion  of  the  fimd,  has  never  been  recognized  in  this 
conntiy.  (  Vid.  Burrill  an  Amgnmentsi  p.  125,  et  8eq.y  and 
eaeee  cited,  4  Paiges  23,  84 ;  Wakeman  vs.  Orcver^  S.  C7.,  m 
a.  cf  ErrorSy  11  Wend,^  liT^Jackaon  vs.  Cornell^  1  Samdf. 
(%.,  848;  approved  by  Kent,  8  Chmm.^  65,  note  &. ; 
Eirby  vs.  SchconmaJcer^  8  J?ar&.  C%.,  46 ;  V(m  Itossum  vs. 
FoUser,  11  Barb.  ./SI  C,  287;  JVwholson  vs.  Lecmtt,  4  &wMjf. 
^.  (7.,  252 ;  Fa.  (%.  of  Appeals^  MoOuUoitgh  vs.  SommervUley 
8  Z^A,  416;  27*.  /SI  Sup.  Ct.y  MvmU  vs.  iT^,  8  Howwrd^ 
414 ;  Pa.,  Andreas  vs.  MiUer^  15  Pe^in.  iS'.,  [8  JSform,]  816.) 
The  fact  of  insolvency,  the  very  one  insisted  on  as  constitut- 
ing the  exception,  occnrs  in  all  these  cases. 

R.  GooDKAH, /or  9eparat€  OndUort. 

Joint  creditors,  as  they  gave  credit  to  the  joint  estate, 
have  Jirat  their  demand  on  the  joint  estate,  and  separate 
creditors,  as  they  gave  credit  to  the  separate  estate,  have  first 
their  demand  on  the  separate  estate.  {Zord  Sardvnckey  in 
Twi$8  vs.  Maeseyj  1  Aik.y  67.) 

It  is  settled,  and  is  a  resolution  of  convenience,  that  the 
joint  creditors  shall  be  first  paid  out  of  the  partnership  or 
joint  estate,  and  the  eepwrate  creditors  out  of  the  sepwrate  ' 
estate  (f  each  partner.  {Ee  parte  Gookj  2  P.  Wms.j  500 ;  same 
pointj  3  Kent  Com.^  7  ed.^  64, 65 ;  Murray  vs.  Mvnray^  5  John. 
(7.,  74 ;  Egberts  vs.  Wood^  8  Paige^  527 ;  Wilder  vs.  Keder^  8 
%d.y  167 ;  Hvichinson  vs.  Smithy  7  id.^  26 ;  Jackson  vs.  Cornell^ 
1  Sands.  Ch.^  848;  BogeH  vs.  HaigUy  9  Paige^  297;  Wake- 
man  vs.  Orover^  11  Wend.^  187.) 

There  are  three  exceptions  in  England  to  the  rule,  that  a 
joint  creditor  shaU  not  receive  dividends  with  the  separate 
creditors;  the  second,  which  alone  is  applicable  to  this 
matter,  is  '^  where  there  is  no  joint  estate,  and  no  solvent 
partner."     (Eopwrte  Kensington^  14  Ves.^  447.) 

But  this  exception,  together  with  the  doctrine  also  ad- 
vanced in  England,  (treating  a  partnership  debt  as  joint  and 
several,)  that  the  partnership  creditor  may  resort  at  once  to 


956  CASES  IN  THE  SURROGATE'S  COURT. 

HOETB  ftXYXK  BAVK  W.  ITXWABT. 

the  estate  of  the  deceased  partaer,  maHxig  the  sorTiyuig 
partner  a  party  defendant  to  the  action,  without  averring  or 
proving  the  insolvencj  of  the  surviving  partner,  {Devoj/nes 
v&  NobU^  2  Ras.  &  Myl,  495 ;  WUkinsan  vb.  Bmderwnyl  MyU 
df  K.^  682,)  has  not  only  not  been  approved  in  Kew-Tork, 
and  most  of  the  courts  of  the  United  States,  but  has  be^ 
expressly  repudiated.  {Mwrray  vs.  Murra/y^  iJoJyn.  (7.  jS.,  74 ; 
Wilder  vs.  Keder^  3  Paige^  167;  Trustees^  i&c.^  \%.LaM)rmu»y 
11  id.y  iO\Scme  Casey  Ct.qf  Enar%y  2  Dmioy  677'yMrby  v& 
Sohoonmakery  3  Barb.  Ch^  46 ;  Jackson  vs.  CameUy  1  Sa/nuL 
€h.y  348;  irOuUoh  vs.  DashidPs  Adm.y  1  Himia  i&  Oill^ 
96 ;  Morgan  vs.  Bis  OredUorSy  20  MaHMs  Z.,  599 ;  J2t42  vs. 
Woody  2  McCordy  302;  Ca/mmhock  vs.  Johnsony  1  Ghreeney 
{N.  J.y)  163 ;  Wa/rdla/u)  vs.  (?ray,  DvdUy'a  Ilq.  Refp%.y  88, 113 ; 
Jff«mZ2  vs.  iTat^  8  Eowwrd  S.  C.  R.y  414.)  On  p.  427,  the 
court  says,  (referring  to  the  above  exceptions  and  others,) 
^'  They  do  not,  for  aught  we  have  seen,  appear  to  have  been 
recognized  by  the  courts  of  this  country,"  {Km£B  (hnuy 
supra;  WiUard^s  Bg^uityy  7l9y  720.) 

But,  even  in  England,  '^  there  is  ariyjoirU  estatey  however 
emaU  it  may  hey  then  the  joint  creditor  is  excluded.  {Eb 
parte  Leafy  1  Deacon  H.y  176 ;  In  re  Zee  <k  Armetrongy  2 
Hosey  54;  JSss  parte  PeakCy  id.  455 ;  Ed  parte  BiUy  2  JBn.  db 
Pul.y  191,  n.;  He  parte  Janaeny  3  WmdeUy  229.) 


The  Sttbbogate. — The  testator  was  a  member  of  the  firm 
of  J.  J.  Stewart  &  Co.,  and  on  the  distribution  of  the  pro- 
ceeds of  the  sale  of  his  real  estate,  a  question  arises  as  to  the 
proper  mode  of  marshalling  the  assets  between  the  indi- 
vidual and  the  partnership  creditors.  On  the  decease  <^ 
Stewart,  his  surviving  partner  settled  the  affaiiB  of  the  firm, 
and  distributed  the  assets  among  the  partnership  creditors, 
but  the  firm  being  insolvent,  a  large  portion  of  the  joint  debts 
remained  unpaid.  The  surviving  partner  being  insolvent  also, 
the  only  remedy  remaining  to  the  partnership  creditors  for 
the  unpaid  balances  of  their  claims  is  against  the  estate  of  the 
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testator,  Stewart    The  question  is,  whether  the  partlierahip 

creditors  can  coioe  in  and  share  rateablj  with  the*  separate 

creditors  of  Stewart,  or  must  be  postponed  until  the  separate 

creditois  be  paid.     It  is  well  settled,  both  at  law  and  in 

equity,  that  the  separate  creditors  of  a  partn^  of  a  £rm  ean 

reach  only  the  interest  of  their  debtor,  or  his  proportion  of 

the  surpluB  of  the  joint  property  remaining  after  payraent  of 

all  the  partnership  debts.    {In  ihe  ^naUer  of  SmAh^  16  J.  JSL, 

103;  Moody  vs;  Payne^  2  J.  C.  JR.y  548.)    Bat^  in  regard  to 

the  daimB  of  the  partnership  creditors,  there  is  a  distinction 

between  the  legal  and  the  equitable  rale.    At  law,  the  part- 

oeiship  creditors  may  pnrsne  both  the  joint  and  the  separate 

estate,  for  the  satisfaction  of  their  debts,  which  iit  law  ave 

considered  both  joint  and  severaL    On  the  death  of  one  q£ 

the  parties,  the  legal  right  ceases  against  the  deceased  part^ 

ner,  and  sorviTes  only  against  the  surviving  partner.    A 

conrt  of  equity,  however,  will  decree  to  joint  creditors  satuh 

fikction  of  their  claims  as  against  the  representatives  of  the 

deceased  partner,  when,  by  reason  of  the  insolvency  of  the 

firm  and  of  the  surviving  partner,  no  other  remedy  exists. 

Thus  fiar  the  rule  seems  plain ;  but  what  are  the  rights  of  tiie 

joint  creditors  as  against  the  separate  creditors  of  the  deceased 

partner,  when  the  estate  of  the  latter  is  insulBScient  to  pay 

both  classes  of  claims  ?   Have  the  individual  creditore  a  prior 

right  to  the  individual  estate, — ^and  are  they  entitled  to  be 

paid  first,  in  preference  to  die  joint  creditors?    The  leg^ 

daim  of  the  joint  creditors  against  the  separate  property  of 

the  deceased  partner  is  terminated  by  his  death,  but  a  remedy 

will  be  afforded  in  equity,  according  to  equitable  prindples* 

The  general  doctrine  is  very  dearly  established  in  this  State^ 

that  the  joint  creditor  wiU  not.be  permitted  to  reach  the  indir 

vidoal  estate  of  the  deceased  partner  until  all  the  separate 

creditors  are  satisfied.    {Mvrray  vs.  Murray ^  6  J.  O,  JS.y  60 ; 

Boibina  vs.  Cocperj  6  J.  0.  B.^  86 ;  WUder  vs.  Keder^  8  Paiges 

168 ;  Egheris  vs.  Wood^  id.,  518,  627 ;  Payne  vs.  Matthews,  6 

Paige,  J?.,  20 ;  Jackson  vs.  Cornell,  1  Strndfcrd,  848 ;  Bwiims 

vs.  Tisdale,  4  Boflrb.  S.  C.  B.,  672.)    The  only  exception  to 
Vol.  IV.— 17 
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this  rale,  according  to  the  English  decisionB,  is  where  there 
is  no  joiirt  estate  and  no  solvent  surviving  partner — ^in  which 
case  the  joint  creditors  will  not  be  postponed,  but  will  be 
allowed  to  come  in  rateablj  with  the  individaal  creditors* 
{Eb  parte  Haydm^  1  Bro.  C.  CI,  453 ;  En  parte  Abeily  4  Ve8.j 
837 ;  JSc  parte  Fmkerton^  6  Ves.^  813,  note;  Et  parte  Kenr 
sington^  14  Fe*.,  447 ;  Ec  parte  K&ndaUj  17  Ves.j  521.)  But 
this  exception  does  not  prevail  if  the  joint  estate,  though 
insolvent,  be  able  to  paj  a  dividend,  however  inconsiderable. 
{Oray  vs.  ChisweUy  9  Ves,^  124 ;  M^OuUoh  vs.  DashidPs  Adm.^ 
1  Harris  A  OiU,  96  ;  Gow  an  Partn.y  408.)  If  there  be  any 
joint-estate  or  fund,  though  of  trifling  amount,  the  joint  debts 
are  attached  to  that,  and  cannot  receive  dividends  out  of  the 
separate  estate,  pari  passu  with  the  separate  creditors.  It  is 
not  easy  to  perceive  the  ground  of  distinction  on  which  this 
modification  of  the  exception  is  based.  The  general  principle 
is,  that  the  joint  creditors  are  attached  to  the  joint  fund,  and 
the  separate  creditors  to  the  separate  fund ;  but  where  there 
is  no  joint  fund  and  no  solvent  surviving  partner,  so  that  the 
joint  creditor  is  without  remedy,  then  he  may  come  in 
against  the  separate  estate.  The  English  courts  of  equity  thus 
recognize  both  as  against  the  representatives  of  the  deceased 
partner  and  his  individual  ct^editors,  the  joint  and  several 
character  of  the  partnership  debts,  when  other  remedies  are 
exhausted  at  the  time  of  the  death  of  the  deceased  partner. 
The  fact  that  some  dividend  has  been  or  may  be  received 
from  the  joint  effects,  does  not  change  the  joint  and  several 
character  of  the  partnership  debts,  but  only  tends  to  affect 
the  equitable  marshalling  of  the  separate  assets.  After  the 
receipt  of  the  dividend,  diere  remains,  as  to  the  balance  due, 
no  remedy  except  against  the  separate  estate,  which,  if  there 
were  no  individual  creditors,  would  be  applied  to  the  dis- 
charge of  the  balance.  The  principle  upon  which  this  role 
is  based,  would  seem  to  be  satisfied  if  the  joint  creditors  bring 
in  the  dividend  received  from  the  joint  estate,  place  it  in  a 
conmion  fund,  out  of  which  all  are  to  share  alike,  and  relin- 
quish the  advantage  of  having  claims,  joint  as  well  f^  several, 
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in  their  nature.  To  say  that  the  joint  creditor  may  resort  to 
the  separate  estate,  when  there  is  no  joint  fond  and  no  solvent 
partner,  bat  cannot  resort  to  it  if  he  has  happened  to  realize 
one  mill  on  the  dollar,  wonld  appear  to  establish  a  distinction 
more  technical  than  just.  If  the  dividend  be  brought  in,  the 
gronnd  of  the  distinction  ceases,  no  priority  or  advantage  is 
gained,  and  all  the  demands  are  placed  on  a  common  ground 
of  equality. 

In  this  State,  however,  the  doctrine  of  the  English  courts 
of  equity  on  this  subject  has  not  prevailed  in  regard  to  tho 
exception  to  the  general  rule. 

JjiWUder  vs.  Keder^  (3  Paige  jS.,  167,)  the  Chancellor 
held,  that  although  the  joint  creditors  upon  an  allegation  of 
-the  insolvency  of  the  surviving  partners,  have  an  equitable 
right  to  compel  a  satisfaction  of  their  debts  out  of  the  estate 
of  the  deceased  partner,  this  equity  exists  only  against  the 
heirs  and  representatives  of  the  decedent,  but  not  against  his 
separate  creditors;  that  if  the  joint  creditors  have 'received 
nothing  on  accoxmt  of  their  debts  since  the  death  of  the 
decedent,  the  equities  between  the  joint  and  separate  credit- 
ors may  be  equal,  but  even  in  such  a  case  the  court  has  no 
poi^  to  deprive  the  separate  creditors  of  their  prior  right  to 
I^al  assets.  The  same  principle  was  again  asserted  in  EgherU 
vs.  Wood^  3  Pcdge  -B.,  617 ;  in  Payne  vs.  MaUhewSy  6  Paige 
R.y  20 ;  and  in  Eirhy  vs.  Schoonmakery  3  Baai.  C.  R.y  46. 
The  principle  that  equity  will  not  interfere  to  destroy  or 
impair  the  legal  preference  in  regard  to  legal  assets  which 
appertains  to  the  separate  creditors  at  law,  is  sound,  and  it 
establishes  such  a  basis  of  distinction  as  admits  of  a  clear  and 
consistent  course  of  reasoning,  and  prevents  any  Qonfusion. 
(See  TrugieeSy  dke.y  vs.  Zawrencey  11  Paige  R.y  80 ;  JaeJceon 
▼B.  Camdly  1  Samdfard'e  C.  B.y  348.)  Whether,  therefore, 
the  assets  in  the  present  case  are  to  be  held  strictly  as  legal 
assets,  or  ought  to  be  marshalled  according  to  equitable  prin* 
ciples,  the  joint  creditors  cannot  be  permitted  to  have  their 
debts  paid  out  of  the  separate  estate  of  the  deceased  partner 
until  all  the  separate  debts  be  paid.    If,  after  such  payment 
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be  made,  any  anrpliis  remain,  then  it  maj  be  applied  to  the 
payment  of  the  paitnenhip  creditors,  and,  in  that  caBe, 
those  who  hare  received  partial  payment  ont  of  the  partner- 
ship properly,  must  bring  in  their  dividends  and  share 
rateably  with  those  who  have  not  received  dividends,  or  else 
be  ezclnded  nntil  the  latter  class  of  partnership  creditors 
have  received  a  sufficient  amount  to  place  them  on  terms  of 
eqnslity  with  thg^former. 

"^      COURT       

Warren  vs.  Paff. 
In  the  matter  of  the  Estate  of  Joseph  Dbxacboix,  deceased. 

Oir  a  decree  upon  final  aecoanting,  the  claims  of  crediton  having  been  iiqiii- 
dated«  and  the  fonda  fimnd  in  the  ezecuton'  hands  directed  to  be  paid  rate- 
ablj  among  the  claimanta, — HAi^  that  the  decree  was  no.  bar  to  a  plea  of  the 
statute  of  limitations  by  parties  interested  in  the  testator's  real  estate, 
against  the  portions  of  the  debts  not  discharged  by  the  dividend  directed  to 
be  paid  on  the  final  accounting. 

Heiie  and  devisees  may  plead  the  statute  against  claims  aonght  to  be  eaibfued 
against  the  real  estate  of  the  deceased. 

Where  the  will  contained  a  direction  to  eell  the  testator's  real  estate  and  distri- 
bute the  proceeds  among  certain  legatees,  and  the  creditors  fiuled  to  enforce 
this  proYision,  or  to  take  measures  to  have  the  lands  sold  by  older  of  the 
Surrogate,— Airid,  that  when  the  power  had  been  exercised  and  the  land 
conTCited  into  money,  long  after  the  debts  had  been  barred  by  the  statute, 
this  fund  did  not  constitute  new  assets  in  regard  to  which  a  remedy  remained 
to  the  creditors. 

The  statute  of  limitations  may  be  interposed  by  the  executors,  or  by  either  of 
them,  or  by  any  party  interested  in  the  fund. 

The  statute,  begins  to  nm  against  a  demand  when  the  cause  of  action  ^oemes^ 
either  in  the  lifotime  of  the  inteetate  or  testator,  or  after  his  death. 

What  is  the  effect  of  a  Surrogate's  decree  liquidating  the  debt,  but  not  directing 
payment — Qwert,  • 

Lands  vested  in  the  deceased  debtor  are  assets  at  the  time  of  his  death,  and  as  te 
them  the  statute  begins  to  run  from  the  time  the  compulsory  remedy  afforded 
by  the  statute  for  their  eale,  can  first  be  invoked ;  that  is,  eighteen  months 
after  the  grant  of  letters,  or  when  an  account  of  the  personal  estate  has  been 
rendered. 
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Hm  italoto  begins  to  nm  agminit  legatees  who^  be^oefta  are  made  payable  oat 
of  Ibe  pvocoeda  of  leal  estate  directed  to  be  sold  by  tbe  ezecotois,  from  the 
time  the  execaton  execute  the  power.  Tbe  act  of  the  executors  prevents 
their  denial  that  the  trust  continues,  and  the  duties  consequent  upon  an 
exercise  of  the  trust,  will  be  enforded  against  the  trustee,  1»itfain  thdi  itatatoty 
period  after  the  perfomiance  of  the  fiduciary  act. 


I.  B.  Shxb WOOD, /or  CfhimantM.     '  '   '    ' 

L  The  statate  of  limitations  does  not  specify  the  time  in 
which  a  creditor  may  institute  proceedings  before  the  Surro- 
gate to  obtain  payment  of  his  debL 

The  only  case  in  which  the  statute  of  limitations  may  be 
pleaded  in  proceedings  in  the  Surrogate's  Oourt,  is  upon  an 
appUcation  by  executors  or  administrators  to  sell  or  mortgage 
real  estate  for  the  payment  of  debts.  {Sed*  10,  ^.  4,  ^h.  6, 
Pari  11)  The  provision  allowing  the  statute  of  lumtations  to 
be  pleaded  as  a  bar  in  a  specific  case,  excludes  the  idea  that 
the  statute  may  be  set  up  as  a  bar  in  any  other. 

This  view  of  the  provision  is  not  in. conflict  with  any  deci- 
sion prior  to  the  revision  of  18S0. 

The  case  in  6  Johns.  0.  Ji.j  360,  did  not,  it  is  submitted, 
decide  that  the  statute  of  limitations  could  be  pleaded  by  an 
heir  in  opposition  to  an  application  to  sell  or  mortgage  real 
estate,  'lut  merely  held  that  the  discretion  of  the  Surrogate 
coflld  be  exercised  in  restricting  such  application  within  a 
reasonable  period. 

If  the  decision  were  otherwise,  it  was  never  followed,  aznl 
was  expressly  disapproved  in  OUohritt  vs.  Beay  (9  Paige,  66.) 
In  the  subsequent  case  of  Jackson  tb.  Bdbinsony  (4  Wend^ 
436,)  Judge  Marcy  sustained  the  ord^  of  a  sunogate  for  the 
sale  of  lands,  where  there  was  an  interval  of  fourteen  years 
between  the  granting  of  letters  and  the  application  of  the 
administrator. 

Judge  Marcy  says:  ^^The  law  fixes  no  ddSnite  time  within 
which  the  proceedings  must  be  commenced.    Tbe  time  is 
left  to  the  discretion  of  the  Surrogate." 
The  ground  upon  which  it  was  held  in  the  cases  before 
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the  Bevifled  Statntes,  that  applications  for  the  sale  of  real 
estate,  for  the  payment  of  debts,  mast  be  made  withm  a  rea- 
sonable time,  was  not  because  of  the  statute  of  limitations; 
but  because,  as  is  said  in  the  opinion  of  Willard,  Surrogate, 
in  OUchrist  TS.  SeOj  the  legislature  could  not  have  intended 
that  the  real  estate  should  be  embarrassed  in  the  hands  of 
the  heirs  or  devisees,  by  continuing  liens. 

This  reasoning  has  no  applicability  to  an  application  by  a 
creditor  for  the  payment  of  his  claim  out  of  assets  actually 
in  the  hands  of  executors.  The  section  of  the  Bevised 
Statutes  before  referred  to,  it  is  submitted,  contains  the  only 
provision  authorized  by  law,  for  the  plea  of  the  statute  of 
limitations  in  any  proceedings  in  the  Surrogate's  Court 

IL  If,  however,  the  statute  of  limitations  is  applicable,  it  is 
only  so  by  analogy.  It  is  submitted,  then,  that  by  analogy  the 
presentii]^  of  the  claim  of  the  petitioner  to  the  executor 
in  1842,  was  the  commencement  of  an  action  which  took  the 
case  out  of  the  statute.  It  is  also  submitted  that  the  statute 
does  not  run  at  all  while  the  estate  is  in  the  course  of  settlement. 

The  executors,  with  all  claims  against  the  estate,  are 
before  the  court,  and  so  remain  until  the  assets  are  all  dis- 
posed of  and  the  final  decree  entered.  So  long  as  there  are 
any  assets  in  the  hands  of  the  executors  properff  appli- 
cable to  the  payment  of  debts,  the  statute  does  not  run  as  to 
such  claims  as  have  been  presented,  or  in  other  words,  upon 
which  actions  have  been  instituted  before  the  Surrogate. 
The  action  on  this  claim  was  conmienced  in  1842,  within  the 
statutory  limitation,  and  is  to  be  regarded  as  a  pending  action 
until  the  final  disposition  of  the  assets.  (Farringtan  vs.  Sng^ 
1  JBradford,  182.) 

in.  If  the  statute  of  limitations  is  applicable  by  analogy, 
then  it  is  contended  that  on  the  same  principle  the  decree 
of  the  Siorrogate  in  1842,  establishing  the  validity  of  the 
clium  of  petitioner,  was  analogous  to  a  judgment,  and  that 
the  statutory  limit  in  cases  of  judgment  is  applicable  heie. 
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The  statute  of  limitations  being  applied,  not  by  reason  of 
any  specific  terms  contained  in  the  statute^  but  simply  by 
analogy,  there  is  an  eminent  propriety  in  giving  to  the  claim, 
the  benefit  of  the  constmction  contended  for. 

The  decree  of  the  Surrogate  was  therefore  a  judgment. 
(See  sec.  90  qf  Oode,  svhd.  1.) 


Hawlit  and  Glotbe, /or  Legatees* 

The  petitioner's  claim  is  barred  by  the  statute  of  limita* 
tions. 

L  More  than  six  years  have  elapsed  since  the  totering  the 
decree  of  the  Surrogate,  referred  tb  in  the  petition,  and  the 
six  years'  statute  applies  to  the  decrees  of  the  Surrogate's 
Court    {Pafy%.  Kmney^  1  Brad.ypage  1.) 

It  is  within  the  spirit,  if  not  the  letter,  of  the  case  of  Fer- 
gwan  YB.  JSroome^  (1  JSrad.^  p,10.) 

The  theory  of  the  petitioner  is,  that  the  fund  from  which 
payment  is  sought,  is  new  assets :  this  we  deny.  The  land 
was  assets,  as  much  as  the  money  receiyed  for  the  same. 
{JacM  Law  JHcUofumfj  tit.  Assets.) 

There  has  been  no  suspension  of  the  right  of  the  petitioner, 
to  apply  to  have  these  lands  sold  for  the  payment  of  his  debt. 
He  could  hare  taken  measures  for  that  purpose,  at  any  time 
within  six  years  from  the  entering  of  that  decree,  just  as  well 
as  he  now  asks  to  have  the  money  so  applied. 

There  is  nothing  in  the  idea,  that  this  matter  has  been  aU 
this  while  pending  in  court  The  decree  entered  was  a  final 
decree.  There  was  no  reservation  of  any  question  for  the 
further  order  or  direction  of  the  Surrogate,  and  the  creditor 
could  at  once  have  filed  a  transcript  in  the  county  clerk's 
ofSce,  and  issued  execution.  It  might  as  well  be  claimed, 
that  eveiy  judgment  that  settles  the  rights  of  parties,  and 
orders  one  to  pay  the  other,  is  a  matter  still  pending  in 
court  until  paid.    The  Surrogate  has  already  decided,  in  Paf 
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TB.  Emutepf  suproy  that  the  statate  of  limitatioxis  did  ran  as 
to  pfut  ot  that  decree.  Would  it  not  be  an  anomaly  to  say 
thf^  the  statute  applies  to  part  of  a  decree  and  not  to  alL 
The  petitioner  founds  his  claim  solely  on  the  decree. 

Though  the  idll  does  direct  the  executors  to  sell  the  real 
estate,  thereby  making  it  personalty,  that  cannot  help  the 
petitioner's  claim.  It  was  held  under  the  old  law  in  England, 
that  charges  on  personal  estate  did  not  prevent  the  statute  of 
limitations  from  running.    {Anjfdl  cnldmij  p.  165, 166.) 

At  any  rate,  the  ten  years'  statute  would  apply.  {Elwood 
Y%.  B^ifmdarf,  6  Barb.  B.y  SdS.) 

n.  Ever  since  1848,  there  have  been  personal  assets  in  the 
hands  of  Einney,  one  of  the  coEccutors,  applicable  to  the  pay- 
ment of  this  claim.  It  bannot  be,  that  if  there  have  been 
funds,  which  might  have  paid  a  creditor,  but  as  to  which  the 
statute  of  limitations  applies,  that  he  is  entitled  to  come  in^ 
and. claim  on  other  assets,  on  the  plea  that  they  are  newly 
discovered,  and  thus  prevent  the  statute  from  being  a  bar. 
When  the  statute  has  once  attached  to  a  creditor's  claim  as 
to  part  of  the  assets  of  Im  estate,  it  must  attach  as  to  all ;  it 
would  be  unjust  to  the  o&er  parties  in  interest  in  this  estate^ 
to  permit  the  petitioner  to  be  paid>from  proceeds  of  the  land, 
when  his  own  ladiies  has  prevented  his  being  paid  from  the 
personal  assets^  which  personal  assets  are  thus  entirely  lost 
toihe.estate.    ' 


Tub  SuBBoaATE. — Hie  testator  died  in  the  year  1839,  and  his 
will  was  proved  shortly  after  his  decease.  Ilie  execut<»B  were 
authorized  and  directed  to  sell  the  real  estate  of  the  testator, 
but  tibia*  power  was  never  ioxeroised  until  die  year  1856.  In 
March,  lSi2,.  there  wasia  final  accounting  by  the  ezecators 
before  the  Surrogate,  and  the  personal  estate  being  insufficient 
to  pay  all  the  debts,  a  dividend  was  declared,  and  the  surplus 
remaining  in  the  hands  of  the  executors,  after  discharging  the 
expenses  of  admimstration,  was  directed  to  be  paid  and  dis^ 
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tribnted  among  the  creditors.    The  decree  provided,  that  on 
these  paymentB  being  made,  the  executors  should  be  dis- 
duuiged  from  their  official  duties  and  liabilities.    Warren  <fe 
KieiBted  were  named  in  the  decree  as  creditors,  and  they 
leceiyed  their  dividend.  They  now  apply  for  payment  of  the 
lemainder  of  their  claim  out  of  the  proceeds  of  the  real  estate 
lately  sold  by  the  ezecutorS|  as  directed  by  the  will,  and*  the 
statate  of  limitations  is  pleaded  in  bar  by  one  of  the  executors, 
and  also  by  parties  interested  in  the  proceeds  q(  the  real  estate. 
It  is  manifest  that  before  the  execution  of  this  power  and 
direction  to  sell,  the  creditors  having  valid  demands  against 
the  esfate  could  have  applied  to  the  Surrogate  for  the  sale  of 
the  testator's  real  estate,  for  the  payment  of  his  debts.   Before 
the  year  1830,  the  heirs  or  devisees  could  have  pleaded  the 
statute  of  limitations  against  such  an  application.    This  was 
ibende  in  equity — ^the  Be  vised  Statutes  converted  this  equita- 
ble privilege  into  a  statutory  right.  It  is  clear,  therefore,  that 
if  a  proceeding  were  now  pending  on  the  part  of  aredit(N*s  of 
the  testator  to  sell  the  lands,  the  statute  of  limitations  would 
be  a  good  defence  against  the  application. 

ff,  on  the  other  hand,  we  are  to  treat  the  direction  to  sell, 
omtained  in  the  will,  as  a  conversion  of  realty  into  person- 
alty, then  it  is  obvious,  that  for  all  purposes  of  administration, 
this  conversion  is  to  be  considered  as  made  at  the  testator's 
decease,  although  not  actually  effectuated  until  the  sale  took 
place.  In  that  view  the  creditors  could  have  compelled  the 
execution  of  the  pqwer  at  any  time  after  the  testator's  death, 
before  their  claims  were  barred  by  the  statute.  In  either 
case  the  creditors  possessed  an  adequate  and  efficient  remedy, 
which  they  failed  to  pursue.  The  demand  now  presented  is  . 
over  dghteen  years  old,  and  fifteen  years  have  elapsed  smce 
the  entry  of  the  Surrogate's  decree  on  the  final  accounting 
of  the  executors. 

lam  of  opinion,  that  if  the  statute  of  limitations  apply,  it 
may  be  interposed  by  the  executors,  or  either  of  them,  or  by 
any  party  interested  in  the  fund.  {Shewen  vs.  Vanderhraatj 
1  Bus8.  dklf^Sid;  2  Rum.  &  M.,  75.) 
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The  statute  begins  to  run  against. a  demand  when  the 
cause  of  action  accraes,  either  in  the  lifetime  of  the  intestate 
or  testator,  or  after  his  death.  The  period  of  eighteen  months 
after  the  grant  of  letters  testamentary  or  letters  of  adminis- 
tration,  is  not  counted  as  part  of  the  statutory  limitation. 
Hie  remedy  of  the  creditor  is  by  suit  against  the  executor  or 
administrator,  in  a  court  of  law,  or  by  an  application  to  the 
Surrogate  for  a  decree,  liquidating  the  claim.  A  judgment, 
when  recovered  at  law,  is  only  conclusive  as  an  adjudication 
of  the  liability  of  the  estate.  Execution  cannot  issue  without 
the  permission  of  the  Surrogate,  which  will  not  be  granted, 
unless  the  executor  or  administrator  be  found  in  assets.  'When 
there  is  a  decree  of  the  Surrogate,  liquidating  the  debt,  but 
ordering  only  the  payment  of  a  dividend,  the  statute  will 
certainly  run  against  the  portion  of  the  demand  decreed  to 
be  paid ;  but  what  is  the  effect  as  to  the  portion  not  ordered 
to  be  paid  in  consequence  of  a  deficiency  of  assets  ?  In  other 
words,  does  the  statute  run  against  a  Surrogate's  decree, 
merely  liquidating  a  debt  against  the  estate  ?  Such  a  decree 
is  substantially  nothing  more  than  a  judicial  declaration  that 
the  debt  shall  be  paid  in  due  course  of  administration.-  Is  it 
necessary,  in  order  to  save  the  statute,  to  have  the  debt  judi- 
cially re-declared  every  six  years,  in  order  to  save  the  remedy 
in  case  new  assets  should  be  realized  ?  I  am  not  prepared  to 
assert  this  doctrine;  the  proposition  has  great  difficulties. 
There  certainly  can  be  no  decree  for  payment  until  assets  have 
been  recovered  or  ought  to  have  been  recovered  by  the 
representative.  In  the  case  of  Paf  vs.  Kinney ^  (5  Safidford^s 
Superior  C.  -ff.,  380,)  a  controversy  arising  out  of  the  very 
estate  now  under  consideration,  Justice  Parker,  of  the  Court  ^ 
of  Appeals,  held  the  following  language  in  reference  to  assets 
which  accrued  in  the  year  1848 :  "  We  do  not  see  how  the 
defendant  can  avail  himself  of  the  statute  of  limitations  on 
this  demurrer.  The  statute  must  be  considered  as  having 
begun  to  run  at  the  time  when  the  decree  in  favor  of  the 
corporation  was,  in  fact,  satisfied.  From  that  time  the  amount 
became  assets  in  the  defendant's  hands."    But,  in  the  present 
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case,  I  think  we  are  relieved  from  the  diflBicTiltj  as  to  the 
question  of  the  application  of  the  statute  where  new  assets 
al«  realized,  bj  the  fact  that  the  funds  which  the  creditors 
now  seek  to  reach,  are  the  proceeds  of  lands  vested  in  the 
testator  at  the  time  of  his  decease.  Ever  since  his  death,  the 
lands  have  been  real  assets,  which  the  creditors  might  have  had 
sold  for  the  payment  of  the  debts  by  the  order  of  the  Surro- 
gate ;  or,  if  thej  were  to  be  treated  as  personal  assets,  on  the 
groond  of  the  direction  for  their  sale  contained  in  the  will, 
then  the  creditors  might  have  compelled  their  application  to 
the  discharge  of  all  claims  against  the  estate.  To  effect 
either  of  these  results,  an  adequate  remedy  existed  eighteen 
months  after  the  grant  of  letters,  and  six  years  having  been 
allowed  to  elapse  without  enforcing  either  of  those  remedies, 
the  debt,  in  respect  either  to  the  land  or  its  proceeds,  is,  in 
my  judgment,  barred  by  the  statute  of  limitations.  It  may 
be  urged  that  the  same  objection  applies  to  the  claims  of  the 
legatees,  whose  bequests  are  made  payable  out  of  the  proceeds 
of  the  real  estate  when  sold.  Formerly  the  plea  of  the  stat- 
ute to  an  ordinary  action  for  a  legacy  was  unknown,  both  at 
common  law  and  in  the  ecclesiastical  courts,  and  the  Clourt 
of  Chancery  refused  to  adopt  the  rule,  by  analogy  to  the 
statute,  because  an  executor  stands  in  the  relation  of  a  trus- 
tee, and  whilst  the  trust  subsists,  the  statute  was  not  permitted 
to  run.  {AfkgM  on  Limitations^  p.  95.)  Executors,  who  are 
precluded  from  taking  beneficially,  and  administrators  claim- 
ing merely  as  such,  were  not  permitted  to  set  up  a  title  to 
the  general  residue.  Being  simply  and  technically  trustees, 
they  could  not  hold  the  residue  to  the  exclusion  of  the  parties 
beneficially  interested.  {AngeU^p.  163.)  The  limitation  was 
QOt  created  for  the  personal  convenience  of  the  executor,  but 
for  the  benefit  of  the  estate  of  the  deceased  person  and  those 
entitled  to  it  {AngeU^  p.  187.)  Without  inquiring  how  far 
this  rule  has  become  modified  by  our  statute  in  relation  to 
general  legacies,  it  is  sufficient  to  say,  that  on  the  exercise  of 
any  trust  power  contained  in  a  will,  granted  and  exercised 
only  by  virtue  of  the  express  terms  of  the  will,  a  right  of 
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action  accmes  to  the  eeehU  que  trwty  interested  in  the  eze* 
cation  of  the  power.  The  act  of  the  executor  prevents  hia 
denying  liiat  the  trust  continues,  and  the  duties  consequent 
upon  an  exercise  of  the  trust,  will  be  enforced  against  the 
trustee,  within  the  statutory  period  after  the  performance  of 
the  fiduciary  act.  No  such  express  trost  exists  in  this  case 
with  regard  to  the  creditors.  The  debts  are  not  charged  on 
the  real  estate,  nor  its  proceeds,  but  are  simply  ordered  to  be 
paid,  without  specification  of  the  fond  to  be  applied  for  that 
purpose.'  {JBloodgood  ys.  JBruefiy  4  Sdden^s  B,,  370.)  There 
must  be  a  decree,  declaring  the  claim  of  Kiersted  &  Warren 
barred  by  the  statute  of  limitations,  and  directing  the  jm^ 
ceeds  of  the  lands  sold  by  the  executors,  to  be  distribjated 
among  the  legatees  named  in  the  will  as  beneficiaries  of  that 
fund. 


Pabsoks  v8.  Ltkak. 
In  the  moMer  qf  the  JElBtate  of  Samuel  Pabsoks,  deceased. 

(hb  toiUtor  was  domiciled  in  the  State  of  ConneetioDt,  at  the  time  of  hie  deeeaae^ 
the  will  waa  proved  and  letten  teatamentaiy  were  iaaued  there,  and  enbee* 
qaently  probate  was  granted  and  letters  were  issued  in  the  ooantj  of  New- 
Fork, — HM  that  the  law  of  the  st/ies  of  the  assets  regulates  the  grant  of 
administration,  and  the  liability  and  acooanting  of  the  executor  or  adminis* 
trator. 

An  ezecotor  or  administratori  by  virtue  of  his  i^pointment  in  one  State  or  coantiyt 
deriyes  no  authority  over  the  goods  of  the  deceased,  in  another  countiy  or 
State,  unless  he  obtain  new  powers  in  the  jurisdiction  where  such  goods  are 
situated. 

A  foreign  executor  having  collected  assets  in  this  Sute,  before  letters  teitaoMB- 
tary  usned,  and  having  subsequently  qualified,  is  bound  to  sccoant  as  execQ* 
tor  for  such  collections,  to  the  court  by  which  he  was  appointed  ;  the  letten 
relating  back,  for  that  purpose,  to  the  time  of  the  testator's  death. 

Though  the  acoount  of  a  foreign  executor  must  be  settled  according  to  the  lex  m 
st/«.  yet  the  distribution  of  the  estate,  and  the  interpretation  of  the  wUi  are 
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ngofaitad  by  the  lex  damieilii.  Where  the  testator,  who  was  domieiled  at  th# 
tone  of  hie  deeeaae,  in  the  State  of  Gonneetieat,  left  aaeets  in  the  State  of 
New-Tork,  and  the  execator  aftei^colleeting  the  eatate  in  New-Toik,  applied 
to  the  Surrogate  by  whom  he  had  been  a|^inted,  for  a  final  aoooanting,-^ 
Sdd,  thAt  the  proceeding  would  not  be  postponed,  after  the  legatees  had 
appeared  and  claimed  a  final  settlement,  in  order  to  enable  the  executor  to 
procure  an  interpretation  of  the  will  at  the  place  of  domidl,  by  means  of  a 
suit  instituted  there  subsequent  to  the  application  for  a  final  accounting  in 
New-York. 

Upon  a  final  accounting,  it  is  the  duty  of  the  Surrogate  to  look  into  the  will, 
inteipret  its  language,  and  direct  a  distribution,  according  to  the  tenmr  aiul 
effect  of  its  provisiotis. 

The  decree  of  the  Court,  at  the  place  of  the  iituM  of  the  assets,  will  protect  the 
executor  or  administrator  at  the  place  of  domiciL 

In  dosing  what  is- sometimes  tenned  an  ancillary  administration,  the  rights  of  the. 
creditors,  legatees,  and  dietributees,  resident  within  the  country  where  it  was 
granted,  are  protected  and  enforced,  and  the  residuum  will  not,  generally,  be 
transmitted  to  the  representatives  abroad,  until  the  final  account  has  been 
settled  with  a  doe  regard  to  the  claims  of  parties  intervening  for  the  reten- 
tion and  distribution  of  their  own  shares. 

The  testator,  after  providing  an  annuity  for  his  wife,  payable  out  of  his  estate^ 
gave  the  residue  to  executors  in  trust  **  for  the  sole  use  and  benefit**  of  his 
children  in  certain  "  $kare$,^*  and  directed  maintenance  out  of  theiir  respective 
portions,  and  payment  of  the  "  shares,*'  after  majority,  in  biennial  sums ; 
vrith  a  gift  over  to  issue  in  case  of  death  before  **  payment**  of  the  shares, 
or  in  default  of  issue,  to  the  survivors, — Heldf  that  the  legatees  took  on  the 
testator's  decease,  an  absolute  vested  interest  in  their  respective  portions  as 
tenants  in  common ;  that  the  provision  in  regard  to  payment,  and  the  execu- 
tory bequests  over,  related  only  to  the  eorpua  or  principal  of  the  estate,  and 
not  to  the  income ;  and  that  the  legatees  were  entitled  absolutely  to  the 
profits  and  income  of  their  shares  from  the  time  of  the  testator's  death. 

Vested  estates  can  be  divested  only  upon  the  happening  of  the  precise  contingency, 
and  to  the  precise  extent,  for  that  purpose  specified  in  the  will  The  primary 
gift  of  the  testator*-s  whole  estate  or  interest  remains  in  the  beneficiaries  in 
every  event  upon  which  it  is  not  divested.  A  dear  absolute  gift  will  not  be 
divested  upon  reasoning  merely  conjectural 

Inpiieation  in  order  to  affect  or  vary  vested  rights,  must  be  necessary,  and  not 
merely  probable. 

A  prior  devise  will  not  be  disturbed  further  than  is  absolutely  necessary  to  give 
effect  to  the  posterior  qualifying  dispositions. 

The  rule's  in  regard  to  the  vesting  of  testamentary  bequests  are  not  varied  by 
reason  of  the  intervention  of  a  trust,  unless  it  be,  that  there  is  a  stronger 
impUeation  in  favor  of  vesting  where  there  is  a  trust,  than  where  there  vt  not. 

Where  there  is  uncertainty  as  to  the  vesting  of  a  legacy,  a  provision  for  mainte- 
nance and  support  helps  the  vesting. 

If  legacies  6f  a  residue  be  ve^ed,  income  is  due  as  a  matter  of  right  to  the  owners 
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of  the  ■!»»•.— Readoaiy  dispotitioDi  are  paitienUriy  fiivored,  nol  onlj  in 
regard  to  vetting,  bat  alio  in  rae pect  to  the  title  of  the  legatee  to  the  profiU 
or  frait  of  the  fund  aoeraing  before  the  time  of  payment 
In  the  oonatniotion  of  a  will,  it  ia  a  general  canon  of  interpretation,  that  the  teim 
•Aer*  ia  limited  to  the  original  portion,  nnleaa  particular  expreeaiona  extend 
thii  meaning. 

HxKAM  Kktchum, /or  EsuaUar, 

Ab  to  postponement. — ^In  this  case  the  testator  was  domi- 
ciled in  Ck>nnecticnt — ^there  the  will  was  proved :  the  whole 
personal  estate  was  there  inventoried,  and  bonds  were  given 
in  the  Probate  Court  of  that  State  bj  the  execntors  for  the 
faithful  execution  of  their  trust.  A  part  of  .the  property 
belonging  to  the  testator  was  in  the  county  of  Kew-York, 
and  for  the  purpose  of  getting  possession  of  this  property,  it 
was  necessary  to  take  out  letters  testamentary  from  the  Smv 
rogate  of  the  county  of  New-York.  This  new  administration 
in  New-York  is  treated  by  the  law  as  merely  ancillary  or 
auxiliatory  to  the  original  foreign  administration,  so  fat  as 
regards  the  collection  of  the  effects  and  proper  distribution 
of  them.  {Starj/y  Gai\/Kct  ofZaws^p.  867,  §  518.)  The  cre- 
ditors of  the  testator  are  all  paid ;  the  legatees  under  the  will 
ask  distribution  and  payment  to  them  of  the  assets  subject  to 
the  jurisdiction  of  the  Surrogate.  Whether  the  Court  here 
ought  to  decree  distribution,  or  remit  the  property  to  the 
Connecticut  administration,  is  not  a  question  of  jurisdiction, 
but  of  discretion.  {Harvey  vs.  liichards,  1  Mason  S.y  381 ; 
Dawes  vs.  Head^  8  Pick,  -ff.,  128 ;  2  Ken£B  C(ym/m,,y  7th  ecLj 
586 ;  Stevens  vs.  Oaylardy  11  Mass.  B.y  156 ;  2  KenPs  Comm,y 
1th  ed.j  627-581 ;  WiUiams^an  MoeouiarSy  1801-2 ;  ChurehOl 
vs.  Prescotty  8  BradfcTd  £.,  283 ;  WiUiams  on  JSeeouiarSy 
308,  8,  2  B.;  Story ^  sec.  518 ;  2  Kent  1th  ed.  580;  Datoes  vs. 
Boylston^  9  Mass.^  887,  sec.  855 ;  PraU  vs.  Ncrthamy  5  Mason^ 
95.) 

I.  Assuming  this  to  be  the  law,  how  ought  the  Surrogate 
to  exercise  this  discretion !  The  estate  is  all  securely  invested 
according  to  the  directions  of  the  te§tator.    It  ha^  all  been 
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inyentoried  in  the  Oonnecticat  court,  bonds  have  been  given 
by  the  executors  to  the  satisfaction  of  that  court.  The  lega- 
tees have  received  payment  of  legacies  from  the  executors 
nnder  the  Connecticut  administration.  Accounts  of  these 
payments  have  been  rendered  to  the  Connecticut  court,  and 
approved  by  that  court,  while  the  legatees  were  all  residents 
of  the  State  of  Connecticut ;  and,  since  that  time,  one  of  the 
legatees  is  still  a  resident  of  that  State.  A  demand  is  made 
for  additional  payments  of  legacies  claimed  to  be  due,  but 
which  claim  is  disputed.  A  question  of  the  construction  of  the 
will  arises,  which  must  be  decided  according  to  the  Connecticut 
law.  What  the  Connecticut  law  is,  can  be  better  decided  by 
the  judiciary  of  that  State  than  of  any  other.  These  considera- 
tions ought,  it  is  thought,  to  settle  the  question  in  discussion. 
The  only  reason  for  withholding  these  funds  from  the  Con- 
necticut administration  is,  that  some  of  the  claimants  are 
resident  here ;  and,  it  may  be  said,  that  they  ought  not  to  be 
sent  to  a  foreign  tribunal  to  seek  a  recovery  of  their  claim, 
when  a  domestic  tribunal  has  jurisdiction  of  the  question,  and 
has  funds  subject  to  its  control.  But  they  have  submitted 
to  a  foreign  tribunal,  and  they  could,  while  residents  of  the 
same  State  of  the  foreign  tribunal,  have  claimed  what  they 
now  claim ;  they  have  received  parts  of  tlieir  claim,  and  they 
raise  the  question  here  whether  they  are  not  entitled  to  an 
additional  amount.  It  would  subject  the  executors  to  great 
inconvenience,  entirely  unnecessary  in  this  case,  to  withdraw 
this  question  from  the  court  in  Connecticut,  where  the  final 
accounting  of  the  executors  must  be  made.  The  only  object 
of  the  legatees  in  requiring  the  Surrogate  to  make  distribu- 
tion is  to  obtain  here  a  judicial  construction  of  the  will,  and 
yet  it  is  well  settled  that  such  judicial  construction  must  be 
governed  by  the  law  of  the  testator's  domicil.  (  Vide  4  jETentj 
lih  ed.y  572 ;  Williams  on  BseciUorSy  933.)  "  It  is  a  settled 
role,  that  in  the  coj)struction  of  a  will  of  personalty,  made 
by  a  testator  domiciled  in  a  foreign  country,  the  lex  domicilii 
must  prevail,  unless  there  is  sufficient  on  the  face  of  the  will 
to  show  a  different  intention."    {Stotn/j  ConJHct  of  Laws^  sec* 
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479,  a,  479,  m,  490, 491 ;  Van  Bushirk  vs.  Hartford  Ine.  Oo:^ 
14  Conn.  JR.,  683,  8  Paiffe,  446,  619.) 

IL  But  if  the  Surrogate  should  feel  himself  called  upon  to 
distribute  the  assets  nnder  his  control  to  the  legatees,  he  will 
not  do  so  until  the  constmction  of  the  will  has  been  giren  by 
the  court  in  that  State,  in  the  suit  commenced  there  to  obtain 
snch  construction.  [See  decision  on  this  point  in  the  Superior 
Court.]  The  Court  of  Connecticut  has  exercised  the  same 
comity  in  the  case  of  Anson  G.  Phelps'  will.  {Sherwood  tb. 
Jvdd,  8  Bradford,  419.) 

m.*  The  Surrogate  has  only  jurisdiction  of  the  assets 
remaining  in  the  State  of  New-York,  after  letters  testament- 
ary were  granted  here. 

Before  the  granting  of  such  letters  all  the  debts  due  from 
persons  residing  here  had  been  collected  by  the  executors 
and  accounted  for  to  the  Probate  Court  in  Connecticut.  He 
debts  consisted  of  promissory  notes  which  the  testator,  either 
as  payee  or  endorsee,  held.  These,  his  executors  collected 
and  converted  into  assets  in  Connecticut,  long  before  letters 
testamentary  were  taken  out  here.  (  Vroom  ys.  Van  H6m$j 
10  Paige,  6^9.    Seep.6h1.) 


As  to  the  Construction  of  the  Will. — GSie  great  question  to 
be  decided  in  this  matter  is,  whether  by  the  will  of  the  testsr 
tor,  the  shares  left  to  the  use  of  the  children  are  to  be  sepa- 
rated into  distinct  funds,  and  the  payments  provided  for  in  the 
will  to  be  made  out  of  theiti,  or  not  If,  upon  the  death  of 
the  testator,  the  executors  were  required  to  partition  off  the 
property,  two-fifths  to  the  son  and  one-fifth  to  each  of  the 
daughters,  to  keep  these  shares  separately  invested,  and  in 
short  to  act  as  trustees  of  four  dififerent  estates,  then,  perhaps, 
the  argument  of  the  children's  counsel,  that  they  acquired 
a  vested  interest  immediately  upon  the  death  of  the  testator, 
would  have  some  appearance  of  plausibility.    Ot^  if  the 
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duures  were  payable  clearly  out  of  the  principal^  without  any 
dlBposition  being  made  of  the  interest,  then  it  may  be  con- 
tended, that  in  addition  to  the  share  of  the  principal,  the 
interest  wonid  also  be  payable  to  them. 

But  is  this  so  ?  Has  the  testator  provided  for  any  such 
partition  of  the  estate,  or  has  he  left  the  interest  unmentioned 
and  unprovided  for  ?  I  think  not  It  seems  very  evident, 
from  the  langaage  of  the  will,  that  the  executors  were  to  hold 
the  entire  estate  of  the  testator  as  a  general  fvmd.  This  fund 
was  to  be  composed  of  all  moueys  which  might  come  into 
the  executor's  hands,  whether  from  the  sale  or  profits  of  real 
estate,  or  from  the  interest  of  money.  If  this  is  so,  then  the 
children  are  to  be  treated  as  tenants  in  common  of  this  gen- 
eral fond,  the  son  representing  two-fifths  in  value,  and  each 
of  the  daughters  one-fifth.  This  fund  is  made  subject  to  the 
charges  in  the  will  specified,  viz. :  the  expenses  of  the  estate, 
and  the  annuity  of  the  widow ;  and  then  to  the  payments  to 
the  children,  specified  in  the  will,  the  executors  to  take 
care  that  no  more  than  two-fifths  in  value  shall  go  to  the  sojpi, 
and  no  more  than  one-fifth  in  value  to  the  daughters.  This 
must  follow,  if  the  executors  are  to  hold  the  property  as  a 
general  fund. 

My  reasons  for  supposing  that  the  testator  intended  the 
executors  to  hold  the  estate  as  a  general  fund,  are : 

1.  Ko  directions  as  to  a  division  or  partition  of  the  estate 
into  separate  shares,  and  no  directions  as  to  separate  invest- 
ment of  shares,  so  as  to  keep  each  with  its  rents  and  profits 
distinct  £rom  the  other,  are  to  be  found  in  the  will. 

2.  The  executors  are  directed  to  pay,  annually,  to  the 
widow,  during  her  life  and  widowhood,  the  sum  of  seven 
hundred  dollars,  in  each  and  every  year,  from  the  estate. 
Ko  provision  is  made  for  investing  a  particular  sum*  giving 
her  the  interest,  but  the  whole  estate  is  made  chargeable 
with  it. 

8.  The  wood  lots,  in  Guilford  and  Durham,  are  to  be  sold, 

and  the  proceeds  of  sale  added  to  the  general  fund. 

4.  The  houses  in  Eighth  street,  Kew-York,  are  to  be  sold 
Vol.  IV^18. 
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as  soon  as  they  can  be  to  advantage,  and  the  proceeds  of  sale 
added  to  the  general  fund. 

5.  If  not  sold  hj  May,  1857,  when  the  gronnd  leases 
expire,  the  executors  are  directed  to  renew  the  leases,  and 
then  to  sell  the  houses,  and  add  the  proceeds  of  sale  to  the 
general  fund.  The  will  was  made,  and  the  testator  died  in 
October,  1848.  This,  therefore,  contemplated  the  existence 
of  a  general  fund  nine  years  after  the  death  of  the  testator. 

It  is  then  pretty  plain,  that  the  executors  were  to  hold  the 
estate  as  a  general  fund.  Does  that  fund  include  interest! 
My  reasons  for  supposing  that  it  does,  are : 

1.  The  testator  had  it  in  view  that  the  property  should 
draw  interest.  He  expressly  provides,  that  the  funds  coming 
into  the  executors'  hands,  should  be  invested  in  good  interest- 
paying  stocks. 

2.  Having  it  plainly  in  his  mind,  the  presumption  of  law 
is  in  favor  of  his  having  provided  for  its  disposition  in  his 
will,  and  any  language  in  the  will  which  may  reasonably 
embrace  it,  will  be  held  to  include  it. 

S.  The  will  says,  that  the  funds  arising  from  all  bills  of 
exchange  and  promissory  notes,  as  well  as  all  other  funds, 
which  may  come  into  the  hands  of  the  executors,  are  to  be 
invested,  &c.,  until  such  funds  are  wanted  to  fulfil  the 
provisions  of  the  will.  The  words,  all  other  funds,  may  rea- 
sonably include  interest ;  if  so,  and  if  no  other  intention  is 
apparent,  they  do,  by  law,  include  interest,  for  it  is  shown, 
by  the  will,  that  the  accumulation  of  interest  was  in  the  mind 
of  the  testator,  and  the  disposition  to  be  made  of  that  inter- 
est is  nowhere  else  provided  for. 

4«  The  grant  to  the  executors  of  the  estate  to  be  held  as  a 
general  fund,  for  an  undefined  period,  with  directions  to 
invest  it,  so  as  to  draw  interest,  would  of  itself  give  them  a 
right  of  property  in  the  interest ;  for  the  words,  general  fund, 
are  indefinite,  and  would  include  all  moneys  in  any  way  con- 
nected with  the  estate  during  such  period. 
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K  these  points  be  correct,  tlien  the  argnment  on  the  other 
side,  that  the  children  are  entitled  absolutely  to  the  interest 
as  soon  as  it  accrues,  falls  to  the  ground,  because  their  posi- 
tion, viz.,  that  the  interest  is  not  provided  for  in  the  will,  is 
baseless.  It  is  provided  for.  It  is  to  accumulate,  to  be 
invested,  and  re-invested,  until  it,  with  the  remainder  of  the 
fnnd,  is  wanted  to  fulfil  the  provisions  of  the  will. 

But,  the  other  side  will  saj,  if  this  be  correct,  there  is  a 
conflict  in  the  will  between  the  general  and  the  particular 
intent  of  the  testator,  and  you  destroy  the  only  means  of 
reconciling  those  intents.  The  general  intent  was  that  the 
children  were  to  have  this  estate  in  their  life  time,  and  by 
your  construction  three  of  them  cannot,  in  the  natural  course 
of  human  life,  receive  their  share.  In  answer  to  this  we  deny 
such  to  have  been  the  controlling  intent  of  the  testator. 

1.  Because  he  has  in  the  will  provided  to  whom  the  resi- 
due shall  go  after  their  death. 

3.  Because  he  has  left  the  estate  with  the  executors  as  a 
general  fund,  with  power  to  increase  it  by  exchangiDg  one 
kind  of  property  for  another,  and  by  investing  it  in  good 
interest-paying  securities.  Had  it  been  his  controlling  inten- 
tion that  this,  with  all  its  probable  increases,  should  have 
been  paid  to  the  children  during  their  life  time,  he  certainly 
would  have  expressed  it  in  the  will. 

8.  Because  it  was  obviously  his  general  and  controlling 
intention  in  the  will  to  limit  his  children  to  certain  specified 
sums  to  be  received  from  time  to  time  during  their  life  time, 
80  as  to  ensure  them  a  decent  livelihood,  and,  at  the  same 
time,  to  protect  his  estate  from  being  squandered.  For  that 
purpose,  the  executors  are  to  pay  the  son  not  exceeding 
$10,000  in  affy  one  year,  and  less,  if  they  shall  deem  it  for 
his  interest ;  they  are  to  pay  the  daughters  $2000,  biennially, 
and  to  diminish  such  payments  in  the  exercise  of  a  fair  and 
sound  discretion,  provided  they  use  no  unnecessary  delay, 
&c.  This  seems  to  be  the  controlling  idea  of  the  testator  in 
drawing  the  will,  to  leave  his  children  amply  sufficient  for 
their  support,  and  yet  to  give  his  executors  in  whom  he  had 
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confidence,  the  power  to  diminisli  these  sums,  in  case  they 
were  improvidently  or  badly  used.  He  has  specified  the 
sums  which  he  considered  sufficient,  and  any  construction 
of  the  will  by  which  they  would  receive  more  from  the  estate, 
would  be  in  direct  contravention  of  tbis,  the  strongest  and 
most  plainly  expressed  provision  of  the  whole  will.  The  tm»- 
tees  have  this  power ;  but  they  are  to  exercise  it  with  a  fair 
and  sound  discretion,  and  are  to  use  no  unnecessary  delay  in 
making  ultimate  payment  of  each  as  aforesaid.  These  expres- 
sions are  used  in  order  to  protect  the  children  from  capricious 
or  tyrannical  treatment  on  the  part  of  the  trustees,  but  not 
certainly  as  an  indication  of  a  controlling  intention,  that  all 
the  property  should  be  paid  during  the  life  time  of  the  children. 
It  is  probable  that  the  testator  may  have  supposed  that  each 
child  would  receive  his  share  in  his  life  time,  that  his  property 
was  not  so  valuable  as  it  has  turned  out  to  be,  or  that  he 
did  not  imagine  that  the  estate  would  increase  to  suqh  an 
extent  under  prudent  management  as  it  appears  to  have  done. 
But  that  that  was  the  controlling  intention  in  the  will  upon 
which  all  its  provisions  were  meant  to  be  grounded,  is  highly 
improbable,  especially  when  it  is  so  vaguely  expressed  in  the 
instrument,  and  when  another  intention  conflicting  with  it  is 
plainly  set  out.  If  such  were  his  intention,  he  would  have 
specified  the  value  of  his  property,  have  divided  it  into  shares, 
direpted  each  share  to  be  separately  invested  in  the  name  of 
the  child  to  whom  it  belonged,  and  then  apportioned  the  pay- 
ments so  that  the  whole  should  be  received  within  a  certain 
specified  time,  or  he  would  have  bequeathed  a  specific  sum 
to  be  paid  in  specified  instalments.  He  has  here  however 
left  the  property  to  be  paid  at  certain  periods,  not  exceeding 
a  particular  amount,  the  trustees  to  use  their  discretion  about 
the  sum  to  be  paid.  The  trustees  might,  in  the  use  of  a 
sound  discretion,  extend  the  time  of  payment  of  the  son's 
share  beyond  the  ordinary  period  of  human  life.  If  they  used 
that  discretion  fairly,  would  any  one  say  that  tlie  portion  of 
the  will  giving  it  to  them  was  a  nullity,  because  by  that 
means  the  whole  would  not  be  received  during  the  son's  life^ 
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time?    And  yet  the  daughters'  case  is  the  same,  with  the 
exception  that  the  property  has  been  so  largely  increased 
since  the  testator's  death,  that  the  whole  cannot  be  received 
during  an  ordinary  life  time.    Then,  by  the  opposite  arga« 
ment,  the  daughters  can,  by  law,  receive  more  than  the  son, 
because  the  daughters'  share  happens  to  have  increased  so 
ihey  cannot  receive  the  whole  in  a  life-time,— not  by  the 
increase  of  the  property,  but  by  the  discretion  of  the  trustees. 
Then,  if  the  son's  share  had  been  so  increased  tiiat  he  could 
not  have  received  it  under  the  provisions  of  the  will  in  the 
ordinary  duration  of  human  life,  tiie  provision  as  to  him  would 
also  have  to  be  annulled,  because  it  conflicted  with  the 
alleged  general  intent  of  the  testator.  This  would  be  to  argue 
that  in  any  event  the  executors  must  break  the  will.    If  they 
go  ahead,  and  by  judicious  investments  largely  increase  the 
property,  they  break  the.  will,  because  then  the  specific  pay- 
ments provided  for  would  not  exhaust  the  share  of  each  child 
during  a  life  time,  and  that  vitiates  the  will.  If,  on  the  other 
hand,  they  do  not  make  such  investments,  they  violate  the 
will  equally,  because  they  are  instructed  to  make  them.   Sut 
this  is  absurd,  and  the  law  will  not  give  to  an  instrument  an 
absurd  construction.    The  only  way  to  reconcile  the  whole 
will  and  give  full  play  to  all  its  parts,  is  to  consider  the  por- 
tions directing  the  manner  in  which  the  shares  are  to  be  paid 
as  explanatory  of  the  words  specifying  the  trust.    He  gives 
the  remainder  of  the  estate  to  the  executors  in  trust  for  the 
sole  use  and  benefit  of  the  children  and  their  respective  heirs 
and  assignees  forever,  in  ths  manner  following,  or  subject  to 
the  conditions  hereinafter  prescribed. 

With  such  a  rendering,  the  remaining  provisions  of  the 
will  are  fully  carried  out — the  general  fund  is  preserved,  the 
widow's  annuity  is  paid  out  of  the  estate,  the  children's 
shares  are  credited  to  them  as  debts  of  the  estate,  increased 
each  year  by  a  ratable  proportion  of  the  profits  and  dimin- 
ished by  the  payments  made  to  them ;  the  fund  is  kept  invested, 
until  wanted  to  carry  out  the  provisions  of  the  will,  and  as  to 
the  surplus  remaining,  the  testator  does  not  die  intestate,  for 
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it  goes  first  to  the  heirs,  and,  if  none,  be  living,  then  to  the 
brothers  and  sisters,  in  the  manner  pointed  out  in  the  wilL 

W.  Stanlit, 

D.  D.  Field, /or  Leg^ttu, 

Statement. — ^1.  The  testator  was  a  Kew-York  merchant, 
and  died,  domiciled  in  Connecticut.  He  accnmulated  his 
property  here.  He  kept  his  only  bank  account  here  at  the 
time  of  his  death.  Assets  have  been  received  in  this  State, 
by  virtue  of  authority  conferred  by  this  State,  and  not  by 
virtue  of  any  foreign  authority,  to  the  amount  of  upwards  of 
$110,000..  lliey  must  be  administered  in  this  State,  accord- 
ing to  the  laws  of  this  State. 

2.  The  parties  in  interest  are  the  four  children  of  tlie  testa- 
tor, the  husband  ofjme  of  the  daughters,  the  executor,  and 
executrix. 

The  son  and  three  daughters,  and  the  husband  of  the  mar- 
ried daughter,  reside  in  this  State :  the  son  is  in  business 
here.  The  eldest  daughter,  the  second  daughter  and  her 
husband  pay  taxes  here.  The  youngest  daughter,  who  will 
be  twenly-one  next  month,  has  for  several  years  lived  with 
the  eldest  daughter  here. 

The  executrix,  the  widow,  who  is  the  general  guardian  of 
the  minor,  is  ready  and  desirous  of  being  appointeji  by  the 
court  guardian  ad  litem  for  her  here. 

Thewlegatees,  distributees,  and  heirs  are  every  one  of  them 
living  within  this  State. 

The  executrix,  who  resides  in  Connecticut,  appears  here, 
and  accounts,  and  insists  that  her  co-executor  shall  interpose 
no  delay  to  a  final  decision  and  distribution  here. 

8.  The  only  person  asking  for  the  long  delay  is  the  execu- 
tor. He  asks  i^gainst  the  united  wishes  of  every  party  in 
interest,  that  no  legacies  shall  be  paid  until  the  end  of  a  liti- 
gation in  the  State  of  Connecticut,  carried  to  their  highest 
court,  commenced  by  him  against  the  remonstrances  of  his 
co-executor,  and  the  legatees  who  live  here.    And  his  first 
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applicatioii  is  for  a  poetponement  of  payment  for  the  period 
of  seven  months. 

4.  He  says  expressly,  that  he  will  appeal  the  case,  no 
matter  how  decided,  to  the  highest  court  in  that  State,  and 
years  will,  with  the  ordinary  delays  of  a  law  suit,  pass,  before 
a  final  decision  can  there  be  obtained.   ' 

6.  The  snit  in  Connecticut  was  commenced  long  after  the 
executor  had  brought  all  the  parties  before  the  Court  here. 
None  of  the  parties  have  been  personally  served  in  Conneo- 
ticut  A  service  by  publication  has  been  made  good,  in  remy 
88  to  the  assets  properly  to  be  accounted  for  there,  of  which 
there  was,  beside  the  specific  legacy  to  the  widow,  but  fifteen 
or  twenty  thousand  dollars,  but  it  is  not  good  service  as  to 
the  assets  to  be  accounted  for  within  this  juriadictioo,  at  least 
not  good  out  of  the  State  of  Connecticut.  The  estate  is  per- 
fectly solvent.  There  are  no  foreign  creditors.  There  are  no 
foreign  legatees.  There  are  no  foreign  heirs.  There  are  no 
foreign  next  of  kin.  It  is  not  pretended  that  there  is  any 
peculiarity  in  the  laws  of  Connecticut  that  can  affect  the 
question  of  construction. 

6.  The  facts  about  the  will  of  Anson  G.  Pheipe,  relied  on 
by  the  counsel  for  the  executor,  were  entirely  different  from 
the  facts  of  this  case.  The  suit  had  been  commenced  here 
long  before  the  suit  was  commenced  in  Connecticut  There 
were  a  great  many  parties  in  that  suit,  some  thirty  or  more, 
and  nearly  all  resided  here,  and  desired  the  postponement 
Ihe  executors  lived  here,  the  legatees  lived  here,  the  heirs 
and  &e  next  of  kin  lived  here.  The  great  bulk  of  the  tes- 
tator's property  was  here. 

L  The  motion  for  the  long  postponement  was  made  too  late. 

n.  The  Court  cannot  decline  exercising  jurisdiction  at 
some  time.  It  has  jurisdiction  in  perwmcmi  and  m  rem^  to 
the  extent  of  more  than  $110,000. 

The  delay  of  seven  months  in  making  payments  to  four 
parties,  of  large  amounts  each,  who  were  entitled  to  them 
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eight  years  ago,  is  an  unreasonable  postponement,  and  is  a 
comity  and  courtesy  to  no  one  except  to  the  executor. 

No  bonds  were  required  by  the  will,  and  for  this  money, 
which  the  parties  claim  was  intended  to  be  paid  to  them,  and 
which  they  claim  is  unjustly  withheld  by  the  executor,  they 
haye  no  security  whaterer. 

There  would  be  just  as  much  reason  in  the  proposition 
that  a  suit  in  this  State  upon  a  contract  niade  in  Connecticnt, 
and  governed  by  their  laws,  should  be  postponed  for  the 
decision  of  their' Court  upon  its  construction  in  a  suit  after- 
wards commenced  in  that  State,  as  for  the  postponement  of 
the  present  case. 

m.  The  fact  that  the  Connecticut  administration  is  called 
the  principal  administration,  and  the  one  here  aaxiliary  or 
ancillaiy,  does  not  alter  the  rights  of  the  parties.  {Sarvey  vs. 
JSichardSj  1  Mason  JS.,  881 ;  GrcmUon  vs.  Jiickards^  jEtfr., 
18  Zouis.  B.y  393.) 

lY.  The  fact  that  it  maybe  difficult  and  inconvenient, 
cannot  authorize  a  court  to  decline  jurisdiction  and  send  the 
parties  Abroad.  This  point  is  also  discussed  in  the  case  of 
Soffmi  against  Richa/rdB. 

But  there  is  no  difficulty  in  the  case  before  the  Court 
There  has  been  no  final  accounting  in  Connecticut  Any 
amount  inventoried  there  can  be  credited  to  the  account 
here,  and  by  a  simple  entry  conclusively  settied. 

V.  Upon  the  comity  of  States. 

Where  an  estate  is  solvent,  it  would  be  an  idle  show  of 
courtesy  to  order  the  proceeds  to  be  sent  to  a  foreign  country, 
and  oblige  our  citizens  to  send  there  for  their  legacies,  when 
no  possible  prejudice  could  arise  to  the  estate,  or  those  inte- 
rested in  it,  by  causing  them  to  be  paid  here. 

If  the  estate  was  insolvent,  it  might  not  be  right  to  seques* 
ter  the  whole  for  its  own  citizens.  {Dccwes  V6.  Head^  3  Push- 
ering  R.^  128,  Chief  Jtutioe  Parker.) 
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Where  there  are  no  debts  here,  and  none  to  dauQ  aa 
legatees  or  next  of  kiii,  the  assets  should  be  remitted  to  the 
foreign  executor  or  administrator  where  the  deceased  was 
domiciled ;  but  an  exception  to  this  general  rule  grows  out 
of  the  duty  of  every  government  and  its  courts  to  protect  its 
own  citizens  in  the  enjoyment  of  their  property,  so  fi^  as  it 
may  be  done,  without  violating  the  equal  rights  of  creditors 
hving  in  a  foreign  country. 

It  by  no  means  follows,  that  because  national  comity  re 
quires  the  distribution  of  property  according  to  the  law  of 
the  domicO,  that  it  requires  that  the  distribution  should  be 
made  by  the  courts  in  the  same  place. 

In  Marvey  vs.  jRichardey  the  suggestioli  is  Mly  discussed 
and  it  was  held,  that  it  is  no  breach  of  comity,  but  a  duty  the 
courts  owe  to  the  citizens  of  the  State  to  distribute  fands  in 
its  jurisdiction,  imless  it  can  be  proved  that  some  one  is  to 
suffer  by  so  doing. 

YL  Upon  the  question  of  the  comity  of  Courts. 

It  is  settled,  that  the  pending  of  a  suit  in  one  State  is  not 
a  bar  to  a  suit  in  another  State,  between  the  same  parties,  for 
the  same  cause  of  action.  {Bowne  vs.  Joy^  9  J.  i?.,  221.) 
And  it  is  settled,  that  the  judgment  of  a  court  of  competent 
jurisdiction  upon  the  same  point,  is  conclusive  between  the 
same  parties,  upon  the  same  matter  coming  directly  in  ques- 
tion in  another  suit.    {Owdeneir  vs.  Buckbee^  3  Cowenj  120.) 

No  case  can  be  cited — ^no  authority  shown  for  an  exercise 
of  this  comity  of  courts  in  a  case  parallel  to  the  present. 

There  is  no  pretence,  coming  from  the  distinguished  Con- 
necticut coxmsel,  nor  £rom  the  distinguished  New-York 
comisel,  that  there  is  any  point  relating  to  the  will  in  ques- 
tion in  which  the  Connecticut  law  differs  in  the  slightest 
degree  from  the  New-York  law. 

The  only  person  demanding  the  delay,  is  the  executor ; 
and  the  only  reason  that  he  pretends  to  give  for  it  is,  that  ho 
wishes  to  protect  himself  from  liability. 

His  counsel,  on  the  argument,  and  in  his  points,  has  aban« 
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doned  the  propoeition  at  first  strenaouBly  infiisted  upon,  to 
wit :  that  the  Surrogate  could  not  make  a  binding  decree. 

He  has  abandoned  the  groond  of  jurisdiction,  right,  and 
power,  and  based  his  argument  on  the  comity  of  courts. 

Who  asks  for  this  comity }  Mr.  Lyman  does  not  wish  to 
take  the  legatees  to  Connecticut,  if  he  can  be  protected  here. 
It  is  a  palpable  and  a  perfect  answer  to  him,  therefore,  that 
he  can  be  protected  here. 

Does  any  Connecticut  judge  or  court  desire  this  postpone- 
ment t  In  point  of  fact,  no  Connecticut  court  or  judge  has 
ever  yet  heard  of  this  suit.  The  writ  is  not  returnable  nntil 
the  middle  of  April.  If  their  citizen^  Mr.  Lyman,  is  pro- 
tected, and  if  that  is  all  that  he  asks,  or  can  reasonably  ask ; 
if  Mrs.  Parsons,  the  widow  and  executrix,  their  citizen,  de- 
sired an  immediate  final  judgment ;  if  the  legatees  and  heirs 
wish  their  legacies,  can  any  Connecticut  judge  or  court  rea- 
sonably object  ?  Would  the  Surrogate,  on  a  suit  he  never 
heard  of,  feel  aggrieved,  if  Connecticut  legatees  should  be 
paid  by  a  Connecticut  court,  although  the  testator  was 
domiciled  and  the  will  proved  here  i 

Why  not  protect,  by  a  speedy  decision,  the  legatees,  as  well 
as  the  executor  ? 

It  is  not  enough  to  warrant  the  exercise  of  this  unusual 
courtesy,  that  the  case  is  a  difficult  one.  There  should  be 
some  peculiarity  of  Connecticut  law,  some  doctrine  or  prin- 
ciple with  which  New-York  courts  are  unfamiliar— of  this 
there  is  not  the  slightest  suggestion. 

As  to  the  construction  of  the  will :  Statement — The  tea- 
tator,  domiciled  in  Connecticut,  died  there  in  1848,  leaving 
one  son  and  three  daughters,  all  under  age,  and  his  widow. 

He  gave  by  his  will  to  his  wife  his  house,  grounds,  furni- 
ture, &c.,  and  an  annuity  of  $700  a  year. 

He  left  free  of  debt  an  estate  of  $130,000,  besides  the  above 
bequests,  and  after  allowing  $11,000  for  the  annuity.  It  was 
nearly  all  personal  property.  The  whole  estate  was  about 
$150,000. 
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With  the  exception  of  the  above  bequeBts,  the  estate  was 
given  to  the  executors  in  trtist. 

The  only  question  that  arises  is  as  to  what  the  children  of 
the  testator  are  entitled  to  under  the  will.  Thej  claim,  that 
after  provision  shall  have  been  made  for  the  annuity,  the 
estate  should  be  divided  into  shares,  two  fifths  for  the  son, 
and  one  fifth  for  each  daughter. 

On  such  construction,  each  daughter's  share  was,  at  the 
time  of  the  testator's  death,  above  $26,000.  The  simple 
interest  upon  it,  biennially,  was,  at  7  per  cent,  some  $8600. 
Some  of  their  shares  amount  now  to  $85,000. 

The  biennial  interest  upon  this  is  now  $4900.  The  execu- 
tor declines  to  pay,  without  the  direction  of  the  Court,  any 
more  than  about  one  half  of  this  interest,  to  wit :  $2000  bien- 
nially, and  claims  that  they  cannot,  under  the  will,  receive  a 
dollar  of  the  principal  of  their  shares. 

Eight  years  have  elapsed  since  the  death  of  the  testator. 

The  executor  has  taken  for  his  services,  besides  all  disburse- 
ments, $3000  biennially,  which  is  one  half  as  much  as  all  the 
daughters  have  received.  They  have  received  but  $2000 
each,  biennially,  since  they  became  of  age,  and  no  part  of  the 
principal  of  their  shares. 

ITpon  the  death  of  any  child,  whatever  portion  of  that 
child's  share  may  then  remain  in  the  hands  of  the  executors, 
is  to  go  to  that  child's  issue.  If  there  be  no  issue,  to  the  sur* 
vivors  of  the  testator's  children. 

The  will  contains  no  residuary  clause. 

The  children  claim  that  they  take  vested  interests  in  their 
respective  shares. 

That  the  clause  as  to  the  biennial  payments  to  the  son  is  valid : 

That  the  clause  as  to  the  biennial  payments  to  the  daugh- 
ters is  repugnant  to  the  general  intent  of  the  testator,  and  is 
void,  because  they  can  under  it  receive  no  part  of  their  shares, 
not  even  the  interest : 

That  if  it  is  not  repugnant,  then  that  they  are  to  have  all 
the  income  from  their  shares,  and  the  biennial  payments 
from  the  principal. 
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L  In  all  cases  the  intention  of  the  testator  is  to  govern,  if 
it  be  not  inconsistent  with  the  policy  of  the  law.  {Holmes  vs. 
WUUama^  1  Jioot^  332 ;  Fimlay  vs.  Emjfs  Zessee^  3  Peters^ 
846 ;  Jarmcm  on  WiUa,  vol.  1,  p.  809 ;  Parhs  vs.  Parksy  9 
Paige^  106 ;  Pond  vs.  Bergh^  10  PoAgey  162.)  The  general 
intention  of  a  testator  overrules  his  particular  intention,  if 
they  be  inconsistent.  (2  Wms.  Exfrs.^  2d  !Am.  ed.j  789,  790 ; 
Jesson  vs.  WrigJUy  2  Plight  56 ;  Dos  vs.  Harvej/y  4  Pam,  A 
Orees.y  620;  Chase  vs.  LockerrMmy  11  QW,  <&  c/bAn.,  185; 
Morton  vs.  Bwrretty  22  Mamsy  257 ;  C^wi  vs.  HolmeSy  11  Mass^y 
528 ;  TheUusson  vs.  Woodfordy  4  F^^^y,  (7A.,  329.) 

It  is  a  well  settled  rule  of  law,  that  if  the  court  can  see  a 
general  intention  inconsistent  with  the  rules  of  law,  and  the 
the  testator  has  attempted  to  carry  that  into  effect  in  a  way 
that  is  not  permitted,  the  court  is  to  give  effect  to  the  general 
intention,  though  the  particular  mode  should  fail*  {Master 
of  the  RcUsy  in  TheUusson  vs.  Woodford,  A  Veseyy  Ch.y  329, 
2  Pro.  G.  C.y  51.)  The  doctrine  is  now  fully  established  that 
the  general  intent,  although  first  expressed,  shall  overrule 
the  particular.  The  rule  that  the  latter  part  of  a  will  is  to  be 
taken  as  evidence  of  the  intention  of  the  testator,  is  only 
applied  where  the  two  provisions  are  totally  inconsistent  with 
each  other,  and  then  the  general  intent  overrules  the  par- 
ticular. {Covenhoven  vs.  Shtdery  2  Pai^Sy  122 ;  Pomer  vs. 
SheUony  2  Metoa^fy  202.) 

n.  The  general  intent  of  the  testator,  clearly  expressed  in 
the  will  was,  that,  except  the  specific  bequest  and  the  annuity, 
the  estate  should  be  paid  to  his  children  within  a  reasonable 
time,  provided  they  should  live. 

They  were  the  objects  of  his  boimty.  He  declared  it  to  be 
for  the  sole  use  of  them,  their  heirs,  and  assigns,  forever. 
He  divides  it  into  shares  which  he  calls  theirs.  He  directs 
that  sums  expended  during  their  minority  be  charged  to  their 
respective  shares;  directs  his  trustees  to  make  payments 
until  their  shares  shall  have  been  fully  paid  off  and  dis- 
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charged,  and  direets  that  they  n&e  no  lumeceBsaiy  delaj  in 
making  nltimate  payment  to  the  daughters  of  their  shares. 

If  a  child  should  die  before  receiving  payment  of  his  or  her 
share,  without  issue,  then  his  or  her  share,  which  may  remain 
in  the  hands  of  the  trustees,  to  go  over  to  survivors.  If  issue 
living,  then  such  issue  entitled  to  the  share  or  shares  of  the 
respective  parent  or  parents  remaining  in  the  hands  of  the 
trustees. 

He  speaks  in  the  will  of  the  son's  share,  as  hia  share,  five 
times. 

He  speaks  of  the  daughters'  shares  as  thsir  shares,  in  six 
different  places. 

It  is  perfectly  clear,  upon  the  face  of  the  will,  that  the  tes- 
tator's children  were  the  repositories  of  his  affection  and 
bounty.  The  limitations  over  he  deenied  but  contingencies 
to  be  provided  for  in  case  of  their  death. 

HL  The  testator  clearly  intended  that  the  son  should 
receive  his  two  fifths  absolutely,  as  the  payment  to  him,  aside 
firom  the  interest,  would  exhaust  his  share.  He  has  used  the 
same  general  language  in  relation  to  the  shares  of  his  daugh- 
ters. If  he  had  intended  that  his  son  should  receive  his  share^ 
and  that  Us  daughters  should  be  disinherited,  except  as  to  an 
annuity  of  $1000  per  annum,  that  idea  would  have  been  dis- 
tinctly expressed. 

But  he  more  clearly  and  strongly  expressed  his  desire  that 
his  daughters  should  receive  their  shares,  than  he  did  that  hia 
eon  should  receive  his,  as  he  directs  that  there  shall  be  no 
mmecessary  delay  in  the  payment  of  the  daughters'  shares. 

He  has  no  such  clause  in  relation  to  his  son. 

ly.  The  clause  directing  the  biennial  payments,  is  not  a 
restrictive  clause. 

It  does  not  limit  the  clause  expressing  his  estate  to  be  for 
the  sole  use  and  benefit  of  his  children.  It  does  not  cut  them 
off  from  their  interest  by  that  clause  given  to  them. 

The  will  contains  no  restriction  whatever  upon  the  discre- 
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tion  of  the  executors  as  to  the  axnonnt  they  may  pay  to  the 
daughters.  There  is  a  restriction  as  to  the  son.  They  cannot 
pay  him  more  than  $10,000  in  any  one  year. 

There  are  no  express  words  prohibiting  the  executors  from 
immediately  paying  the  daughters  their  entire  shares. 

Y.  Ihe  investment  clause  does  not  require  the  investment 
of  the  interest  in  stocks. 

The  testator  was  speaking  of  the  property  which  he  might 
have  at  the  time  of  his  death.  Besides,  if  it  was  to  be  invested, 
it  was  only  for  the  purposes  of  the  will,  and  to  be  transferred 
to  the  children  according  to  the  legal  construction  of  the 
will. 

YL  The  testator  did  not  intend  to  leave  any  of  his  estate 
undisposed  of. 

He  intended  that  the  entire  residue  of  his  estate,  after  pay- 
ment of  the  specific  bequests,  should  be  for  the  benefit  of  his 
children,  who  were  his  sole  heirs  at  law. 

He  expressly  declared  such  intention,  and  nowhere  re- 
stricted it  W^ere  a  residue  of  an  estate  is  given,  every  pre- 
sumption is  to  be  made  that  the  deceased  did  not  intend  to 
die  intestate.   {Ohamberlaine  vs.  PhiUipsy  4  Vesej/y  Ch.^  51.) 

A  judge  must  divest  himself  of  common  sense,  to  impute 
such  an  absurdity  to  a  testator  as  to  suppose  that  he  gives  an 
interest  to  children  for  their  respective  lives  only,  and  that 
if  any  one  shall  die  under  the  age  of  twenty-one,  then,  that 
share  given  for  life  only  shall  survive  to  the  others ;  and  so, 
if  more  than  one  die  under  that  age ;  but  if  any  of  them 
should  live  to  attain  twenty-one,  in  that  case  it  should  not  go 
over  to  the  survivors,  but  be  undisposed  of.  {Master  of  tAs 
JloUSj  in  OAamberlame  vs.  PhtU/ipSj  4  Veaey,  Ch.^  51.) 

This  is  a  bequest  to  trustees  of  a  residue,  and  in  these  cases 
the  court  struggles  against  an  intestacy.  This  construction 
holds  wherever  it  can  be  contended  that  payment  merely  is 
postponed.  {Mwier  of  the  EdUa^  Booth  vs.  Boothy  4  Vesw^ 
AfA.) 
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General  and  doubtM  words  in  a  will  shall  not  alter  an 
express  devise  before,  nor  carry  anything  contrary  to  the 
apparent  intent. 

VIL  The  nse  of  property  is  the  interest  or  income  of  it. 

In  BkjHKie  Bay^  (1  Maddocks^  Ch.  R,^  199,)  the  words  sde 
use  received  a  construction.  It  was  a  settlement  of  her  pro- 
perty by  a  lady  to  trustees,  "  for  her  own  sole  usof  benefit, 
and  disposition," — Seldj  that  it  gave  her  a  separate  estate. 
i^AdamaonvB.  Artnitagej  Geo.  Coop.  Gh.  £7.,  283,  and  19  Ve^ 
«y,  418 ;  Wills  vs.  Sayera^  4  J£add.j  409 ;  Gcvenhovm  vs. 
Shvler,  2  Paige^  Ghfin.^  123 ;  Qlcver  vs.  Spendlove^  4  Bro.  G. 
0.J  337,  Lord  JEldon.) 

If  the  court  should  consider  that  the  special  directions  as 
to  the  application  of  the  trust  property,  do  not  exhaust  it,  it 
should  be  held  to  result  under  Uie  will  to  the  use  of  the 
children. 

VILL  At  the  death  of  the  testator,  the  legal  estate  of  all 
the  residue  of  the  estate  of  the  testator,  except  that  specifi- 
cally bequeathed,  vested  in  the  trustees ;  and  they  admit  that 
they  take  no  beneficial  interest  therein.  The  equitable  estate 
of  all  the  residue,  &c.,  except  as  above  stated,  vested  in  the 
children  of  the  testator  as  oeatui  que  trusts,  two  fifths  in  the 
son,  and  one  fifth  in  each  of  the  three  daughters. 

They  took  an  immediate  vested  interest,  subject,  perhaps, 
to  be  defeated,  as  to  the  portion  that  may  remain  in  the 
hands  of  the  executors  upon  their  death.  Their  interest  was 
immediate;  payment  only  was  postponed.  {Fonereau  vs. 
Fanereauy  3  At  -ff.,  646 ;  Stapleton  vs.  Ghele,  Pre.  Gh.,  317 ; 
Jarman  on  WiUsj  vol.  1,  jp.  641 ;  3  Myl.  dk  K.,  289 ;  Adwmr 
9on  vs.  Amdtage,  19  Vesey,  418 ;  BorastorCs  Gase,  3  Bep.  19, 
w<?fe  K.;  Doe  dem.  Cadogcm  vs.  Ewart,  7  Adol.  cfe  ^.,  636; 
Hiwards  vs.  Biammond,  1  Bos.  cfe  Ptd.,  Jfew  Bep.,  324,  note  a ; 
Bromfidd  vs.  Growder,  1  Bos.  db  Pul.,  New  Bep,,  313 ; 
8  Dvm.  cfe  J5w<,  T.  B.,  112 ;  1  Swift's  Digest,  156 ;  Preston 
en  Legacies^  68,  75,  80,  90 ;  Sweet  vs.  Ghase,  2  Goms.  73 ; 
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Paieraon  vs.  JSUiSj  11  Wend.^  260,  and  a  great  nuznber  of  cases 
there  cited.) 

When  time  is  annexed  to  the  substance  of  the  gift,  a  legagr 
does  not  vest ;  where  to  the  payment  only,  it  does.  {Stapleton 
vs.  Chde^  Pre,  Ch.^  817 ;  Fonereau  vs.  Fcnerta/tiy  3  A£L^ 
645.) 

A  leading  distinction  in  regard  to  the  vesting  of  legacies^ 
is,  that  if  futority  is  annexed  to  the  substance  of  the  gift,  the 
vesting  is  suspended ;  bnt,  if  it  appears  to  relate  to  th^  time 
of  payment  only,  it  vests  viistamAer,  (1  Jwrman  en  WiUsj 
p.  641.)  • 

Sometimes  words  that  seenungly  create  a  futore  interest, 
refer  merely  to  the  futurity  of  possession,  and  do  not  poet- 
pone  the  vesting  of  the  estate. 

A  leading  authority  is  Borastari^s  Caae^  8  Rep.^  19,  nofU  JT. 

In  a  devise  of  real  estate,  words  of  limitation  are  required, 
to  give  more  than  an  estate  for  life.  And  words  of  qualifies^ 
tion  are  necessary  to  restrain  the  extent  and  duration  of  the 
.interest  in  personal  property.  {Adoflnsan  vs.  Armitagey  19 
Vesey^  418 ;  Doe  dem,  Cadoga/n  vs.  Moart,  7  Add.  dk  K^ 
686 ;  8  Dum.  cfe  East^  T.  B.,  112, 696,  830.) 

It  is  a  general  rule  that  when  the  whole  property  is  devised, 
with  a  particular  interest  given  out  of  it,  this  operates  by  way 
of  exception  out  of  the  absolute  property,  and  not  as  a  pre- 
cedent contingency.    (1  Sioiffa  IHgest^  156, 1  Bwrr^  228.) 

IX.  The  beneficiary  interests  of  the  children  of  the  teatar 
tor  being  vested  interests,  they  are  entitled  to  the  interest, 
rents  and  profits  of  their  shares  which  accrued  during  their 
minority.  {MorUgamerie  vs.  WoodUy^  5  Veaey^  Ch.  Bep.^ 
621 ;  Ola/nmU  vs.  Olamn)iU^  2  Merivale'e  Ch.  Bep.^  88 ;  Jyich- 
oUs  vs.  Osbam,  ^  F.  WiUiama'  i?.,  419 ;  Taylor  vs.  John^ 
soTiy  2  p.  Williams^  B.j  604 ;  ffenery  vs.  FUzgerdldy  Jaodb'B 
Chan.  B.y  468;  Trevamon  vs.  Vivian^  2  FJ».,  &n.,  480; 
1  Jarman  on  WtUs^p,  487.) 

X.  It  is  a  well  established  principle,  that  if  any  word  or 
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expression  be  repugnant  to  the  clear  intention  of  the  teetator 
as  manifested  in  other  parts  of  the  will,  it  may  be  rejected  as 
Burplosage,  and  shall  not  defeat  a  legacy  or  beqnest  {Sargent 
vs.  Tawne,  10  Masa.j  803 ;  Cook  et  al.  agt.  JBolmea^  dkc.^  11 
Jftm.,  628 ;  JBarOett  et  dl.9^.  Emg^  Eoir.^  12  M€M.y  687 ; 
NiAvree  vs.  Menriam^  8  Cueh.  jS.,  12 ;  JBrad^reet  vs.  CUKrhe^ 
W  Wend.y  666 ;  Norrie  vs.  Beyea^  8  Kem.  278.) 

The  clause  in  the  will,  directing  the  biennial  payments 
to  the  daughters,  of  $2,000,  is  repugnant  to  the  other  pro- 
Tisions  in  the  will  and  to  the  general  intent  of  the  testator, 
and  is  therefore  void. 

It  being  conceded  that  the  daughters  haye  a  vested  inter- 
est in  their  respective  shares,  (that  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of  future  enjoy- 
ment,) the  only  question  is,  when  shall  their  shares  be  paid  to 
fhemf  By  this  clause,  never  I  It  is  repugnant,  ther^ore. 
It  was  repugnant  at  the  outset  The  will  was  signed  but 
fourteen  days  before  the  testator's  death,  and  their  shares 
then  were  some  $26,000.  The  will  directed  it  to  be  put 
forthwith  in'  stocks,  Uie  interest  on  which  was  then,  at  least, 
one-half  more  than  such  biennial  payments.  When  they 
became  twenty-one,  the  shares  of  Caroline  and  Elizabeth 
were  $85,000  each.  The  biennial  interest,  at  seven  per  cent., 
is  now  $4,900,  and  by  adding  the  interest,  annually,  over 
$5,000  biennially.  If  they  live  ten  years  more,  it  will  be 
double  that  sum.  If  the  testator  intended  that  their  shares 
should  be  paid  to  them  in  this  mode,  it  being  impossible  that 
they  should  receive  one  farthing  of  it,  the  particular  mode  is 
void,  and  should  be  stricken  from  the  wilL 

XL  K  the  court  should  hold,  that  the  biennial  payment 
dause  was  not  repugnant,  it  could  be  but  on  one  theory,  to 
wit :  that  the  testator  intended  to  give  his  children  the  whole 
interest,  and  these  biennial  payments  from  the  principal 
beside.  Ko  other  construction  can  save  it  from  utter  repug- 
nancy. 

He   probably  neglected  to  make  the  computation,  and 
Vol.  JV-— 19 
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fiupposed  that  their  shares  would  be  exhausted  in  the  same 
manner  as  the  son's.  There  is  no  manner  of  doubt  that  he 
intended  that  at  some  time  his  daughters'  shares  should  be 
paid  off  and  discharged. 

It  is  improbable  that  he  had  a  distinct  definite  intention  in 
the  mode  of  payment,  that  all  the  interest  should  be  paid, 
and  the  $2,000  biennially  beside.  If  he  had  t^t  intention, 
he  would  have  expressed  it. 

Even  if  the  court  should  hold,  that  he  had  the  two  inten- 
tions: 

1st.  That  the  whole  interest  be  paid ;  and, 

2d.  That  the  $2,000  from  the  principal  should  be  paid ; 
those  intentions  would  even  then  be  repugnant,  as  the  entire 
principal  could  not  then  be  paid  over  until  the  daughters 
were  fifty,  which  would  be  ru. unreasonable  postponement  of 
the  time  of  payment  of  their  shares,  and  the  court  would 
strike  out  the  clause,  and  direct  them  to  be  paid. 

It  might  be,  perhaps,  successfully  insisted  that  the  limi- 
tations of  the  shares  of  the  testator's  children  over,  are  void; 
because  the  language  used  is  such,  as  in  relation  to  real 
estate,  would  create  an  estate  tail ;  and  it  is  an  established 
rule,  that  the  same  expressions  which  in  a  freehold  create  an 
estate  tail,  in  chattels  create  an  absolute  interest.  {Seal  vs. 
Sealy  1  P.  Wms.y  290 ;  Brcuncker  vs.  Bagot,  1  Meriv.j  271 ; 
2  Feame^  on  Cont.  Bern.,  161,  167;  Paterson  vs.  lUUsy  11 
Wend.j  260 ;  Jforrie  vs.  Beyea,  8  Keni.  273.) 

But,  if  the  last  proposition  is  not  admitted,  it  would  not 
affect  the  position,  that  the  clause,  directing  the  biennial  pay- 
ments is  repugnant  to  the  general  intention  of  the  testator. 

The  interests  of  the  children  in  the  shares  each  of  the 
other,  are  not  vested  interests,  as  the  estate  in  remainder  is 
limited  to  take  effect  upon  a  dubious  and  uncertain  event, 
to  wit:  the  death  of  one  of  their  number  without  issue. 
Those  interests  (if  &ot  wholly  void)  are  contingent.  (2  Black. 
Oom.j  168-9 ;  4  Kenfa  Com.^  194 ;  Budaon  vs.  Wadsteortky 
8  Conn,  if.,  348;  Helms  vs.  Williams  <&  Crary^  1  Roat^ 
332 ;  Morgoffh  vs.  Morga/n^  6  Day^  517.) 


NEW-YORK,  APRIL,  1857.    ,  291 

» 

PAB80N8  VS,  LTMAN. 

And  it  is  important  to  note,  that  the  subject  matter  of  such 
contingent  interests  is  not  the  whole  share  of  any  one  of  the 
children,  but  only  of  so  much  as  may,  upon  the  happening 
of  the  contingency,  remain  in  the  hands  of  the  trustees. 
There  is  nothing,  whatever,  in  these  contingent  Interests 
restricting  the  payment  of  the  respective  shares.  They  do  not 
reach  anything  diat  has  been  paid,  and  do  not  conflict  with 
payment.  This  was  not  the  primaiy  and  leading  thought  of 
the  testator,  but  a  subordinate  and  contingent  provision. 

Xn.  Giving  the  interest  of  an  estate,  vests  the  principal. 
{Btmn  VB.  WifUharpj  1  Jokna.  Oh.,  329 ;  Nefoiland  vs.  Shephard^ 
2  P.  WiUiam^  J?.,  194 ;  PJviUipa  vs.  ChmnherlcmSj  4:  Veseyj 
Ch,y  58.)  Much  more  then  does  giving  a  vested  principal 
vest  the  interest.  {JSimn  vs.  Winthorpj  1  Johns.  Oh.y  829 ; 
Ifewland  vs.  SAephardj  2  P.  WiUiam8y  194.) 

A  residuary  devise  of  the  dividends  and  interest  of  personal 
property  canies  the  principal.    (4  Veeeyy  6%.,  68.) 

XIII-  If  the  court  should  hold  that  the  children  did  not 
take  vested  interests  in  their  shares,  and  consequently  were 
not  entitled  to  the  interest  thereon,  then  the  court  must  hold 
that  the  interest  of  their  respective  shares  is  undevised,  and 
the  children  would  take  it  as  the  heirs  at  law. 

iLLV.  The  will  gives  the  executors  the  discretion  to  pay  the 
son  $10,000  a  year,  after  twenty^five. 

XV.  Upon  the  construction  contended  for  by  the  ejcecu-^ 
tor,  the  will  is  inconsistent  and  unreasonable  and  absurd. 

The  idea  of  an  annuity  of  $1,000,  is  inconsistent :  Igt.  With 
the  expression  "  for  their  sole  use  and  benefit"  2d.  With 
the  idea  of  their  "shares."  8d.  With  the  idea  of  their  *<  shares" 
being  paid  to  them.  Hie  construction  is  absurd  that  they 
should  have  the  share  of  another,  and  not  a  dollar  of  their 
own  share.  It  is  unreasonable,  that  unborn  issue  should  have 
principal  and  interest,  and  the  children  of  the  testator,  for 
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whose  sole  ufie  and  benefit  he  has  declared  he  has  bequeathed 
it,  should  be  disinherited.  It  is  nnreasonable,  that  an  execu- 
tor, a  stranger,  should  take  more  than  one-half  as  much  aB 
three  of  the  testator's  children. 

The  decree  shoold  be,  that  the  annuity  be  paid  off;  that 
the  devisees  take  vested  interests  in  their  respective  shares, 
and  contingent  interests  in  remainder,  each  in  the  other's 
share ;  that  the  provision  for  the  biennial  payments  to  the 
son  is  valid,  but  that  the  executors  have  the  discretion  to  pay 
him  $10,000  per  annum ;  that  the  provision  for  the  biennial 
payments  to  the  daughters  is  repugnant  and  void.  But,  if 
the  court  should  hold  that  the  last  mentioned  provision  is 
not  repugnant,  then  the  order  should  be,  that  all  interest  on 
their  respective  shares,  since  the  death  of  the  testator,  be  paid 
over,  and  that  the  biennial  payments  be  made  from  the  prin- 
cipal, and  that  the  executors  should  pay  over,  forthwith,  to 
the  devisees,  the  entire  principal  and  interest  of  their  respeo- 
tive  shares  now  due. 

Thb  Suebooatb. — The  testator  was  formerly  a  merchant 
in  this  city,  and  having  retired  from  active  business,  he  re- 
moved to  the  state  of  Connecticut,  where  he  was  domiciled 
at  the  time  of  his  death.  His  will  was  proved  in  that  juris* 
diction,  and  its  execution  assumed  by  the  executor  and  ex- 
ecutrix, October  27, 1848.  Probate  of  the  will  was  granted 
by  the  Surrogate  of  New-York,  November  6, 1848,  but  letters 
testamentary  were  not  taken  out  here  xmtil  March  15, 1855, 
when  Mr.  Lyman,  the  executor,  gave  a  bond,  and  became 
qualified  to  act.  On  the  third  day  of  December,  1856,  the 
executor  filed  his  petition  for  a  final  settlement  of  the  ac- 
counts of  the  estate  before  the  Surrogate  of  New-Tork,  aud 
cited  in  all  the  parties  interested  to  attend  the  adjustment 
On  the  return  of  the  citation,  January  15, 1857^  the  accoant^ 
were  filed ;  the  legatees  who  were  of  age  appeared  by  coun- 
sel, and  the  case  was  adjourned  to  January  29,  and  again  to 
February  10,  on  which  latter  day  the  legatees  presented  a 
petition  for  a  compulsory  accounting  and  for  distribution. 
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The  cause  was  set  down  for  March  10,  when  the  cotmsel  for 
the  executor  moved  for  a  postponement,  on  the  gromid  that 
there  was  doubt  as  to  the  correct  interpretation  of  the  will, 
and  his  client  had  instituted  a  suit  to  establish  its  construc- 
tion before  the  Superior  Court,  within  and  for  the  county  of 
Middlesex,  in  the  state  of  Ck)nnecticut,  sitting  as  a  Court  of 
Chancery.  The  proceeding,  for  the  determination  of  which  I 
am  asked  to  stay  the  settlement  of  the  accounts,  was  com- 
menced on  the  16th  day  of  February,  1857,  and  the  process 
made  returnable  on  the  second  Tuesday  of  April  succeeding. 

It  is  obvious,  therefore,  that  after  presenting  his  application, 
voluntarily,  to  this  court,  for  the  adjustment  of  Uis  accounts, 
after  all  the  parties  had  been  cited,  and  the  adult  legatees 
had  come  in,  assented  to  the  proceeding,  and  deliberately  by 
petition  claimed  a  settlement,  the  executor  has  instituted  a 
suit  in  another  court,  in  another  State,  the  results  of  which 
he  now  asks  this  tribunal  to  await.  The  question  arises 
under  this  state  of  facts,  as  to  the  power  and  authority  of  the 
courts  of  New- York  in  regard  to- this  controversy,  and  what 
is  due  from  them  on  the  ground  of  comity,  to  the  courts  of 
another  State,  where  the  testator  had  his  domicil  at  the  time 
of  his  decease. 

Whatever  doubts  may  have  existed  relative  to  the  power 
of  a  foreign  executor,  when  acting  out  of  the  jurisdiction 
whence  he  received  his  authority,  the  question  is  now  defin- 
itely settled.  There  has  been  loose  practice  on  this  point, 
and  vague  opinions  have  even  appeared  in  the  books,  look- 
ing towards  some  right  in  the  executor  independent  of  the 
grant  of  administration,  but  they  have  not  been  based  upon 
principle  or  sound  reasoning.  The  rule  and  the  reason  of  it 
are  nowhere  more  clearly  enunciated  than  in  the  case  oUTol- 
eamb  vs.  PhelpSj  (16  Oorni.  H.y  135),  decided  by  the  Supreme- 
Court  of  Errors  of  the  State  of  Connecticut.  That  tribunal 
there  said,  "It  is  now,  therefore,  well  understood  that  an 
executor  or  administrator,  by  virtue  of  his  appointment  in 
one  State  or  country,  derives  no  authority  to  seize  the  goods 
of  the  deceased,  or  to  bring  actions  for  his  debts  in  another 
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coonfay  or  State,  unless  he  obtain  new  powers  and  give  new 
security  in  the  State  or  country  where  such  goods  are  or  such 
debtors  reside." 

The  truth  is^  that  an  executor  or  administrator  is  treated 
as  an  officer,  and  he  has,  generallj  speaking,  no  power  by 
law,  until  he  ic  clothed  with  official  authority.  He  represents 
the  decedent  by  virtue  of  a  grant  made  to  him  bj  the  State, 
and  without  his  commission  he  has  no  legal  status.  The 
theory  of  the  common  law  is  that,  on  the  death  of  a  person, 
his  goods  become  hona  vacantia^  and  their  charge  deyolves 
upon  the  crown.  Administration  is  a  matter  of  prerogatire, 
consequent  upon  the  situs  of  the  assets  within  the  jurisdiction 
of  the  sovereign  authority,  and  the  title  of  the  last  owner 
being  extinct  by  death,  the  State,  as  trustee,  deputes  its  right 
for  the  benefit  of  parties  whom  the  law  recognizes  as  having 
an  interest  in  the  estate.  Were  there  any  other  rule  than 
this,  it  would  be  strange  and  anomalous ;  for  the  laws  of  a 
country  have  no  extra-territorial  operation,  and  do  not,  in  the 
very,  nature  of  the  case,  possess  any  vigor  within  the  limits 
of  another  sovereign  powen 

By  the  Revised  Statutes  of  New-York,  the  general  func- 
tions of  an  executor  or  administrator  cannot  be  performed 
before  the  grant  of  letters.  The  law  is  express  in  all  cases, 
that  ^^no  executor  named  in  a  will  shall,  before  letters 
testamentary  are  granted,  have  any  power  to  dispose  of  any 
part  of  the  estate  of  the  testator,  except  to  pay  funeral 
charges,  nor  to  interfere  with  such  estate,  in  any  manner, 
further  than  is  necessary  for  its  preservation ;"  and  "  every 
person  named  in  a  will  as  executor,  and  not  named  as  such 
in  the  letters  testamentary,  or  in  letters  of  administration 
with  the  will  annexed,  shall  be  deemed  to  be  superseded 
thereby,  and  shall  have  no  power  or  authority  whatever,  as 
such  executor,  until  he  shall  appear  and  qualify ;"  (2  It.  S.jj>. 
71,  §§  15, 16.)  This  statute  is  general,  and,  of  course,  applies 
as  well  to  foreign  as  to  domestic  executors. 

From  the  rule  that  the  executor  derives  his  authority  over 
the  assets  from  the  sovereign  power  of  the  State  where  the 


NEW-YORE,  APRIL,  1857.  295 

■— ^— ^"i^— ^»^—  — ^— .^-^— ^^^^^»^^— ^— »^— ^■— ^ 

PARSONS  VS,  LTKAN. 

BfisetB  are  Bitnated,  flows,  as  a  necessary  consequence,  the 
proposition  that  he  is  responsible  for  his  acts  to  the  body  poli* 
tic  from  which  he  obtained  his  appointment.  He  cannot  be 
permitted  to  accept  the  commission,  and  deny  his  account- 
ability. If  the  grant,  by  means  of  which  he  became  vested 
with  rights  over  property  situated  here,  were  made  here,  he 
mnst  account  for  the  exercise  of  this  trust,  to  our  tribunals. 
He  has  invoked  this  jurisdiction  to  obtain  his  authority,  and 
will  not  be  permitted  to  repudiate  it,  when  required  to 
render  an  account  of  his  stewardship.  These  principles  are 
universally  received,  and  I  am  not  aware  there  exists  any 
well  regulated  community  where  it  is  not  admitted  that  the 
grant  of  administration  and  the  adjustment  of  the  accounts 
of  the  executor  or  administrator  belong,  of  right,  to  the  State 
where  the  assets  are  situated. 

Our  statutes  contain  full  and  ample  provisions  regulating 
proceedings  for  the  settlement  of  the  accounts  of  executors 
and  administrators,  and  obligating  the  Surrogate  to  a  speci- 
fied course  of  procedure  in  all  cases,  without  exhibiting  any 
line  of  distinction,  where  the  decedent  was  domiciled  in  this 
or  in  a  foreign  State.  For  example,  where  there  is  a  legacy 
due  to  a  minor,  who  has  no  general  guardian,  it  becomes  the 
duty  of  the  Surrogate  to  take  the  legacy  and  invest  it  for  the 
benefit  of  the  minor ;  and  in  this  respect  there  is  no  distinc- 
tion made  between  minors  residing  here  or  abroad.  (2  JS. 
S.,p.  91,  §  53,  [48,]  p.  98,  §  87,  [80.]  It  is  also  provided  that, 
y  whenever  an  account  shall  be  rendered  and  finally  settled, 
if  it  shall  appear  to  the  Surrogate  that  any  part  of  the  estate 
remains  to  be  paid  or  distributed,  he  shall  make  a  decree  for 
the  payment  and  distribution  of  what  shall  so  remain,  to  and 
among  the  creditors,  legatees,  widow  and  next  of  kin  to  the 
deceased,  according  to  their  respective  rights ;  and  in  such 
decree  shall  settle  and  determine  all  questions  concerning 
any  debt,  claim,  legacy,  bequest,  or  distributive  share,  to 
whom  the  same  shall  be  payable,  and  the  sum  to  be  paid  to 
each  person."  .{2  H.  S.^p.  96,  §  71.)  These  statutory  direc- 
tions are  positive ;  they  recognize  no  difference  between 
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cases  of  domestic  or  foreign  domicil ;  and  imperatively  re* 
quire  me,  upon  a  final  acconntiTig,  to  make  a  decree  which 
shall  dispoi^  of  every  question  arising  upon  a  will  and  its 
constmction,  when  presented  by  parties  interested,  in  as  fall 
and  complete  a  manner  as  a  Conrt  of  Equity  possessing  juris- 
diction over  testamentary  trusts.  {Kidd  vs.  Chofprnom^  S 
Bofrhn  0.  ^«j  423.)  In  order  then  to  close  the  accounts  of 
the  executor,  and  settle  them,  up  to  this  period,  and  decree 
what  disposition  he  must  make  of  this  estate,  which  he  has 
become  possessed  of  under  the  authority  of  the  laws  of  the 
State  of  New-York,  it  is  my  duty  to  look  into  this  will,  inter- 
pret  its  language,  if  there  be  room  for  difficulty,  and  direct  a 
distribution  according  to  the  tenor  and  effect  of  its  provisions. 
This  must  be  done,  and  the  decree,  if  not  appealed  from, 
will  be  obligatory  and  conclusive  upon  the  executor,  and 
upon  all  persons  brought  before  the  court  and  made  parties, 
in.  conformity  with  the  procedure  established  by  the  statute. 
Such  is  our  law,  and  such  is  the  law  of  Oonnecticut.  In  the 
case  already  cited,  the  Supreme  Court  of  that  State  declared, 
that  an  administrator,  appointed  in  New-York^  and  who  had 
accounted  here,  ^^  could  not  be  liable,  if  he  fairly  discharged  his 
trust  agreeable  to  the  law  of  the  State  or  country  from  which  he 
recdvedit ;  and  this  principle,"  the  court  added,  ^  so  reasona- 
ble in  itself,  and  so  conformable  to  the  principles  of  justice,  and 
so  necessary  for  the  security  of  individuals,  we  recognize  as 
our  law,  and  feel  bound  therefore  to  say  that  this  defendant 
ought  to  be  protected,  when  he  has  but  pursued  the  orders 
and  decrees  of  the  court,  from  which  his  authority  emanated.'* 
Whether  in  making  its  decree  on  a  final  accounting,  the 
court,  after  ascertaining  the  rights  of  creditors  and  legatees 
who  have  appeiLred,  should  direct  the  residue  of  the  estate  to 
be  transmitted  to  the  domicil  of  the  decedent,  is  a  question 
which  I  will  shortly  consider,  but  at  this  point  it  is  neceasaiy 
only  to  say  that  the  decree,  whatever  it  may  be,  is  obligatory 
upon  the  parties,  and  affords  an  indemnity  to  the  executor 
or  administrator. 
That  this  estate  is  to  be  distributed,  and  this  will  in- 
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teipreted  according  to  the  law  of  the  domicil  of  the  testator, 
ia  a  proposition  I  admit  in  its  broadest  extent.  Such  is  the 
law  in  all  civilized  nations ;  the  law  of  the  domicil  in  relation 
to  movables  having  been  adopted  as  the  criterion,  except  in 
a  few  special  instances.  I  feel  impelled,  however,  to  observe^ 
that  the  interpretation  of  this  will  does  not  seem  to  depend 
upon  any  particular  roles  existing  in  Oonnecticnt,  or  npon 
the  meaning  of  phrases  or  terms  of  art.  The  constraction 
apparently  involves  only  a  determination  of  the  testator's 
intention,  as  dedncible  from  ordinary  language  and  phrase* 
ology.  Under  this  state  of  facts  why  shonld  there  be  any 
postponement? 

The  executor  has  invoked  my  jurisdiction  to  settle  his 
accounts,  three  of  the  legatees  have  intervened,  and  claimed 
a  decision  as  to  their  rights,  and  there  does  not  appear  to  be 
any  special  reason  why  there  should  be  delay  in  the  adjudi- 
cation. All  the  legatees  are  now  living  in  the  State  of  New- 
fork,  their  mother,  the  executrix,  accedes  to  the  action  of 
this  court,  and  no  one  opposes  it  save  the  executor,  who 
derived  his  authority  from  the  Surrogate  of  If ew-York,  and 
after  instituting  these  proceedings,  has  himself  and  alone 
commenced  an  action  in  the  State  of  Connecticut.  I  see  no 
reason  under  such  circumstances  for  delaying  my  conside- 
ration of  the  substantial  questions  at  issue  between  the 
parties.  They  have  been  argued,  and  it  is  my  duty  to  pass 
upon  them.  The  appearance  and  residence  in  this  State  of 
the  legatees,  makes  it  incumbent  upon  me  to  administer  their 
rights  in  this  foruniy  and  not  to  send  them  abroad.  In  the 
language  of  Story,  ^^  the  new  administration  is  made  subser- 
vient  to  the  rights  of  creditors,  legatees,  and  distributees,  who 
are  resident  within  the  country  where  it  is  granted,  and  the 
residnum  is  transmissible  to  the  foreign  country,  only  when 
a  final  account  has  been  settled  in  the  proper  tribunal  whore 
the  new  administration  is  granted  upon  the  equitable  princi- 
plea  adopted  by  its  own  law,  in  the  application  and  distribution 
of  llie  assets  found  there."  {Convict  of  Lawa^  §  513,  Danjoea  vs. 
Heady  3  Pidc,^  128.)    In  the  case  of  Earpey  vs.  Richards^  (1 
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Jiason^  88I9)  the  same  eminent  jurist  said,  *'  I  have  no  objeo* 
tion  to  the  nse  of  the  terms  principal  and  aoziliarj,  as  indi- 
cating a  distinction  in  fact  as  to  the  objects  of  the  different 
administrations ;  but  we  shonld  gaard  ourselves  against  the 
conclusion,  that  therefore  there  is  a  distinction  in  law  as  to 
the  rights  of  parties.  There  is  no  magic  in  words.  Each 
of  these  administrations  maj  be  properly  considered  as  a 
principal  one,  with  reference  to  the  limits  of  its  exclusiye 
authority;  and  each  might,  under  circumstances,  justly  be 
deemed  an  auxiliary  administration.  If  the  bulk  of  the  pro- 
perty, and  all  the  heirs,  and  legatees,  and  creditors  were  here, 
and  the  foreign  administration  were  only  to  recover  a  few 
inconsiderable  claims,  that  would  most  correctly  be  denomi 
nated  a  mere  auxiliary  administration  for  the  beneficial  use 
of  the  parties  here,  although  the  domicil  of  the  testator  were 
abroad.  The  converse  case  would,  of  course,  produce  an 
opposite  result.  But  I  am  yet  to  learn  what  possible  differ- 
ence it  can  make  in  the  rights  of  parties  before  the  court, 
whether  the  administration  be  a  principal,  or  an  auxiliary 
administration.  They  must  stand  upon  the  authority  of  the 
law  to  administer  or  deny  relief,  under  all  the  circumstances 
of  their  case,  and  not  upon  a  mere  technical  distinction  of  very 
recent, origin."  The  simple  question  for  my  consideration  is, 
whether  I  shall  send  parties  who  are  now  citizens  of  this  State, 
to  another  tribunal  to  seek  those  rights  to  which  they  are 
entitled  from  this  court  That  is  the  point ;  for  I  must  lay  the 
suit  brought  in  Oonnecticut,  after  this  present  proceeding  was 
instituted,  out  of  view,  as  an  after  thought  and  an  attempt  to 
withdraw  the  case  from  this  jurisdiction.  Had  the  suit  there 
preceded  the  suit  here,  there  might  have  been  some  ground 
upon  which  to  urge  an  appeal  to  comity — but  the  converse 
being  the  case,  the  appeal  to  comity  seems  to  me  to  be  in  the 
other  direction. 

Looking  then  at  the  substantial  matters  involved,  and  pro- 
ceeding to  decide  upon  the  construction  of  tills  will,  I  feel 
bound  to  apply  such  rules  of  interpretation  as  prevail  in  Con- 
necticut, wherever  they  have  been  indicated  by  the  decisions 
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of  the  courts.  I  do  not  find,  however,  any  pecnliar  doctrine, 
exceptional  to  the  general  law  relative  to  testamentary  cases. 
In  the  first  place,  it  is  clearly  established,  that  in  the  inter- 
pretation of  the  will,  the  intent  of  the  testator,  as  gathered 
from  the  instniment  in  its  application  to  surrounding  circum- 
Btances,  must  govern  {Solms  vs.  WtUiamSj  1  Hoot  H.y  332); 
and  that  parol  evidence  of  the  intention  of  the  testator  is 
ioadmissible  to  vary  the  express  terms  of  the  will.  {Avery  vs. 
Chcgppely  6  Ckmn,  JR.,  270 ;  Matthews  vs.  Saunders^  11  Conn. 
JS.J  144 ;  Canjidd  vs.  Bostwick^  21  Conn,  H.j  550.)  Now  let 
Bs  see  what  the  intent  of  this  instroment  is,  as  evinced  in  its 
progressive  stages.  After  directing  the  payment  of  his  debts, 
Mr.  Parsons  makes  a  devise  and  bequest  to  his  wife,  and  requires 
his  executors  to  pay  to  her  annually  from  his  estate,  the  sum  of 
eev^  hundred  dollars  in  quarterly  payments,  until  her  mar- 
riage or  decease.  There  is  nothing  peculiar  in  this  provision 
for  an  annuity.  It  is  payable  '^  out  of  the  estate,"  but  those 
words  are  mere  surplusage — ^it  would  have  been  so  payable 
without  them.  It  implies,  of  course,  that  a  fund  shall  be 
reserved  for  that  purpose,  but  the  reservation  of  a  fmid  for 
that  purpose,  does  not  imply  a  reservation  for  another  pur- 
pose. It  never  has  been  pretended  that  a  general  provision 
for  an  annuity  affects  the  question  as  to  the  vesting  of  the 
estate  upon  which  it  is  a  charge.  In  the  next  place,  we  come 
to  the  prominent  and  leading  disposition  of  the  will.  The 
testator  gives  all  the  residue  and  remainder  of  his  estate,  real 
and  personal,  by  the  broadest  words  of  description,  to  his 
executors  in  trust.  That  a  trust  does  not  prevent  the  vesting 
of  the  estate  de  jure^  in  the  cestui  que  t/rust^  is  an  undeniable 
proposition.  The  legal  title  may  be  in  the  trustees,  but  they 
are  mere  repositories,  and  the  equitable  right  is  always  held  by 
courts  of  equity  as  vested  on  the  testator's  death  in  the  bene- 
.ficiaries.  The  rules  in  regard  to  the  vesting  of  testamentary 
bequests  are  not  varied  by  reason  of  the  intervention  of  a 
trust,  tmlees  it  be  that  there  is  a  stronger  implication  in  favor 
of  vesting  where  there  is  a  trust  than  where  there  is  not.  (  Van 
Wyck  vs.  Bloodgoody  1  Brad.  Sur.  R.^  154,  and  cases  cited.) 
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The  main  difference  between  a  devise  in  tnut  and  a  direct 
deyise,  is,  that  in  the  former  case  there  is  a  vested  eqiutable 
estate  {Doe  vs.  Ewwrt^  7  Add.  dk  E,  636 ;  Phippe  tb.  Fi^ 
Uam8^  6  Simon,  jfi.,  44) ;  and  in  the  latter  a  vested  1^ 
estate ;  and,  in  regard  to  personal  property,  direct  legacies  as 
well  as  beqnests  in  tmst,  are  effectuated  only  through  the 
medium  of  the  executors.  {Dames  vs.  Fisher^  6  Bear,,  201.) 
By  the  fifth  clause  of  the  will,  the  testator  gave  the  residue 
of  his  estate  to  the  executors  in  trust,  as  follows :  ^^  Two  fifth 
parts  thereof  for  the  sole  use  and  benefit  of  my  son  Joseph 
H.  Parsons,  and  his  heirs  and  assigns  forever ;  and  the  remain- 
ing three  fifth  parts  thereof  for  the  sole  use  an9  benefit  of  mj 
daughters  Catharine  M.  Parsons,  Elizabeth  A.  Parsons,  and 
Caroline  J.  Parsons,  in  equal  shares,  to  them  respectively, 
and  their  respective  heirs  and  assigns  forever."  There  can 
be  no  doubt  that  as  these  shares  are  given  in  severalty,  the 
donees  take  under  the  will  as  tenants  in  common.  {Oriswold 
vs.  Johnson^  5  Corvn,  i?.,  863.)  ITor  is  there  room  for  hesita- 
tion in  saying  that  the  gift  is  absolute,  and  for  the  benefit  of 
each  of  the  children.  It  has  all  those  qualities  which  in 
regard  to  lands  would  create  an  estate  in  f(Se.  It  is  for  the 
use  of  the  children  "  respectively,  and  their  respective  heirs 
and  assigns  forever."  Had  the  will  ceased  here,  no  one  conid 
have  imagined  a  difSculty  in  its  interpretation.  Up  to  this 
point  it  is  clear,  and  vests  in  the  donees  an  equitable  right 
and  estate,  transmissible  to  their  legal  representatives.  This 
is  all  I  find  in  the  instrument  relating  to  the  gift;  the  subse- 
quent provisions  appear  to  point  only  to  payment,  or  to 
limitations  over,  on  the  demise  of  any  party  interested  befots 
payment.  Thus  the  very  next  direction  is,  that  during  the 
minority  of  the  children,  the  executors  shall  provide  for  their 
support  and  education ;  but  here  again  the  gift  is  recognized, 
by  charging  the  sums  disbursed  for  each  on  "his  or  her* 
ehateP  This  brings  us  .to  another  familiar  principle,  that 
where  there  is  uncertainty  as  to  the  vesting  of  the  legacy,  a 
provision  for  maintenance  helps  the  vesting ;  but  there  is  no 
instance  to  be  found  where  such  a  provision  has  been  taken 
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to  operate  against  the  vestiiig.  {Fanereau  vs.  jFbnereoMj  3  AtJk.; 
645;  Hoaih  vb.  jEToath,  2  Bro.  O.  C,  4;  WalcoU  vb.  jSoK^' 
2  Bro.  a  a,  306.) 

The  testator  hayiiig  divided  his  estate  into  four  shares, 
giving  to  each  child  a  share  absolutely,  and  then  directed 
maintenance  doling  minority,  we  come  to  the  provisi<»i8 
relating  to  payment  He  says,  ^^  the  said  trustees  shall  pay 
to  my  said  son,  on  his  attaining  the  age  of  twenty*on6  years, 
the  sum  of  five  thousand  dollars,  and  if  they  judge  best,  a 
fiirther  sum  not  exceeding  five  thousand  dollars  more,  if  they 
think  it  will  be  for  his  interest ;  on  his  attaining  to  the  age 
of  twenty-three  years,  the  said  trustees  shall  pay  to  him  such 
an  amount  as  ^ey  shall  deem  it  most  for  his  interest  to 
receive,  not  ezceeddng  ten  thousand  dollars ;  on  his  attaining 
to  the  age  of  twenty-five  years,  the  said  trustees  shall  pay  to 
him  such  sum  as  in  their  sound  discretion  they  shall  consider 
it  most  for  his  interest  to  receive,  but  not  exceeding  in  any 
one  year,  the  sum  of  ten  thousand  dollars ;  and  they  shall  so 
continue  to  make  such  payments  from  one  period  of  two 
years  to  another,  until  the  share  of  my  said  son  shall  be  fully 
paid  off  and  discharged."  It  is  manifest  that  the  corpus  of 
the  estate  is  the  subject  of  this  clause,  and  that  it  has  in  con 
temptation  that  the  '^  share"  of  the  son  in  the  estate  should  be 
^  folly  paid  and  discharged."  Had  the  will  stopped  at  this 
point,  then  in  case  of  the  decease  of  the  son,  his  legal  repre- 
sentatives would  have  been  entitled  to  that  share.  So  with 
regard  to  the  daughters,  '^  the  said  trustees  shall  pay  to  each 
of  my  said  daughters,  on  their  respectively  attaining  to  the 
age  of  twen^-one  years,  the  sum  of  two  thousand  dollars,  and 
every  two  years  thereafter  the  sum  of  two  thousand  dollars, 
until  the  share  of  each  shall  have  been  fully  paid  off  and 
discharged ;  but  if  after  making  said  first  .payment  to  each 
of  my  said  daughters,  my  said  trustees  shall  deem  it  expe- 
dient to  make  the  subsequent  payments  less  than  two  thou- 
Band  dollars  each,  they  are  authorized  in  the  exercise  of  a 
fair  and  sound  discretion  to  diminish  such  subsequent  pay- 
ments accordingly,  provided  they  use  no  unnecessary  delay 
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in  making  ultimate  payment  of  the  ehare  of  each  as  aforeeaid." 
Had  the  will  stopped  at  this  point,  then  in  case  of  the  decease 
of  any  one  of  the  danghters,  her  legal  representatives  would 
have  been  entitled  to  her  share,  the  corpus  of  the  estate  being 
the  subject  of  the  clause,  and  the  ^^  ultimate  payment  of  the 
share  of  each"  being  contemplated.  The  case  then  would 
have  been  precisely  equivalent  to  a  gift  in  preaenti  to  A, 
payable  at  twenty*one,  or  in  instalments,  annually  or  bien* 
nially,  which  being  vested,  would  pass  to  the  representatives 
of  the  legatee,  if  he  died  before  the  time  of  payment  arrived. 
Thus  far  we  have  a  division  of  the  estate,  in  the  first  instance 
into  shwres^  a  gift  in  shaa^es^  a  charge  of  maintenance  upon 
each  Bhare  respectively,  and  a  subsequent  direction  as  to 
payment  until  the  "  sJia/re^^  of  each  be  ^^  fully  paid  off  and 
discharged."  These  are  vested  estates,  and  tiiey  can  be 
divested  only  upon  the  happening  of  the  precise  contingency, 
and  to  the  precise  extent  prescribed  by  the  testator.  ^The 
primary  gift  includes  the  testator's  whole  estate  or  interest, 
and  that  interest  remains  in  the  objects  in  every  event, 
upon  which  it  is  not  divested."  {Powdl  on  DeviseSj  2, 
p.  264,  J<jmnm!%  Ed^  "A  clear  absolute  gift  will  not 
be  divested  upon  reasoning  merely  conjectural."  {Ibid., 
635;  Brovme  vs.  Lord  Kenyon^  8  Mad,^  410;  Bdk  vs. 
Slacks  1  Kem^  238,  1  Jcmnm  on  WiUsy  750.)  Kow  let 
us  look  at  the  clause  divesting  these  estates*  It  reads  as 
follows :  /^  If  my  said  son  shall  die  before  receiving  payment 
of  his  share  as  aforesaid,  leaving  no  lawful  issue,  then 
his  said  share  remaining  in  the  hands  of  said  trustees 
shall  be  paid  and  delivered  over  in  equal  shares  to  my 
daughters  and  their  heirs  and  assigns  for  ever ;  and  if  any 
one  or  more  of  my  said  daughters  shall  die,  before  receiving 
payment  of  their  respective  shares  as  aforesaid,  then  in  case 
such  decedent  or  decedents  shall  leave  no  lawful  issue,  their 
respective  shares  aforesaid  remaining  in  the  hands  of  said 
trustees,  shall  be  paid  and  delivered  over  in  such  manner  and 
proportion,  that  my  said  son  shall  have  two  fifths  of  eaeh 
share,  and  the  surviving  daughters  the  residue  thereof  im 
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equal  ahares  to  them  respectively,  and  their  reepective  heirs 
aad  assigns  for  ever.  If  any  one  or  more  of  m j  said  children 
shall  die,  leaving  lawful  issue,  then  such  issue  shall  be  en- 
titled in  equal  portions  to  the  share  or  shares  of  the  respec- 
tive parent  or  parents,  remaining  in  the  hands  of  said 
trustees ;  but  in  such  case  the  said  trustees  are  empowered 
and  directed  to  hold  and  dispose  of  such  share  or  shares  in 
such  manner  that  said  issue  only  and  their  legal  representa- 
tives, and  no  other  person  or  persons,.shall  have  the  benefit 
or  advantage  thereof."  This  clause  divests  the  previous  gifts, 
upon  the  event  of  death  before  receiving  payment ;  but  what 
is  it  that  is  given  over  ?  Why,  in  respect  to  the  son,  it  is 
<<  his  said  share,"  and,  in  respect  to  the  daughters,  ^^  their 
respective  shares  aforeBOAdf^  that  is,  the  shares  previously 
mentioned ;  and  so  we  are  drawn  back  to  the  primary  gift, 
where  their  shares  are  described  as  portions  of  the  testator's 
estate  at  the  time  of  his  death.  I  perceive  nothing  in  the 
remainder  of  the  will  affecting  the  question  now  before  the 
court.  There  are  directions  to  sell  certain  properties,  and  to 
add  the  proceeds  of  the  sale  to  "  the  general  fund ;"  a  pro- 
vision for  an  intermediate  rental,  without  any  direction  to 
add  the  rent  to  the  general  fund ;  and  a  requisition  for  the 
collection  of  negotiable  paper  on  hand  at  the  time  of  his  de- 
cease, and  the  investment  of  the  proceeds,  ^'  as  well  as  all 
other  funds  which  may  come  into  the  hands  of  the  trustees," 
^  until  such  fands  are  wanted  to  fulfil  the  provisions  of  the 
wilL"  This  last  clause  is  nothing  more  than  the  law  would 
require,  and  simply  calls  for  an  investment  for  the  purposes 
of  the  will,  without  affording  any  indication  what  those  pur- 
poses are.  It  would  call  for  an  investment  of  income  when 
the  wiU  called  for  it,  expressly  or  by  implication,  say  during 
the  minority  of  the  legatees ;  and  would  not  demand  an  invest- 
ment of  income  when  the  ^11  did  not  demand  it,  say  after 
majority.  It  is  in  fact  a  general  expression,  which  has  scope 
for  operation  during  the  minority  of  the  legatees,  and  can  be 
literally  satisfied  by  a  construction  which  requires  investment 
only  during  minority,    I  should  say,  therefore,  upon  the 
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whole  will,  that  the  testator  had  given  vested  interests  to  his 
children,  as  tenants  in  common,  subject  to  be  divested  npon 
death  before  payment ;  that  the  payments  intended  refer  to 
the  capital  of  the  estate  and  not  to  its  income ;  that  it  is  onlj 
the  capital  which  can  be  retained  imtU  the  times  prescribed 
for  payment,  and  that  the  income  of  the  shares  belongs  to 
the  respective  owners  of  the  respective  shares  of  the  capital, 
and  is  payable  as  it  accrues.    It  is  remarkable  that  the  word 
'^  income"  is  not  once  used  throughout  Ihe  entire  instmmenty 
nor  its  equivalent — not  even  when  the  testator  directs  his 
estate  to  be  invested,  nor  when  he  provides  for  the  rental  of 
the  houses  in  New-York.    I  do  not  presume  an  intestacy  as 
to  the  income,  firom  this  silence.    (  White  vs.  Msky  22  Cbnn:. 
i?.,  81.)    That  would  partially  destroy  the  preference  shown 
to  the  son.    But  a  failure  to  speak  specially  on  this  poixxl 
leaves  the  law  to  its  operation,  and  the  shares  being  vested, 
the  income  is  due  as  a  matter  of  right  to  the  owners  of  the 
shares.    Again,  it  is  observable  throughout  the  instrument^ 
that  the  portions  treated  of  are    constantly  termed   the 
'^  shares"  of  the  children,  that  they  are  uniformly  considered 
as  vested  in  and  belonging  to  them,  as  to  be  paid  to  them^ 
and  as  only  given  over  in  case  of  death  before  payment;  and 
when  we  go  back,  step  by  step,  to  find  out  what  those  shares 
are,  they  are  discovered  to  be  the  original  shares  as  contained 
in  the  primary  gift  of  the  corpus  of  the  testator's  estate.    It 
certainly  would  be  strange,  if  the  testator  had  contemplated 
locking  up  these  shares  by  accumulating  and  compounding 
the  income,  that  in  so  accurate  and  symmetrical  a  will,  he 
should  never  have  intimated  a  thought  or  a  wish  on  the  sub- 
ject.   To  effect  such  an  unusual  purpose,  would  naturally 
lead  the  mind  to  devise  careM  ways  and  expedients,  and 
precise  provisions.    The  idea  has  certainly  not  been  formally 
expressed,  nor  is  it  to  be  necessarily  implied  from  any  pro- 
visions of  the  will.    Implication,  in  order  to  affect  or  vary 
clear  vested  rights,  must  be  necessary,  and  not  merely  jnto* 
bable  or  conjectural.    (1  Jartnan^  466.)    Kor  must  it  be 
overlooked  that,  in  the  absence  of  any  dear  special  provisioo 
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to  the  contrary,  the  terms  of  the  original  gift  are  Bnch  acr  to* 
inTdve  and  include  the  dispofiition  of  the  income.  The.  gift 
of  the  shares  is  ^^  for  the  sole  use  and  benefit"  of  the  children' 
respectively. 

Besidnary  dispositions  are  particularly  favored,  not  only  in 
regard  to  vesting,  bnt  also  in  respect  to  the  title  of  the  lega- 
tee to  the  profits  or  fruit  of  the  fond,  accruing  before  the 
lime  of  payment.  Thus,  where  there  is  a  bequest  of  the 
residue,  not  payable  until  majority,  with  a  gift  over  in  case 
the  legatee  die  under  that  age ;  if  the  gift  over  take  efi!dct 
after  the  happening  of  the  contingency,  still  the  representa- 
tive of  the  legatee  will  be  entitled  to  the  intermediate 
interest.  {NichoUs  vs.  Osbom^  3  P,  W^ms.y  419 ;  Hcmhihs 
VB.  Combe^  1  Bro.  O.  (7.,  835 ;  Skey  vs.  Barties^  3  Merin>.  385.) 
The  interest  is  the  ^^  natural  produce,"  and,  in  the  language 
of  Baron  Eyre,  ^'  must  go  to  the  person  who  has  the  thing 
liable  to  be  divested."  {fjhomcrih  vs.  Hooper^  1  BtoI  O.  (7., 
81.)  The  whole  estate  is  given  absolutely  on  the  testator's 
death,  for  the  sole  use  amd  henefit  of  his  children ;  the  income 
is  theirs  of  right,  as  fiowing  from  this  absolute  gift ;  the  be-' 
quest  over,  when  it  shall  take  effect,  if  ever,  can  only  carry 
die  original  shares,  but  not  income  springing  out  of  the 
previously  vested  estate.  I  do  not  see  that  this  inlerpret£h 
tiou  is  at  all  affected  by  the  consideration  whether  or  not  the 
testator  has  directed  a  severance  and  separate  investment  of 
the  shares  of  the  children,  or  has  allowed  them  to  remain 
together  in  one  fond.  The  bequest  in  trust  is  for  them  as* 
tenants  in  common,  and  that  effects  a  legal  severance,  which 
is  ail  that  is  required.  The  provisions  of  the  will  effect  a 
severance  of  the  fund  in  fact,  ^  often  as  they  call  for  pay- 
ments to  the  parties.  It  never  was  heard  of  that  the  vesting 
of  an  estate  was  prevented  by  giving  aliquot  shares  out  of  a 
general  fund,  instead  of  making  a  partition  in  fact,  or  that 
the  right  to  the  increase  depended  in  the  slightest  degree 
upon  such  a  distinction. 

Taking,  then,  the  first  and  original  disposition  in  the  fifth 

clause,  and  bearing  in  mind  that  ^Ut  Is  a  settled  and  invari- 
Vol.  IV.— 20 
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able  role  not  to  disturb  the  prior  devise  further  than  is  abso- 
lutelj  necessary  for  the  purpose  of  giving  effect  to  the  pes* 
terior  qualifying  disposition,"  (1  Jamum  an  WiUsy  p.  414,) 
can  the  court  discover  in  the  subsequent  directions  as  to  pay- 
ment, any  repugnancy  with  the  original  bequest,  or  with  the 
^^  use"  of  the  shares  given  by  it  t  Mere  payment,  and  the 
time  and  mode  and  extent,  are  not  so  repugnant,  unless  the 
payment  expressly  or  impliedly  refers  to  the  "use"  or  the 
profits,  as  well  as  to  the  principal  The  language  of  the  will 
limits  the  direction  as  to  payment,  and  also  the  gift  over  to 
issue,  to  the  "  shares."  These  shares  were  ascertained  on  the 
testator's  decease,  and  were  then  severed  in  right.  It  is  a  gene- 
ral canon  of  interpretation,  that  the  term  "  share"  is  limited  to 
the  original  portion,  unless  particular  expressions  extend  this 
meaning.  {Riokett  vs.  GuiUemwrdy  5  Jurist^  818,  and  12  Sim. 
88.)  There  are  no  such  particular  expressions  here,  and  the 
limited  meaning  cannot  therefore  be  extended.  As  a  matter 
of  legal  interpretation  therefore,  I  must  hold  that  the  will,  in 
the  first  instance,  gives  by  its  express  terms  the  right  to  the 
capital  and  the  right  to  its  use  and  beneficial  enjoyment,  to 
the  testator's  children,  and  the  subsequent  directions  in  rela- 
tion to  payment  of  the  respective  portions  in  the  residue 
refer  to  the  capital  of  the  estate  only. 

It  is  insisted  however,  by  the  counsel  for  the  legatees,  that 
the  provisions  regulating  the  payments  to  the  children  are 
inconsistent  with  the  general  intent  of  the  will,  and  should 
therefore  be  rejected  by  the  court  for  incongruity.  They 
claim  that  as  each  of  the  daughters'  shares,  at  the  time  of  the 
testator's  death,  was  about  926,000,  the  interest  upon  which 
amounts  biennially  to  over  $3,600,  a  biennial  payment  of 
$2,000  would  not  only  never  be  able  to  accomplish  the  tes- 
tator's express  wish  that  there  should  be  "  ultimate  payment" 
of  the  shares  to  the  daughters,  but  would  in  fact  never  allow 
a  dollar  of  the  principal  to  reach  them,  and  would  result  in 
an  accumulation  of  a  large  portion  of  the  income  itself.  The 
will  was  made  shortly  before  the  testator  died,  and  the  pre> 
sumption  is  that  he  knew  the  value  of  his  estate*    It  ia 
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nnreafionable  to  Biippose  that,  in  the  same  breath,  he  should 
direct  fall  payment  and  discharge  of  the  shares,  and  still 
p^vide  snch  small  payments  as  never  conld  accomplish  that 
end.  I  see  the  force  of  this  argument,  but  it  bears  only 
against  a  constmction  which  locks  np  and  acctmmlates  the 
income,  and  not  against  the  view  that  the  limited  payments 
apply  only  to  the  primary  shares.  Taking  these  payments 
as  they  ap^^arprimd  facie,  as  applicable  only  to  the  principal 
and  not  to  the  income,  the  shares  would  be  discharged  in 
twenly-siz  years  after  the  testator's  decease,  supposing  the 
parties  were  of  full  age.  That  period  cannot  be  considered 
as  an  improbable  or  unreasonable  limitation  by  a  parent  over 
the  shares  of  his  daughters,  whose  immediate  possession  of 
their  entire  property  he  has  thought  it  wise  and  proper  to 
curtaiL  Such  an  interpretation  of  the  will  as  comports  with 
weU-established  legal  principles^  with  the  language  of  the 
instniment  in  its  ordinaiy  intent  and  purport,  and  with  the 
expressed  design  of  giving  the  legatees  the  use  of  the  estate, 
and  ultimate  enjoyment-  of  the  principal,  by  no  means  eon- 
flicts  with  the  actual  value  and  condition  of  the  estate,  or 
with  such  dispositions  as  a  father  might  naturally  be  sup- 
*  posed  to  desire  to  make.  I  confess  that  I  can  see  no  possible 
ground  for  holding  any  portion  of  this  will  void.  It  seems 
to  me  to  be  plain,  clear  and  explicit,  lucid  and  harmonious, 
oonfoimable  to  law,  and  constructed  on  a  plan  or  scheme 
entirely  congruous.  My  decision  is,  that  the  children  are 
entitled  to  all  the  produce  of  their  shares,  from  the  time  of 
the  testator's  decease,  deducting  what  has  been  expended 
for  their  maintenance,  respectively,  and  that  the  biennial 
payments  are  applicable  alone  to  the  prinoipaL 

There  remains  still,  a  question  as  to  the  liability  of  the  execu- 
tor to  account  for  the  assets  he  collected  in  this  State  before  be- 
coming qualified.  The  law  on  that  point  is  definitely  settled.  I 
have  already  shown  that  the  aittts  ret  regulates  the  grant  of 
administration,  and  establishes  the  forum  as  to  the  account- 
ing. The  residence  of  the  debtor  constitutes  the  rittu.  Even 
negotiable  notes  are  assets  at  the  place  of  residence  of  the 
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maker  at  the  time  of  the  creditor's  death.  (jSlocum  vs.  Sanford^ 
2  Conn,  H.j  533.)  If  the  property,  collected  bj  the  executor 
from  debtors  residing  in  this  State,  before  he  took  out  letters, 
were  assets,  of  which  there  can  be  no  donbt,  then  the  executor 
is  bound  to  account  for  those  assets  here.  For  such  purposes 
the  letters  relate  back  to  the  time  of  the  decease.  That  is  the 
common  law,  and  in  respect  to  legatees  and  distributees,  the 
statute  has  not  altered  the  rule.  Where  the  executor  or 
administrator  has  receiyed  or  collected  moneys  belonging  to 
the  estate  voluntarily  paid  to  him,  or  where  he  has  wrong- 
fully taken  possession  of  and  converted  to  his  own  use  pro- 
perty belonging  to  the  estate  of  the  testator  or  intestate  before 
administration  granted,  ^'  as  to  all  such  acts  he  stands  the 
same  after  receiving  letters,  as  if  he  had  been  executor  or 
administrator  at  the  time."  {Bellinger  vs.  Fbrd,  21,  Barb.  S. 
O.  H.j  311.)  The  executor  must  therefore  be  held  to  account 
for  the  assets  realized  by  him  in  this  jurisdiction,  before  as 
well  as  after  letters  testamentary  were  issued.  After  the 
details  of  the  account  are  settled,  there  must  be  a  decree  in 
conformity  with  the  principles  I  have  indicated. 


PuTOAM  V8.  PimsrAM. 
In  the  matter  of  the  Estate  of  Kathakiel  Putetaic,  deceased. 

A  BBQUK8T  to  W  and  F  of  a  share  of  the  reaidae,  followed  by  a  direction  that 
auch  ahare  be  **  paid  them,  when  they  come  of  age,**  conatitates  a  joint  ten- 
ancy, and  if  one  of  the  legateea  die  before  a  eeTeranoe,  the  aurriTor  will  be 
entitled  to  the  whole  gift. 

The  right  of  anrvivorahip  ia  a  charaeteriatic  of  a  joint  tenancy.  On  the  death  of 
one  joint  tenant,  either  before  the  deceaae  of  the  testator,  or  after  his  decease 
and  before  a  severance  of  the  joint  tenancy,  hia  right  will  aanrive  to  the  othei 
joint  tenants. 

The  provisiona  of  the  Rerlsed  Statutes  relatiTe  to  joint  tenancy  in  real  eetate,  d« 
not  apply  to  peraonalty. 

8.  CAMBiBUNCy/or  Exeter. 
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Tek  Subbooate. — The  testator  gave  to  "WiUiam  0.  Sic* 
cum  and  Franklin  Slocum,"  children  of  his  deceased  daugh- 
ter Mary,  one  sixth  of  his  estate,  and  then  directed  as  follows : 
*'  William  0.  Slocum  and  Franklin  Slocum's  share  to  be  paid 
them  by  my  executor,  when  they  come  of  age."  One  of 
Aese  legatees  has  arrived  at  majority,  and  the  other  died, 
after  the  decease  of  the  testator,  before  he  attained  twenty- 
one,  unmarried  and  intestate,  leaving  his  brother  and  his 
fether  surviving  him. 

I  think  it  is  clear  the  legacy  in  question  was  given  to  the 
donees  as  joint  tenants ;  there  is  no  severance  expressed  in 
the  terms  of  the  gift,  and  the  language  cannot  be  interpreted 
distributively.  But  then,  it  is  apparent  that  the  bequest 
became  vested  on  the  testator's  death,  at  which  time  both 
the  donees  were  living,  and  when,  if  they  had  been  of  full 
age,  they  would  have  been  entitled  to  payment.  If,  there- 
fore, there  had  been  any  severance  of  the  joint  tenancy,  before 
the  death  of  either  of  the  legatees,  the  right  of  survivorship 
which  is  one  of  the  characteristics  of  a  joint  tenancy,  would 
have  been  extinguished.  There  was  no  such  severance,  how- 
ever. There  can  be  no  doubt  as  to  the  general  doctrine  that 
on  the  death  of  one  joint  tenant,  either  before  the  decease 
of  the  testator,  or  after  his  decease  and  before  a  severance 
of  the  joint  tenancy,  his  share  will  survive  to  the  other  joint 
tenants.  (  Wms.  Ms^rs.j  1045,  1047, 1253,  1262 ;  Hqper  on 
Legacies^  1860 ;  2  Jarman  on  WiUs^  157.)  It  is  provided 
by  the  [Revised  Statutes,  that ''  every  estate  granted  or  devised 
to  two  or  more  persons  in  their  own  right,  shall  be  a  tenancy 
in  common,  unless  expressly  declared  to  be  in  joint  tenancy," 
(1  JR.  S.J  p.  727,  §  44),  but  this  provision  relates  to  real  estate, 
and  not  to  personaL 

I  must  consider  this  legacy,  therefore,  as  vesting  in  the 
donees  as  joint  tenants,  unless  there  be  some  tokens  of  « 
severance  in  the  subsequent  direction  as  to  the  payment. 
But  it  is  observable,  that  the  terms  of  the  clause  directing 
payment  are  joint  in  their  effect,  and  not  several ;  the  share 
is  to  be  paid  to  ^^  them,  when  they  come  of  age."    {Stewart 
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TB.  OameUy  3  JSimonj  JR.^  398.)  If  the  beqnest  had  been  to 
these  parties  ^^  when  they  attained  twenty-one,"  so  that  there 
were  no  gift  until  that  time  should  arriye,  the  case  would  have 
been  similar  to  that  of  Wbodgaie  vs.  Uh/wm^  (4  Simon^  129,) 
where  it  was  decided  that  persons  who  are  to  take  at  different 
times,  cannot  take  as  joint  tenants.  This  decision  is  at  vari- 
ance with  the  judgment  of  Lord  Thurlow  in  Strattan  vs.  £e8ty 
(2  Bro.  C.  (7.,  238;)  but  seems  agreeable  to  the  doctrine 
declared  bj  Lord  Ooke  (C.  IaU.j  188,  a.),  that,  where  bj  a 
demise  at  common  law,  the  property  vests  in  the  grantees  at 
different  times,  they  bj^  not  joint  tenants.  Li  the  present 
case,  however,  there  is  an  element  of  distinction,  which  ren- 
ders it  unnecessary  to  consider  the  rule  in  Woodgate  vs.  Ufi- 
win  more  critically.  The  will  now  under  consideration  vests 
the  interest  in  one  sixth  of  the  estate,  in  the  two  legatees,  as 
joint  tenants  on  the  testator's  death,  and  there  is  nothing  in 
the  direction  as  to  the  time  when  payment  shall  be  made, 
creating  a  severance.  The  time  of  the  vesting  and  the  time 
of  payment  are  clearly  distinct  and  separate.  It  is  a  plain 
case  of  a  legacy  accruing  in  right  on  the  testator's  death,  but 
payable  on  majority.  The  joint  tenants  took  when  the  will 
came  into  operation,  and  the  nature  of  their  estate  was  then 
ascertained ;  and  since,  according  to  that  nature,  there  was  a 
right  of  survivorship  in  case  of  death  before  a  severance,  I 
must  hold  that  on  the  decease  of  one  of  these  brothers,  the 
survivor  became  entitled  to  the  whole  fund. 
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O'NeIL  vs.  IfuBBAY. 

In  the  matter  of  pravmg  the  last  WiU  and  Teetamemt  qf 

Patbigk  MoEjoon,  deceased. 

A  WILL  coDtMted  on  the  gioond  of  alleged  habits  of  intempenuice,  and  allegations 
of  nndoe  inflaence,  admitted  to  probate. 

Where  there  are  circumstances  to  excite  suspicion  as  to  the  procaration  of  the 
instnunent,  it  is  proper  to  enquire  how  £ir  the  will  was  conformable  to  the 
liews  and  motiTcs  of  the  decedent.  Undue  influence  may  be  inferred  from 
drcomstantial  evidence ;  and  where  the  testamentary  dispositions  are  unna* 
tural,  unreasonable,  and  not  easily  accounted  for,  unless  upon  the  hypothesis 
of  persuasion  and  improper  influences,  the  court  will  require  clearer  proof  to 
aostaia  the  transaction  than  would  otherwise  be  demanded. 

italements  of  testamentary  intentions  to  casual  acquaintances,  are  by  no  means 
safe  indications  of  what  is  seriously  designed ;  but  where  they  agree  with 
the  terms  of  the  will,  and  appear  to  have  been  made  repeatedly,  to  a  number 
of  persons,  and  through  a  considerable  space  of  time,  and  where  they  are  not 
eontrorerted  by  oTidence  of  alienation  from  the  legatee,  or  greater  affection 
for  other  parties,  their  weight  is  largely  increased,  so  as  to  render  them  an 
important  element  in  the  support  of  the  will. 

H.  F.  Clark,  ]tiir  ExeaOorg. 
T.  J.  Olotir, /or  ConteMtatUt. 


The  StJBBOGATE. — ^The  decedent  died  on  the  24th  day  of 
January,  1855,  and  the  will  propounded  for  proof  bears  date 
on  the  sixth  of  the  same  month.  The  subscribing  witnesses 
prove  the  formal  celebration  of  the  wiU,  in  conformity  with 
the  requisitions  of  the  statute,  but  it  is  alleged  on  the  part 
of  some  of  the  next  of  kin,  that  the  instrument  was  procured 
to  be  made  by  means  of  undue  influence,  when  the  decedent 
was  in  a  state  of  enfeebled  mental  capacity  occasioned  by 
sickness  and  intemperance.  The  instnunent  provides  for  the 
payment  of  the  decedent's  debts  and  funeral  expenses ;  the 
erection  of  ^  an  appropriate  tombstone,  to  be  not  less  in 
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valne  tluui  three  hundred  dollars ;"  a  legacy  of  three  hundred 
dollars  to  Margaret  Morraj,  the  decedent^s  niece ;  a  legacy 
of  two  hundred  dollars  '^  to  the  poor  and  destitute  widows  of 
the  parish  of  Mohill,  in  the  county  of  Leitrim,  Ireland;"  and 
then  bequeaths  all  the  residue  of  the  estate  to  the  dece 
dent's  godson,  Terence  Bejnolds,  with  a  gift  o^er  to  his 
brothers  and  sisters,  in  case  of  his  decease  before  majoritj, 
without  issue.  The  parents  of  the  residuary  legatee  are 
authorized  to  apply  and  invest  the  money  left  to  him  till  he 
attiftin  full  age,  in  such  manner  as  they  shall  deem  best  for  his 
interest.  Daniel  Eelly  and  Patrick  O'Neil  are  appointed 
executors. 

I  shall  first  consider  the  evidence  directly  bearing  upon  the 
mental  and  physical  condition  of  the  decedent,  before  and  at 
the  time  of  the  performance  of  this  act. 

The  contestants  produced  four  witnesses,  and  but  three 
of  these  testified  adversely  to  the  decedent's  competency. 
Thomas  Oilroy,  a  second  cousin  of  the  decedent,  and  well 
acquainted  with  him  and  his  connections,  testified  that  McKeon 
was  habitually  a  "pretty  hard"  drinker;  he  saw  him  fre- 
quently, and  for  about  two  months  previous  to  his  death, 
visited  him  once  or  twice  a  week;  was  there  on  the  27th  or 
28th  of  December,  the  6th  of  January,  and  again  about  a 
week  after.  He  says  McKeon  was  always  under  the  influ- 
ence of  liquor.  At  his  first  visit  he  was  intoxicated,  was 
lying  in  bed,  "  did  not  say  much ;"  at  the  next  visit,  "  he  was 
in  the  same  way;"  the  witness  took  him  brandy  out  of  the 
store  twice,  at  his  request.  He  says,  generally,  that  there 
were  decanters  and  glasses  on  the  table  by  the  bedside,  said 
to  contain  wine :  "  I  used  to  help  him  out  of  these  decanters, 
three  or  four  times  while  I  would  be  in  the  room,  putting 
my  hand  under  his  head,  and  holding  the. glass  to  his  mouth ; 
he  was  not  able  to  help  himself."  Gilroy  states  that  on  the 
27th  of  December,  McKeon  "was  more  intoxicated  than 
usual ;"  that  on  the  6th  of  January,  Mr.  Rejmolda  removed 
some  glasses  from  the  table,  as  he  went  into  decedent's  room ; 
McKeon,  he  says,  "  was  intoxicated  on  the  6th  of  January, 
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Hie  same  as  I  always  saw  him,  and  worse,  I  thought."  He 
was  lying  on  his  left  side  in  the  bed,  with  his  face  away  from 
the  door,  and  asked  Mrs.  Beynolds  who  it  was  that  came  in; 
she  informed  him,  and  then  the  witness  inquired  how  he  was, 
^he  said  he  felt  bad  enough — ^not  many  words  .more  did.  I 
have  with  him,  I  thought  he  was  angry  with  me,  he  did  not 
fBpeak  many  words.  ^  ^  I  never  saw  him  as  he  was  that  day, 
he  appeared  to  be  weaker ;  I  did  not  stop  many  minutes,  he 
feQ  off  in  a  slumber,  I  thought ;"  he  ^'  knew  me,  called  me 
Tom,  *  *  made  a  motion  to  turn  his  head,  but  could  not ;  he 
Baid  nothing  more,  appeared  to  be  dozy."  Gilroy  also  says^ 
^'  he  often  said  he  prayed  to  God  he  might  get  out  of  that 
place,  that  as  soon  as  he  got  better  he  took  liquor,  and  it 
knocked  him  down  again."  I  find  nothmg  in  the  few  details 
given  by  this  witness  of  McKeon's  conversation,  evincing 
inebriation,  but,  on  the  contrary,  whatever  he  said  appears 
to  have  been  sensible  enough.  We  are,  therefore,  narrowed 
down  to  the  judgment  of  the  witness  based  upon  external 
appearances ;  and  in  this  connection  we  must  bear  in  mind 
that  the  decedent  was  sick  in  bed,  nearly  helpless  so  far  as 
concerns  physical  motion,  and  therefore  not  in  a  situation  to 
evince  all  the  usual  symptoms  of  intoxication.  Gilroy  stated 
broadly,  that  McKeon  was  intoxicated  every  visit  he  made 
him  in  his  last  illness,  and  that  on  the  6th  of  January,  the 
day  the  will  was  made,  he  was  "  worse."  On  closer  inquiry, 
however,  he  stated  that  on  the  6th  of  January  he  could  not 
say  that  McKeon  was  ^^  drunk,"  because,  to  use  his  own  ex- 
pression, "  he  did  not  speak  words  with  me," — ^"  I  looked  over 
into  his  face,  he  could  not  turn  his  head,  I  smelt  his  breath, 
it  smelt  of  liquor.  He  was  weaker  in  his  speech  that  day, 
and  did  not  turn  his  head,  though  he  did  so  at  other  times. 
I  have  no  other  reason,  than  as  above,  for  thinking  he  was 
intoxicated  that  day."  It  is  noteworthy,  that  this  witness 
admitted  on  crods  examination,  that  at  the  first  visit  to 
McEeon,  he  hunself  was  "  high." 

Margaret  Degan,  whose  maiden  name  was  Gilroy,  a  second 
cousin  of  the  decedent,  saw  him  three  times  during  his  illness : 
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first,  about  eight  days  before  Ghristmaa,  when,  ehe  Baya,  ^'  he 
talked  foolish,  as  if  he  were  after  a  great  fatigue  of  liquor ; 
he  talked  upon  such  subjects,  and  in  such  a  way,  that  I  thought 
he  was  in  liquor;  when  he  was  sober  he  would  not  talk  so." 
The  decedent  drank  once  at  this  interriew.  The  couTersation 
giren  by  the  witness  contains  no  token  of  inebriation;  he 
recognized  her,  assigned  a  reason  for  not  changing  his  quar- 
ters, gave  her  the  number  of  an  apothecary  in  the  Bowery 
where  to  get  a  plaster,  and,  when  she  proposed  coming  agam 
on  a  certain  day,  reminded  her  that  would  be  Christmas  Eve. 
She  saw  him  again  on  the  second  of  January,  when  he 
requested  liquor,  but  it  was  refused ;  and  lastly,  the  Sunday 
before  he  died,  when  he  was  sober.  At  the  first  and  second 
visits,  the  witness  thought  McEeon  was  intoxicated. 

Mary  Stubbs,  the  sister  of  the  last  witness,  visited  McKeon 
on  Christmas  Eve.  She  states  that  liquor  was  ordered  three 
times  in  four  hours — ^brandy  for  McKeon,  and  hot  stuff  for  her 
and  a  companion ;  McKeon  drank  all  of  his,  but  she  only 
tasted  her  glass ;  that  he  was  intoxicated,  but  she  was  not. 

This  is  ^bout  the  sum  of  the  direct  evidence  on  the  part 
of  the  contestants,  in  respect  to  the  intemperate  habits  of  the 
deceased  during  his  sickness.  It  proceeds  from  one  family, 
who  agree  that  McKeon  was  intoxicated  on  every  occasion 
but  one,  when  they  Beverally  visited  him ;  and  yet,  for  the 
last  month  of  his  life,  they  show  but  two  or  three  occasions 
when  he  drank  in  their  presence.  Nor  does  the  intercourse 
between  the  decedent  and  these  witnesses  contain  any  intrin- 
sic evidence  of  inebriation.  McKeon's  declarations  that  he 
was  Reynold's  ^^  best  customer,"  that  he  had  a  bill  against 
him  ^'  as  long  as  his  arm,"  he  could  not  eat,  ^'  he  was  drinking 
too  much,"  together  with  the  other  proofs  in  the  case,  doubt- 
less lead  to  the  conclusion  that  he  was  in  the  habit  of  drink- 
ing ;  but  I  am  not  satisfied  that  either  generally,  or  at  the 
times  mentioned  by  these  witnesses,  it  was  carried  to  the 
extent  of  intoxication. 

Now  let  us  look  at  the  other  side.  The  Bev.  Mr.  McAleer 
saw  him  on  the  10th  and  11th  of  November,  and  on  the  latter 
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occasion,  McKeon  having  asked  for  a  'glass  of  liquor  on  the 
table,  the  priest  suspected  he  had  been  drinking.  He  says, 
"  he  admitted  he  had  been  taking  too  much,  but  said  that  he 
could  take  nothing  else."  *  *  <<  I  scolded  him  for  using  the 
liquor,  and  begged  him  to  leave  there.  He  said  he  was  not 
properly  treated  there,  and  that  he  did  not  believe  thej  had 
a  good  motive  in  retaining  him  there.  He  expressed  regret 
that  he  had  not  gone  to  the  boarding-house  he  and  I  engaged 
in  Canal  street,  in  1852,  and  he  said,  ^  I  may  blame  the  im- 
portunities and  blandishments  of  Fat  Beynolds,  for  not  hav- 
ing done  so.'  He  desired  me  on  two  or  three  occasions  during 
that  interview,  to  see  if  there  was  any  body  in  the  ante-room, 
the  next  room.  It  was  occupied  by  the  family  for  a  sleeping 
room.  The  times  I  went,  there  was  no  one  there ;  the  last 
time  I  heard  a  footstep.  I  told  him  so,  he  then  remarked  it 
was  strange  (he  spoke  rather  loudly)  he  could  have  no  uniu-- 
teiTupted  intercourse  with  his  Mends,  and  he  asked  me  how 
I  got  up— if  I  was  detained  on  the  way.  I  told  him  that,  as 
usual,  I  was,  and  he  laughedi  He  then  spoke  of  his  deter- 
mination to  leave,  as  soon  as  his  health  would  permit  him." 
*  *  ^^  He  told  me  what  was  in  the  box ;  he  said  his  will  and 
bank  books  were  there."  This  same  witness  saw  the  decedent 
again  about  the  middle  of  December,  and  testifies  that  he 
^^  was  in  the  perfect  possession  of  his  faculties  and  sober ;"  and 
he  was  '^  astonished  to  see  him  so  much  better."  He  also  says, 
^^  when  he  called  to  see  me  he  was  always  sober,  and  when  I 
was  with  him  he  was  always  sober.  But  he  told  me  he  was  in 
the  habit  of  drinking  too  much  at  Beynolds'."  *  ^  *^  So  far  as 
my  personal  knowledge  goes,  I  cannot  say  he  was  a  drinking 
man,  but  I  heard)  and  he  admitted  to  me,  that  he  spent  a  good 
deal  for  liquor."  In  consequence  of  this,  the  witness  states,  he 
advised  him  repeatedly  to  leave  Eeynolds'  house^  but  McKeon 
said  Reynolds  would  not  let  him  go,  but  had  reduced  the  price 
of  board,  as  an  encouragement  to  remain!  This  circumstance 
I  do  not  understand  to  have  occurred  during  the  decedent's 
last  illness,  but  from  its  connection  with  engaging  rooms  in 
Canal  street,  it  would  seem  to  have  happened  before. 
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The  Key.  Mr.  O'Gillaghan  visited  the  decedent,  officially, 
gix  or  seyeu  timee  during  his  last  illness.  He  testifies,  ^*  I 
did  not,  that  I  remember,  ever  see  him  without  the  full  use 
of  his  faculties.  I  never  saw  him  drunk — ^I  never  saw  him 
under  the  apparent  influence  of  liquor."  This  witness  stated 
that,  once  or  twice  in  the  morning,  the  decedent  seemed  to  be 
*'  in  a  state  of  torpor,  wearied  out  after  a  sleepless  night  ;^' 
but  this  appearance  was  not  as  I  judge  indicated  previous  to 
the  execution  of  the  will. 

Dr.  O'Beillj  attended  the  decedent,  professionally,  during 
his  last  sickness,  six  or  seven  visits.  He  defines  the  disease 
as  debility,  consequent  upon  old  age,  and  chronic  bronchitis 
Except  on  two  occasions,  when  he  was  asleep,  he  describes 
the  state  of  his  mind  as  '^  clear,"  and  says,  '^  he  was  always  a 
man  of  clear  mind — ^he  was  a  shrewd,  clear,  intelligent  old 
'man.  He  appeared  to  be  a  good  deal  above  the  sphere  of 
life  in  which  I  found  him."  *  *  "  He  was  just  as  sound  of 
mind  the  last  visit  I  spoke  with  him,  as  he  waa  before,  as  I 
ever  knew  him  before.  This  might  be  about  ten  days  before 
his  death."  The  physician  testifies  that  he  prescribed  nourish- 
ment and  wine  for  the  decedent,  three  or  four  glasses  in  the 
twenty-four  hours ;  that  he  never  perceived  any  appearance 
of  the  effects  of  liquor,  and  McKeon  never  drank  anything 
in-  his  presence.  Francis  Keynolds  testified  thi^t  he  saw  the 
decedent  once  or  twice  a  week,  while  he  was  sick;  that  he 
observed  no  change  in  his  mind,  and,  though  physically  debi- 
litated, "he  had  his  mind  to  the  last"  He  states  that  they 
•  sometimes  drank  together,  McKeon  taking  wine,  but  not 
more  than  once  on  any  single  occasion.  'Mary  Keynolds 
deposed,  that  she  visited  McEeon  frequently,  and  "  never 
saw  him  in  liquor  after  he  was  taken  ill,^'  though  she  had 
observed  him  in  that  condition  some  time  before.  She  stated 
that  on  the  evening  of  the  6th  of  January,  she  took,  a  glass 
of  wine  at  Keynolds'  house,  and  gave  McKeon  a  few  tea- 
spoonfuls  from  another  glass.  SarsJi  Monahan,  who  saw  the 
decedent  several  times  during  his  sickness,  says,  "  he  talked 
as  sensible  when  I  saw  him,  as  when  I  saw  him  first  when  he 
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was  well.  That  was  the  way  at  all  times,  when  I  saw  him. 
I  never  saw  him  sleeping.  I  did  not  stay  there  long.  I 
never  saw  him  out  of  his  head  or  flighty,  and  1  did  not  see 
him  in  liquor.  I  saw  him  taking  a  drink  sometimes,  not 
more  than  one  drink  at  the  same  sitting.  I  drank'  with  him 
very  seldom*"  James  Conlan  visited  McKeon  in  his  last 
illness,  and  never  observed  any  mental  disturbance.  Julia 
Monahan  saw  him  daily,  waited  on  him  and  conversed  with 
him,  and  she  says,  ^'  he  was  always  very  sensible,  and  knew 
what  he  was  doing."  *  ♦  «  He  ate  generally  during  his  sick- 
ness, except  the  last  week  or  so."  The  witness  helped  him 
"  to  a  spoonful  of  wine  to  wet  his  lips,"  but  did  not  know  of 
his  having  brandy  or  other  liquors,  and  never  saw  him 
"  under  the  influence  of  liquor." 

I  pass,  in  the  next  place,  to  the  evidence  of  the  subscribing 
witnesses,  in  relation  to  the  circumstances  attending  the  exe- 
cution of  the  will.  James  Bobinson,  one  of  the  parties  who 
attested  the  will,  states  that,  ^'  from  the  decedent's  manner 
and  behavior,"  he  thought  he  was  ^^  rational,"  and  he  adds, 
"  there  is  no  doubt  at  all  upon  my  mind  about  that."  *  *  "  I 
should  suppose  he  was  perfectly  sober  and  sensible ;  he  may 
have  been  under  the  influence  of  liquor,  but  I  did  not  observe 
it"  It  appears  also  from  his  statements,  that  on  his  entering 
the  room,  McKeon  recognized  him,  although  their  acquaint- 
ance had  been  but  slight ;  that,  during  the  ceremony,  the  door 
of  the  room  was  closed,  and  Beynolds  came  in  twice  upon 
call,  but  left  as  soon  as  the  object  of  his  attendance  was 
accomplished ;  that  the  decedent  sat  up  in  the  bed,  signed 
the  will  without  assistance,  and  that  whilst  in  the  act  of 
finishing  his  signature,  the  ink  failing,'  he  remarked, ''  I  tried 
to  make  a  flourish,  and  could  not;"  and  finally,  on  being 
told  it  was  necessaiy  to  destroy  the  old  will,  he  set  fire  to  it 
himself,  and  it  was  destroyed. 

Mr.  Hart,  who  drew  the  will,  testifies  that  he  was  called 
upon  by  Seynolds,  the  day  the  will  was  executed ;  at  his 
request  attended  the  decedent,  drew  the  instrument  in 
McKeon's  presence  and  pursuant  to  his  instructions,  and  that 
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no  other  pereon  was  present  daring  the  time  of  its  prepara- 
tion. He  says  that  the  decedent  drank  abont  a  wine  glass 
of  what  appeared  to  be  port  wine,  while  he  was  there,  and 
a  portion  of  another  glass,  '^  abont  enough  to  keep  his  lips 
moist,"  but  he  showed,  however,  "no  signs  of  intoxication.*' 
After  talking  abont  the  will  some  time,  McKeon  appeared 
to  be  fatigued,  turned  over  in  the  bed,  and  seemed  to  be 
dozing  for  a  few  minutes,  then  roused  himself  and  continued 
attentive  during  the  remainder  of  the  interview.  He  was 
very  weak  and  unablQ  to  carry  on  a  continued  conversation, 
so  that  it  took  full  three  quarters  of  an  hour  to  arrange  the 
testamentary  dispositions  he  desired  to  make,  and  more  than 
three  hours  were  occupied  in  the  consummation  of  the  entire 
affair.  Mr.  Hart  at  first  made  a  memorandum  of  the  provi- 
sions directed,  and  then  drafted  the  instrument.  After  it 
was  drawn,  he  read  it  to  the  decedent,  and  asked  him  if  he 
thought  it  right  "  to  leave  his  niece  but  $300,  and  to  give  the 
boy  so  much  money."  ♦  ♦  "  He  hesitated  a  minute,  or  a  few 
seconds,  before  he  made  an  answer,  and  then  asked,  ^  how 
much  will  the  boy  have  after  paying  these  sums.'  I  told  him, 
tVom  the  rough  additional  made,  I  thought  it  would  be  abont 
$2000.  He  then  said,  after  a  minute  or  a  few  seconds  reflec- 
tion, *  I  wish  to  leave  the  boy  everything,  but  will  pay  these 


sums.' " 


Such  are  the  leading  facts  of  the  ease,  bearing  upon  the 
question  of  testamentary  capacity,  and  it  is  obvious  that  there 
is  no  proof  whatever  detracting  from  the  decedent's  general 
competency  to  make  a  valid  disposition  of  his  property.  In 
consequence  of  his  previous  habits,  his  debility,  and  failing 
health,  some  degree  of  stimulus  was  indicated,  medically, 
and  was  prescribed  by  the  attending  physician.  But  with 
the  exception  of  three  witnesses  produced  by  the  contestants, 
not  one  out  of  a  large  number  of  persons  who  visited  him 
frequently  during  the  course  of  his  illness,  including  the 
physician  and  two  clergymen,  observed  any  marks  of  intoz- 
ication.  There  is  not  sufSoient  ground,  therefore,  to  presume 
inebriation  at  the  time  of  tiie/actum  of  the' will,  nor  to  throw 
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the  burden  of  disproying  it  upon  the  proponents.  The  facts 
attending  the  preparation  and  execution  of  the  instrument, 
are  consistent  with  a  inental  condition  adequate  to  the  per* 
formance  of  a  valid  testamentary  act ;  and  there  can  be  no 
reason  why  the  will  should  be  rejected,  unless  it  was  procured 
by  means  of  undue  influence.  There  are  circumstances  in 
this  connection  tending  to  excite  suspicion,  and  rendering  it 
necessary  to  inquire  how  far  the  will  was  conformable  to  the 
views  and  wishes  of  the  decedent,  if  a  just  idea  on  this  point 
can  be  gained  from  the  evidence  outside  of  the  contents  of 
the  instrument.  Most,  if  not  aU,  of  these  circumstances  are 
of  such  a  nature  as  to  be  susceptible  of  explanation.  For 
example:  to  a  clerical  friend,  the  decedent  excused  his  failure 
to  find  another  place  of  abode,  by  pleading  the  '^  blandish- 
ments" of  Eeynolds,  but,  at  the  same  time,  he  himself  was 
manifestly  unwilling  to  leave ;  while,  to  other  parties,  he  ex- 
pressed gratitude  for  the  kindness  he  had  received.  He  was 
suq>icious  of  being  too  much  observed,  but  there  is  no  evi- 
dence of  his  being  denied  to  his  friends,  or  of  any  intrusion 
upon  his  intercourse  with  them.  A  short  time  previously,  he 
had  confided  to  the  Bev.  Mr.  McAleer,  the  sum  of  $100  for  hia 
funeral  expenses,  and  in  the  last  will  appropriated  $300  for 
a  monument;  still  this  change  is  congruous  with  the  fact  that 
the  benefactions  to  his  relatives  being  diminished,  a  larger 
margin  was  left  for  an  indulgence  of  this  kind.  Mr.  Hart 
states  that  Keynolds  accompanied  him  to  the  house,  when  he 
proceeded  there  to  draw  the  will,  and,  on  the  way,  commu- 
nicated the  names  of  the  executors,  and  said  that  McEeon 
intended  to  bequeath  his  son  five  hundred  dollars.  He  affirms, 
however,  that  he  said  nothing  to  the  decedent  suggesting  this 
^ft,  although  he  told  him  what  he  had  heard  in  relation  to 
the  executors.  Still,  mere  suggestion  is  not  unla.wfQl,  but 
there  must  be  some  ground  for  inferring  undue  influence.  It 
is  not  necessary  always  to  show  this  by  direct  testimony  of 
the  fact,  but  it  may  be  deduced  from  circumstantial  evidence. 
Li  this  manner  the  inquiry  often  arises  as  to  the  situation  of 
the  decedent,  the  state  of  his  family  relations,  the  condition 
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of  his  affections,  and  the  probability  of  his  having  intended  to 
make  such  proTisions  as  are  contained  in  the  will  If^  after 
snch  an  investigation,  it  appears  that  the  disposition  is  nnna* 
toral,  unreasonable,  and  not  easilj  accounted  for,  unless  iip<m 
the  hypothesis  of  persuasion  and  improper  influences,  the 
court  will  require  clearer  proof  to  sustain  the  tranaaction 
than  would  be  otherwise  demanded.  The  contestants  have 
not  shed  much  light  upon  this  branch  of  the 'case — they  have 
not  shown  such  relationcf  between  the  decedent  and  other 
parties  as  tend  to  indicate  any  settled  bias  or  inclination  isx 
£&vor  of  the  relatives ;  but,  on  the  contrary,  they  have  proved 
that,  when  in  fuU  possession  of  his  faculties,  and  in  an  improved 
state  of  health,  McKeon  sent  for  his  will,  which  had  been 
entrusted  to  the  Bev.  ]\fr.  McAleer,  for  the  avowed  pnipoee 
of  making  alterations.  It  appears,  abo,  that  the  immediate 
determination  to  have  his  testamentary  matters  adjusted,  was 
adopted  by  the  decedent  at  the  suggestion  of  the  Bev.  Mr. 
O'Callaghan,  brought  about  by  the  wish  of  Beynolds  to  have 
the  disposition  of  $800,  placed  in  his  hands  by  McKeon,  aet^ 
tied  and  disposed  of;  and  the  matter  was  a  subject  of  conver* 
sation  between  the  decedent  and  the  priest,  both  before  and 
after  it  was  consunmiated.  These  circumstances,  and  the 
proofs  relative  to  the  decedent's  disposition  in  &vor  of  Terence 
Beynolds,  are  sufficiently  important  to  justify  a  more  detaQed 
examination. 

It  is  proved  that  the  decedent  had  executed  a  wiU  some 
time  previously,  in  which  the  Bev.  Mr.  McAleer  was  named 
executor.  By  this  instrument  his  property  was  distributed 
among  his  relatives,  except  a  legacy  of  $50  or  $100  to  Terence 
Beynolds,  and  $400  for  the  benefit  of  the  poor  in  Lrdand. 
On  the  10th  of  November,  1854,  he  sent  for  the  Bev.  Mr. 
McAleer,  who  finding  him  unwell,  advised  him  to  go  to  the 
hospital.  To  this  McKeon  agreed,  but  the  next  day  when 
his  friend  called  with  a  carriage,  according  to  arrangement, 
he  was  "  very  unwell,"  and  declined  going,  but  ^^  for  fear  he 
should  die,"  placed  in  the  hands  of  the  priest  a  box  contain* 
ing  his  will  and  bank  books.    Two  or  three  weeks  before  this, 
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he  had  given  the  priest  $100^  ^^to  cover  fnneral  expenses, 
fearing  he  was  going  to  die/'  and  he  now  requested  him  ^^:to 
have  that  money  in  readiness.'^  The  Bev.  Mr.  McAleer 
visited  the  decedent  again  about  the  middle  of  December,  in 
eonsequeDce  of  a  written  request  to  call  and  bring  the  box. 
He  says,  "  I  think  he  wrote  me  a  note  *  *  it  strikes  ine  he 
Baid  in  the  note,  he  wanted  to  make  some  alteration  in  the 
wilL  I  am  not  positive."  The  witness  found' McEeonritting 
ap,  in  the  same  room  with  Mrs.  Beynolds,  his  health  mudi 
improved,  fie  returned  him  th«  box,  and  the  $100,  given 
for  funeral  expenses,  and,  after  a  short  interview,  left.       -  ' 

T!h»  Bev.  Mr.  O'Oallaghan  testified,  that  at  first  the  dece^ 
dent  spokp  to  him  ^^  about  his  affairs,  and  said  thej  were  in 
the  hands  of  the  Bev.  Mr.  McAleer."  He  adds,  ^Vabout  a 
week  after,  I  believe,  he  said  he  wished  to  make  a  change  or 
something  of  the  sort.  I  suggested  he  ought  to  have  it 
arranged  immediately,  I  was  desirous  his  mind  should  be  at 
rest.  I  don't  remember  any  particular  change  he  p];k>posed. 
I  never  heaM  from  him  what  he  had,  or  how  he  intended  to 
dispose  of  it.  I  think  he  once  mentioned  about  making  some 
compensation  to  Mr.»Beynolds,  if  that  were  not  in  his  former 
will.  He  never  said  anything  to  me  about  his  godson.  I 
saw  him  afterwards,  when  his  lawyer  had  been  there  in  the 
mean  time,  and  he  told  me  it  was  all  arranged — his  worldly 
matters — ^I  asked  him  if  his  mind  was  at  rest,  he  told  me  yes, 
everything  was  arranged,  the  lawyer  had  been  there."  A^un, 
^two  or  three  visits  subsequent  (to  the  first)  be  said  he 
wasn't  pleased  with  the  first  will,  wished  to  make  a  change." 
*  ♦  «  On  the  second  or  third  visit,  I  asked  him  ags&a  about 
his  affiedrs,  and  he  said  he  wished  to  make  some  return  to  Mr. 
Beynolds,  as  far  as  I  can  remember  *  *  the  rest"  that  was 
said  during  that  interview  was  on  spiritual  affairs!  He  said 
that  was  the  only  thing  annoying  him,  and  I  have  some  indis- 
tinct idea  he  said  something  of  the  ingratitude  of  a  niece." 

Frauds  Beynolds  states  that  McKeon,  shortly  before  his 

death,  speaking  of  Terence  Beynolds,  ^^  said  he  would  leave 

that  child  something  that  would  cany  him  through  life,  and 
Vol.  IV.— 21 
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give  him  an  education."  He  sajB,  also,  "  he  told  me  that  if 
all  who  belonged  to  himself  were  about  him,  he  could  not  be 
treated  better  than  he  was  in  Keynolds'  house :  ^  *  he  spoke 
of  his  own  relatives, — ^I  believe  I  asked  him  if  he  was  deter- 
mined to  leave  them  something  at  his  decease,  he  said  he  did 
not,  they  were  unworthy  of  it ;  that  was  his  language,  he  went 
into  particulars."  John  O.  Beirne  testified,  that,  as  far  back 
as  a  year  before  his  decease,  McKeon  told  him  he  had  a  will 
made,  "  which  he  wanted  to  change,"  would  leave  the  witness 
a  hundred  dollars,  and  as  to  Terence  Beynolds,  his  godson, 
^'  would  leave  him  what  would  educate  him  and  make  a  man 
of  him."  Again,  '^  sometimes  when  I  went  into  Beynolds', 
I  would  find  him  with  this  boy  on  his  knee,  and  he  would 
say,  what  a  fine  boy  he  was,  that  he  would  take  care  of  him 
any  how.  He  mentioned  that  he  was  cool,  particularly,  with 
aome  family  here  in  New-York,  named  Qilroy."  Mary  Bey- 
nolds, an  aunt  of  Terence  Beynolds,  and  one  of  the  sponsors 
at  his  baptism,  deposed  that  at  an  interview  with  the  dece- 
dent, on  Ihe  evening  of  the  6th  of  January,  he  informed  her 
'^  he  had  a  lawyer  there  to-day,  and  that  he  changed  his  will, 
and  that  he  left  his  godson  and  mine^what  would  educate 
him  and  make  him  comfortable,  and  the  rest  of  the  parties 
belonging  to  him,  he  didn't  leave  much  to ;  but  that  he  left 
something  to  Mrs.  Murray,  which  she  wasn't  worthy  of." 
The  witness  also  stated,  that  previous  to  this  occasion,  McEeon 
had  told  her  he  intended  to  change  his  will,  and  make  some 
provision  for  his  godson.  John  Tighe  testified  that  the  dece- 
dent  frequently  conversed  with  him  in  regard  to  his  godson, 
and  said,  ^^  he  would  leave  him  what  would  educate  him  and 
iielp  him  go  through  life."  Sarah  Monahan,  the  nurse  of 
Terence,  iBaySy  that  McKeon  often  told  her  he  would  leave 
the  boy  '^  as  much  as  would  educate  him,  and  keep  him  com- 
fortable during  his  life,  if  he  could"  *  *  "  he  said  he  would 
leave  it  in  his  will  if  he  died."  James  Conlan  states  that  he 
had  frequent  conversations  with  McKeon  in  relation  to  his 
intended  testamentary  provisions,  that  McKeon  stated,  ^^  he 
was  not  well  used  by  his  friends,"  and  expressed  the  inten- 
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tion  of  modifying  his  will,  of  making  "  a  change  in  favor  of 
Kejnolds'  son,"  and  leaving  him  ^^  as  mnch  as  wonld  make 
him  comfortable,  and  make  a  man  of  him."  The  witness 
visited  McKeon  in  his  last  illness,  and  says,  ^  he  was  nneasy 
to  get  his  papers,"  to  make  a  new  will,  "  he  was  not  well 
used  by  his  friends  *  *  he  wonld  not  leave  his  friends  his 
money,  they  were  not  worthy  of  it  *  *  he  wonld  make  his 
will  in  favor  of  Reynolds'  son."  Jnlia  Monahan,  who  was  in 
the  employment  of  Beynolds,  and  attended  npon  McKeon 
dnring  the  course  of  his  illness,  affirms,  that  he  spoke  of 
Terence,  his  godson,  and  said,  ^^  he  would  leave  him  easy." 
Michael  Beynolds  testifies  that  he  visited  McKeon  the  even* 
ing  of  the  day  the  will  was  made,  and  learned  from  him  that  a 
lawyer  had  been  there,  a  will  had  been  executed,  and  he  had 
left  the  lad,  Terence,  enough  to  educate  and  ^^  make  a  man  of 
him;"  that  "  he  had  done  nothing  for  his  friends,  except  Ma^ 
garet,  and  he  had  left  her  more  than  she  deserved."  I  am 
well  aware  of  the  impropriety  of  relying  too  much  upon  the 
oral  statements  of  a  person,  as  to  his  testamentary  intentions, 
to  casual  acquaintance ;  that  they  are  often  made  at  random, 
and  are  by  no  means  safe  indications  of  what  is  seriously 
designed.  But  when  they  agree  with  the  terms  of  the  writ- 
ten will,  instead  of  being  repugnant;  when  they  appear  to 
have  been  made  repeatedly,  to  a  number  of  persons  and 
through  a  considerable  space  of  time,  and  where  they  are 
not  contradicted  by  evidence  of  alienation  from  the  legatee, 
or  greater  affection  for  other  parties,  their  weight  is  largely 
increased,  so  as  to  render  them  an  important  element  in  the 
support  of  the  will.  There  can  be  no  question,  that  it  was  in 
the  decedent's  mind  at  an  early  period,  to  nmkesome  bequest 
to  his  godson.  This  was  evinced  in  his  first  will ;  as  time 
passed  and  the  lad  grew,  it  was  quite  natural  that  the  dispo- 
sition in  his  favor  should  grow  with  increased  familiarity,  and 
when  in  connection  with  frequent  declarations  of  his  inten- 
tion in  this  respect,  we  find  him,  at  a  time  when  his  mind  waa 
clear  and  his  health  comparatively  good,  sending  for  the  first 
will,  and  evincing  deliberately  the  design  of  modifying  it,  aU 
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ground  for  impntlDg  the  exercise  of  improper  influences  OTer 
him  wonld  seem  to  be  removed.  It  has  been  nrged  that  the 
limitation  of  the  bequest  to » Terence,  on  his  decease  under 
twenty-one,  over  to  his  brothers  and  sisters,  betrays  such 
extraneous  interference ;  but  I  cannot  perceive  the  forc3  of 
the  suggestion.  The  gift  was,  in  the  first  instance,  made 
absolute,  and  on  the  death  of  the  legatee  before  majoritj, 
would  have  passed  to  his  father.  The  father's  interest,  there- 
fore, wisis  against  this  limitation.  Upon  the  whole,  and  after 
most  careful  consideration,  I  am  led  to  the  conclusion  that 
the  will  ought  to  stand ;  that  the  additional  proof  for  which 
the  court  should  call,  beyond  the  mereyoc^i^m,  has  been  sup- 
plied from  declarations  as  well  as  other  circumstances,  and 
that  the  instrument,  judging  from  the  light  we  possess,  con- 
tains 'the  wishes  of  the  decedent  respecting  the  disposition 
of  his  estate.    There  must,  therefore,  be  sentence  of  probate. 


Tatlob  v8.  Wkndkl. 
In  the  maUer  of  the  Estate  ^Gbobge  0.  Beed,  deceased. 

Tbi  testator  by  hif  wiD  bequeathed  the  aum  of  twenty  thoaaand  doUara  in  truat 
for  bia  niece,  and  afterwaida  by  a  codicil  devised  to  her  a  bouae  and  lot  in 
lieu  of  a  portion  of  the  legacy.  The  premises  deviaed  were  aubject  to  a  bond 
and  mortgage  at  the  time  of  his  death,  and  the  will  contained  only  the  naoal 
direction  to  pay  debta— //ie/^i,  that  the  devisee  took  the  land  aim  tmert^  and 
was  boand  to  pay  the  mortgage,  and  interest  accrued. 

The  rote  of  the  Revised  Statutea,  that  mortgagee  on  land  are  not  to  be  paid  oot 
of  the  general  eatate,  will  net  be  disturbed  except  by  aome  clear  and  ez- 
preaa  proviaion  of  the  will. 

Where  the  teaUtor  gave  one  half  of  the  residue  of  fhis  estate  to  bia  niece  for  liia, 
and  on  her  death  to  her  two  children,  share  and  ahare  alike,  with  aurvivor- 
ahip  in  caae  either  of  the  children  died  before  the  mother,  without  iaaoe, 
and  the  mother  and  one  child  died  before  the  teaUtor, — Hdd,  that  the  ahaie 
of  the  aurviving  child  in  the  reaidue  took  effect  inaUntly  on  the  tesutor'a 
death ;  and  the  deceased  child  having  died  without  iaaoe,  after  and  not  belbie 
his  mother, — Heldy  that  the  aurvivorahip  did  not  take  effect. 
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The  general  rale,  that  by  the  death  of  a  legatee  before  the  testator,  hii  intereat 

under  the  wUl  lapees,  relates  only  to  the  interest  of  the  party  so  dymg,  and 

where  there  are  other  interests  grafted  or  limited  upon  that  of  the  deceased 

legatee,  they  do  not  necessarily  fall. 
Where  a  life  tenant  dies  before  the  testator,  but  the  party  entitled  in  remaindet 

survives  him,  the  death  of  the  life  tenant  only  extinguishes  the  life  estate; 

and  the  remainder-man  is  let  in  to  the  immediate  right  to  the  gift,  the  moment 

the  will  takes  eflect. 
A  will,  clearly  expressed,  must  receive  the  interpretation  the  words  compel,  and 

cases  or  events  not  contemplated  cannot  be  aided  by  judicial  interposition. 
Conditional  limitadons  contingent  upon  some  specified  event,  take  eflbct  only 

upon  the  occurrence  of  the  precise  event  designated. 


Cambbilxmo  dc  PTirB,/or  JSkecutor». 

The  testator,  Gteorge  C.  Eeed,  died  ITth  March^  1865. 
Mrs.  Ann  Henderson,  a  sister,  died  13th  October,  1850| 
leaving  two  children,  John  Henderson,  and  Jane  Ann  Taylor, 
wife  of  Christopher  Taylor.  John  Henderson,  her  son,  died 
about  the  21st  November,  1858,  without  issue,  leaving  his 
sister,  Mrs.  Taylor,  surviving  him.  Mrs.  Judith  Norman, 
one  of  the  nieces  and  legatees  of  the  testator,  died  in  his  lifd^ 
time,  leaving  her  husband  and  children  surviving  her.  The 
testator  left  no  wife  or  child,  parents,  brother  or  sister,  but 
the  following  next  of  kin,  viz. :  Mrs.  Jane  Ann  Fowler  {alias 
Thompson),  daughter  of  a  deceased  brother,  Thomas  Heed, 
(and  wife  of  Edward  K.  Fowler):  Mrs.  Jane  Ann  Taylor 
(wife  of  Christopher  Taylor),  daughter  of  testator's  deceased 
sister,  Mrs.  Henderson ;  Mrs.  Anne  Eobinson,  (wife  of  Wil- 
liam Robinson),  and  Mrs.  Jane  Holiday,  widow;  the  two 
last  being  daughters  of  Chambers  Beed,  a  deceased  brother 
of  the  testator.  Captain  Beed  sold  the  house  and  lot  on 
Houston  street,  mentioned  in  the  codicil,  and  subsequently 
bought  a  house,  No.  45  West  81st  street,  in  which  he  resided 
at  the  time  of  his  decease.  For  this  house  he  paid  $14,000, 
including  a  mortgage  for  $5000,  executed  by  him  on  the  pur- 
chase,  and  which  remained  unpaid  at  the  time  of  his  decease. 

The  following  questions  arise  on  the  distribution  under  the 
will: 
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let  Ib  the  mortgage,  and  the  interest  upon  it  since  Captain 
Eeed's  deaths  to  be  paid  out  of  his  estate,  or  does  Mr.  Wendel, 
as  the  trustee  for  Mrs.  Fowler,  take  the  hovi^e  in  Slst  street, 
subject  to  the  mortgage  and  the  interest  accruing  since 
Oaptain  Beed's  death? 

The  testator  in  his  will  directs  all  his  property  to  be  sold 
and  converted  into  personalty,  out  and  out,  and  directs  his 
executor  and  trustee  ^'  to  pay  thereout  all  the  debts  and  sums 
of  money  which  I  may  owe  at  the  time  of  my  decease,  as 
also  all  my  funeral  and  testamentary  expenses." 

On  behalf  of  Mrs.  Fowler,  it  is  urged,  that  the  mortgage 
should  be  paid  out  of  the  estate  generally.  The  house  is 
devised  in  the  codicil  in  the  following  words :  ^^  In  lieu  and 
instead  of  the  sum  of  $11,500,  part  of  the  $20,000,  in  my  said 
will  given  to  my  executor  John  D.  Wendel,  in  trust  for  my 
niece,  Jane  Ann  Fowler,  I  do  hereby  give  and  devise  to  the 
said  John  D.  Wendel  the  house  and  lot  which  I  now  own, 
and  in  which  I  now  redide,  known  as  No.  685  Houston  street, 
or  in  lieu  thereof,  such  other  house  and  lot  as  I  may  here- 
after purchase  and  occupy  at  my  decease,^'  in  trust,  &c. 

The  question  is,  whether  the  mortgage  is  to  be  paid  out 
of  the  estate  generally,  or  whether  Mr.  "Wendel,  as  such 
trustee,  takes  it  subject  to  the  mortgage.  (1  Jiev.  Stat.  749, 
(niffinal  poffingy  sec.  4.) 

2d.  The  testator  gives  one  half  of  the  residue  of  his  estate 
to  his  niece,  Mrs.  Norman. 

Mrs.  Norman  died  in  the  lifetime  of  the  testator,  and  her 
legacy  lapsed* 

The  testator  gives  the  other  half  of  the  residue  of  his 
estate  to  his  sister,  Mrs.  Henderson,  for  life,  and  the  will  then 
proceeds :  ^'  and  upon  her  decease,  I  give  and  bequeath  the 
said  one  equal  half  part  or  share  of  the  said  residue  of  my 
estate  unto  the  said  John  Henderson,  and  Jane  Ann  Hender- 
son, children  of  my  said  sister,  Mrs.  Ann  Henderson,  to  be 
equally  divided  between  them,  share  and  share  alike,  and  to 
their  respective  issue,  such  issue  taking  the  share  to  which 
the  parent,  if  living,  would  have  been  entitled.    But  in  case 
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either  the  said  John  Henderson  or  Jane  Ann  Henderson 
shonld  die  before  their  mother,  without  leaving  lawful  issue 
living,  then  the  survivor  to  take  the  part  or  share  of  the  one 
so  dying." 

Mrs.  Ann  Henderson  having  died  in  1850)  and  her  son 
John  (^^  her  in  1853,  unmarried  and  without  issue,  both 
before  the  death  of  the  testator,  the  question  arises  whether 
the  legacy  to  John  lapses,  or  whether  his  sister,  Jane  Ann 
Henderson,  now  Mrs.  Taylor,  as  the  survivor,  became  entitled 
on  the  ground  of  the  bequest  to  the  son  and  daughter  of  Mrs. 
Henderson  being  a  joint  legacy,  or  by  construing  the  will  as 
meaning  that  "  should  either  die  b^ore  they  take^  or  their 
mathef^s  death^'^  Ac* 

3d.  As  to  the  part  of  the  estate  ^  regard  to  which  the 
testator  died  intestate,  whether  Mrs.  Fowler,  Mrs.  Taylor, 
Mrs.  Eobinson,  and  Mrs.  Holiday,  being  in  the  same  relation 
to  the  testator,  are  to  take  each  an  equal  share. 

J.  B.  BsxifSMADtf /or  mxi  ofhin. 

L  Is  the  mortgage  of  $5,000  to  be  paid  by  the  executor,  or 
does  Mrs.  Fowler  take  the  house,  subject  to  that  mortgage? 

She  is  to  takei,  subject  to  the  mortgage. 

1.  Because  the  Kevised  Statutes  provide  that  whenever  any 
real  estate,  subject  to  a  mortgage  executed  by  any  testator, 
shall  pass  to  a  devisee,  such  devisee  shall  satisfy  such  mort- 
gage out  of  his  own  property,  without  resorting  to  the  execu- 
tor, unless  thei*e  be  an  express  direction  in  the  will  that  such 
mortgage  be  otherwise  paid.  (1  R.  5.,  749,  crigmal paging.) 

3.  The  testator  makea  no  express  direction  in  his  will  that 
the  mortgEige  shall  be  otherwise  paid. 

3.  Kor  was  it  the  intention  of  the  testator  that  it  should 
be  otherwise  paid,  by  any  implication  that  can  be  fairly 
drawn  from  the  provisions  of  the  will.  By  the  will  without 
the  codicil,  he  sets  apart  the  i-^f^H^o^  sums  of  $11,600  and 
$8,600,  amounting  to  $20,000,  for  Mrs.  Fowler,  it  being  then 
his  intention  that  she  shall  have  $20,000.    But  in  the  codicil 
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hk:  dearly  departs  from  his  original  intention  of  giving  her 
the  specific  amount  of  $20,000,  and  in  lien  of  $11,500  of  eaid 
aaiotint  he  deyises  to  her  the:  house  that  he  shall  occupy  at 
the  time  of  his  death,  whether  it  shall  be  worth  more  or  less 
than  that  sum,  and  without  declaring  any  intention  that  it 
shall  be  equivalent  to  $11,500,  or  of  that  value,  or  be  made 
sa  equivalent. 

^  4«  It  cannot  be  contended  that,  if  the  house  of  which  Mrs. 
Fowler  is  made  the  devisee,  had  been  free  from  incumbrance, 
and  had,  being  so  free,  been  worth  less  than  $11,500,  Mrs* 
FoWler  would  have  had  any  claim  upon  the  estate  for  the 
difference  between  the  value  of  the  house  and  $11,500 — and 
this  being  the  case,  there  is  no  reason  why  the  statute  does 
not  apply;  to  its  very  letter.  On  the  other  hand,  if  the  bouse 
had  been  worth  more  than  $11,500,  the  executor  would  have 

had  no  claim  for  the  difference. 

« • 

n.  The  legacy  to  John  Henderson  has  lapsed. 

1.  John  Henderson  and  Jane  Ann  Henderson  were  to  take 
each  an  equal  half  of  the  one  half  of  the  residuary  estate, 
tit>6ii  the'  decease,  of  their  mother. 

%  The  mother  (Mrs.  Henderson),  having  died  before  the 
testator,  the  portion  of  the  estate  devised  to  her  passes  one 
Half  to  Jane  Ann  Henderson ;  and  John  Henderson  having 
di^  without  issue  before  the  testator,  and  after  his  mother, 
the  other  half,  to  wit,  the  legacy  to  John  Henderson  has 
iJEkj^sed. 

8.  Jane  Ann  Henderson  has  no. right  to  the  half  devised  to 
John,  as  survivor  of  John,  for  the  reason  that  the  contingency 
by  which  she  was  to  take  as  such  .survivor,  to  wit,  should 
John  die  }^or6  his  mother,  has  not  happened. 

4;  Mrs.  Henderson  never  having  taken  under  the  will,  her 
daughter  Jane  Ann  derives  no  title  through  her,  and  can 
take  only  what  is. expressly  devised  to  herself  by  the  express 
terms  of  the  will. 

5.  The  language  of  the  will  shoul4  be  striotly  followed^ 
because  Mrs.  Htaderson  having  died  five  years  before  the 
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teetator,  and  John  two  jeiors  before  him,  and  the  will  being 
alterable  at  the  testator's  pleasure,  it  is  to  be  presumed,  that, 
though  such  coutingencias  may  not  originally  have  been 
contemplated  bj  him,  he  was  content  to  allow  the  devise  to 
stand  as  originallj  made. 

6.  Where  property  is  directed  to  be  divided  equally  among 
three  individuals,  and  one  of  them  dies  in  the  lifetime  of  the 
testator,  the  share  of  such  person  does  not  vest  in  the  sur« 
vivors,  but  sinks  into  the  reisidue.  {Commonwealth  vs.  JTasej 
1  A^hmead^  242 ;  FraaieT  vs.  Frazier^  2  Leigh^  642 ;  NeUon 
vs.  Mowe^  1  Ired.  N.  0.  R.  Eq.^  81.) 

7.  The  devise  is  not  to  a  ^'  fluctuating  class"  (as,  for  instance, 
the  children  of  Mrs.  Henderson),  to  be  ascertained  at  the 
death  of  the  testator,  but  to  the  two  children  by  name,  share 
and  share  alike.  There  can,  therefore,  be  no  right  of  surviv- 
orship in  Jane  Ann  Henderson. 

8.  It  has  been  held,  that  even  in  the  case  where  the  objects 
are  to  be  ascertained  at  some  period  or  event,  which  hap- 
pens in  the  testator's  lifetime,  the  subsequent  decease  of  any 
member  of  the  class  would  occasion  the  lapse  of  his  share. 
Thus,  if  the  gift  be  to  the  children  of  A,  who  shall  be  living 
at  the  decease  of  A,  as  tenants  in  common,  and  A  happens  to 
die  in  the  testator's  lifetime,  leaving  four  children,  A,  B,  C,  and 
D,  one  of  whom  afterwards  dies  in  the  lifetime  of  the  testator, 
the  one  fourth  share  of  such  deceased  child  would  lapse. 
{AUm  vs.  CdOmJD,  2  Ves.  289.) 

A  fortiori^  would  such  share  have  lapsed  if  the  devise  had 
been  on  the  death  of  A  to  his  children,  A,  B,  C,  and  D,  or  the 
individuals  answering  the  description,  as  tenants  in  common  ? 

9.  An  express  disposition  cannot  be  varied  by  inference  or 
argument  from  the  other  parts  of  the  will,  much  less  can  the 
obvious  construction  of  a  will  be  controlled  by  the  inconve- 
nient or  unmeritorious  nature  of  the  bequest.  {Dayton  on 
SurrogateSj  376,  {JEd.  1855),  and  eases  cited.) 

10.  Where  no  ambiguity  exists,  the  court  cannot  speculate 
about  the  testator's  intention,  in  opposition  to  his  will  aa 
written.    {Arcularitcs  vs.  Oeiaenhainerj  3  Brad.y  64.) 


830       GASES  IN  THE  SURROGATE'S  COURT. 

TATLOR  VS,  WKNDSL. 

Thb  Svkbogatb. — The  testator  died  Marcli  17, 1855.  By 
his  will,  he  bequeathed  twenty  thousand  dollars  in  trust  for 
his  niece,  Jane  Ann  Fowler ;  and  bj  a  codicil,  ^^  in  Ilea  and 
instead  of  $11,500,  part  of  the  $20,000"  given  in  the  will,  he 
substituted  the  devise  of  a  house  and  lot.  It  is  contended 
that  a  mortgage  of  five  thousand  dollars  upon  the  devised 
premises  should  be  paid  out  of  the  personal  estate.  Uy 
opinion  does  not  agree  with  this  view.  The  provision  of  the 
Bevised  Statutes  that  mortgages  are  not  a  charge  upon  the 
general  estate,  but  the  devisee  must  take  the  land  cum  CMity 
is  never  disturbed  unless  by  some  clear  and  express  direc- 
tion in  the  will  The  testamentary  instrument,  in  the  present 
instance,  contains,  on  that  subject,  nothing  more  than  a  gen- 
eral provision  that  ^^  all  the  debts  and  sums  of  money"  which 
the  testator  should  owe  at  the  time  of  his  death,  were  to  be 
paid  by  the  executors.  That  is  merely  the  usual  direction  as 
to  the  payment  of  debts,  and  shows  no  signs  of  an  intentioa 
to  modify  the  statutory  rule.  The  devisee  cannot,  therefore, 
have  either  the  principal,  or  the  interest  in  arrear  at  the  time 
of  Mr.  Beed's  decease,  paid  out  of  his  estate.  The  land 
devised  must  bear  its  own  burdens. 

The  residuary  clause  of  the  will,  under  consideration,  is  as 
follows :  ^^  As  to  all  the  rest,  residue  and  remainder  of  my 
estate,  of  whatsoever  nature,  to  be  converted  into  cash,  out 
and  out,  as  hereinbefore  directed,  real  and  personal,  I  order 
and  direct  that  the  same,  when  so  converted  into  cash,  be 
divided  by  my  executors  into  two  equal  parts  or  shares ;  and 
one  of  the  said  equal  parts  or  shares  of  the  said  residue  of 
my  estate,  I  give  and  bequeath  unto  my  said  sister,  Mrs.  Ann 
Henderson,  for  her  use  and  benefit,  for  and  during  the  term 
of  her  natural  life ;  and  upon  her  decease,  I  give  and  bequeath 
the  said  one  equal  half  part  or  share  of  the  said  residue  of 
my  estate  unto  the  said  John  Henderson  and  Jane  Ann  Hen- 
derson, children  of  my  said  sister,  Mrs.  Ann  Henderson,  to 
be  equally  divided  between  them,  share  and  share  alike,  and 
to  their  respective  issue,  such  issue  taking  the  share  to  which 
the  parent,  if  living,  would  have  been  entitled ;  but  in  case 
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either  the  said  John  Henderson  or  Jane  Ann  Henderson 
should  die  before  their  mother,  without  leaving  lawful  issue 
liTingi  then  the  surviyor  to  take  the  part  or  share  of  the  one 
so  dying."  Mrs.  Henderson  and  her  son  John  both  died 
before  the  testator— the  former  in  1850,  and  the  latter  in  1853, 
mthout  issue.  The  point  arises  whether  the  bequest  or  any 
portion  of  it  has  lapsed.  The  gift  is  of  a  life  estate  to  the 
mother,  with  remainder  to  her  two  duldren.  The  children 
were  to  take,  as  tenants  in  common,  ^^  share  and  share  alike," 
and  not  as  joint  tenants.  The  general  rule,  that  bj  the  death 
of  a  legatee  before  the  testator,  his  interest  under  the  will 
lapses,  relates  only  to  the  interest  of  the  party  so  dying,  and 
where  there  are  other  interests  grafted  or  limited  upon  that 
of  the  deceased  legatee,  they  do  not  necessarily  fail.  Ordi- 
narily, so  long  as  the  event  upon  which  the  testator  has  made 
his  bounty  contingent  takes  place,  it  would  seem  to  be 
indifferent  whether  it  occur  in  the  testator's  lifetime  or  after 
his  death,  provided  the  party  designed  to  be  benefited  be 
Uving.  Where  a  life  tenant  dies  before  the  testator,  but  the 
party  entitled  in  remainder  survives  him,  the  death  of  the  life 
tenant  only  extinguishes  the  life  estate,  and  the  remainder 
man  is  let  in  to  the  immediate  right  to  the  gift  the  moment 
the  will  takes  effect.  {MawaU  vs.  Caxow^  7  Pcdge^  328.)  The 
extinction  of  the  first  interest  carved  out  of  the  estate  only 
accelerates  the  right  of  the  second  taker.  I  am  clear,  there- 
fore, that  if  both  Mrs.  Henderson's  children  had  been  liv- 
ing at  the  death  of  Mr.  Beed,  they  would  have  been  entitled 
to  their  respective  shares  of  half  the  residue.  One  of  them, 
however,  died  before  the  testator,  and  his  share  lapsed,  unless 
we  can  find  some  provision  reaching  this  contingency,  and 
giving  over  the  share  to  some  other  person ;  in  which  case, 
the  limitation  over  would  be  good,  notwithstanding  the  event 
on  which  it  depended  occurred  before  the  testator's  decease. 
The  residuary  clause  gives  this  remainder  to  the  two  children, 
^  to  be  equally  divided  between  them,  share  and  share  alike, 
and  to  their  respective  issue,  such  issue  taking  the  share  to 
which  the  parent,  if  living,  would  have  been  entitled."    But 
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John  died  without  ieene,  so  the  provision  for  issue  does  not 
apply.  "  But,"  the  residuary  clause  proceeds,  "  in  case  either 
the  said  John  Henderson  or  Jane  Ann  Henderson  should  die 
before  their  motiier,  without  leaving  lawful  issue  living,  then 
the  survivor  to  take  the  part  or  share  of  the  one  so  dying.'' 
Here  are  two  conditions :  John  died  ^'  without  leaving  lawful 
issue  living,"  and  that  condition  is  fulfilled ;  but  he  did  not 
die  ^^  before  his  mother,"  and  that  condition  is  not  fulfilled. 
The  sister  now  claims  John's  share  as  **  survivor,"  on  an  event 
or  contingency  different  from  the  one  named  in  the  will — 
that  is,  the  testator  declared  she  should  take  John's  share 
if  he  died  before  his  mother,  and  ishe  claims  John's  shano 
when  he  died  after  his  mother.    Hiis  camiot  be.    The  will  is 
not  so  written.    It  is  possible,  indeed  I  think  probable,  that 
if  the  testator  had  contemplated  the  state  of  facts  which  has 
occurred,  he  would  have  provided  for  it,  in  the  way  this 
claim  of  survivorship  supposes ;  but  the  court  cannot  adopt  a 
rule  of  construction  on  conjecture,  or  against  the  plain  import 
of  terms.    A  will,  clearly  expressed,  must  receive  the  inter- 
pretation which  the  words  compel,  and  cases  or  events  not 
contemplated  cannot  be  aided  by  judicial  interposition — for 
that  would  be  making  a  will,  not  construing  one.    Again, 
there  is  no  rule  better  settled  than  that  any  conditional  limi- 
tation over  of  a  legacy,  upon  some  specified  event,  condition, 
or  circumstance,  takes  effect  only  upon  the  occurrence  oi  the 
precise  event  specified.    One  or  two  cases  will  illustrate  this 
view.    In  JBufnieretone  vs.  Sta/ntan^  (1  Veeey  dk  JBeames,  J?., 
385),  there  was  a  gift  to  the  testator's  son,  Joseph,  on  the 
completion  of  his  apprenticeship,  but  if  he  died  before,  the 
legacy  was  limited  over  to  other  beneficiaries.    Joseph  com- 
pleted his  apprenticeship  and  then  died ;  and  Sir  William 
Grant  decided  that  the  substituted  limitation  was  disap- 
pointed, the  event  of  death  ctfter  completing  the  apprentice- 
ship not  being  a  satisfaction  of  the  condition  of  death  before 
that  time.      In  Doo  vs.  Brabant^  8  Sro^   C.  C,  893,  a 
legacy  was  given  in  trust  for  Sarah  Oounsell,  until  she 
attained  the  age  of  twenty-one,  and  then  to  her  absolutely; 
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bnt  in  case  she  died  under  twenty  one,  leaving  children,  then 
in  trust  for  them.  Sarah  arrived  at  majority,  married,  and 
died  before  the  testatrix,  leaving  children,  and  it  was  held 
that  the  children  did  not  take,  the  condition  applying  tb 
to  death  under  and  not  over  twenty-one.  Lord  Kenyon  saad : 
^  If  this  event  had  occurred  to  the  testatrix,  most  probably 
she  wonld  have  provided  for  it,  and  given  the  money  to  the 
children ;  but,  as  she  has  hot  done  so,  we  cannot  make  a  will 
for  her."  In  WiUiama  vs.  JoneSj  (1  Russell  C.  B.y  617), 
there  was  a  bequest  to  Thomas  WiUiams,  if  he  should  be 
living  at  the  death  of  the  testator's  wife,  and  if  not^  then  to  his 
son,  Thomas  Flayfair  Williams.  Thomas  Williams  woe  living 
at  the  death  of  the  testator's  wife,  and  Lord  Oifford  decided 
that  the  limitation  to  his  son  could  not  therefore  take  effect, 
and  the  father  having  died  before  the  testator,  the  legacy 
lapsed. 

The  principle  of  these  cases,  that  by  the  death  of  a  legatee 
before  the  testator  the  bequest  lapses,  and  that  a  gift  over 
can  only  take  effect  npon  the  contingency  designated  in  the 
will,  is  well  recognized  in  the  law  as  elementary  doctrine. 
I  have  cited  authorities  mainly  to  show  the  application  of  the 
mle  by  other  Judges.  It  is  ordinarily  supposed  that  a  lapse 
defeats  the  testator's  intention.  In  one  sense  it  certainly 
does,  for  the  design  of  benefiting  the  legatee  personally  is 
utterly  defeated  by  his  death.  The  law  proceeds  on  the 
assumption  that  all  bequests  are  intended  for  the  individual 
named,  and  for  none  other ;  and  if  he  be  dead  when  the  tes- 
tator dies,  the  gift  falls,  and  no  one  can  take  in  his  stead, 
unless  the  contingency  has  been  provided  for.  I  am  there- 
fore of  opinion,  that  the  share  of  John  Henderson  in  one  half 
of  the  residue  of  this  estate,  lapsed  by  reason  of  his  decease 
before  the  testator,  and  that  his  sister  is  not  entitled  to  it  by 
survivorship,  because  the  event  on  which  the  will  declares 
the  survivor  should  take,  never  occurred.  The  testator  lived 
several  years  after  the  death  of  Mrs.  Henderson  and  her  son. 
He  knew  of  their  decease,  and  I  am  bound  to  presume  he 
knew  the  law  on  this  subject,  and  was  satisfied  it  should  take 
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its  course!  The  gift  of  the  other  half  of  the  residue  of  his 
estate  to  his  niece,  Mrs.  Iformaii,  also  lapsed  in  his  lifetime, 
bj  reason  6{  her  death ;  and  the  reasonable  presumption  is, 
that  he  was  cognizant  of  the  effect  of  these  circumstances, 
and  was  content  that  the  lapsed  legacies  should  enure  to  the 
benefit  of  his  next  of  kin,  who  stood  as  near  to  him  as  the 
claimant.  In  any  event,  that  is  the  effect  of  the  rule  of  law 
which  it  is  my  duty  to  apply;  and  there  must  be  sentence 
of  distribution  of  three  fourths  of  the  estate  among  the  four 
nieces  of  the  testator,  his  nearest  of  kin,  jp^r  capita. 


MoLosKET  V8.  Bsm. 
In  the  matter  of  the  Estate  cf  Fatriok  MoLoskey,  deceased. 

Tbi  appointment  of  a  guardian  for  the  person  or  the  property  of  an  infant  ia  an 
act  of  jurisdiction  dependent  upon  the  situation  of  the  person  or  the  property 
within  the  territory  of  the  State.  This  authority  is  not  limited  to  cases  of 
subjects  or  citisens. 

Foreign  guardians  have  no  extra-territorial  authority,  and  letters  of  foreign  goai^ 
dianship  afford  no  title  within  this  State. 

The  laws  of  the  domicil  in  relation  to  the  power  of  the  guardian  are  sometimes 
recognised,  but  this  is  a  matter  of  comity,  and  tests  in  the  disefeti0i&  of  the 
court 

In  all  cases  where  legacies  are  due  to  minors,  the  Surrogate  must  diiect  the 
money  to  be  paid  into  court,  to  be  inTCsted  for  the  minor's  benefit,  and  the 
income  applied  for  maintenance,  unless  thero  be  a  general  guardian  who  has 
given  adequate  security. 

When  executors  haTe  withdrawn  productive  funds,  in  order  to  pay  legaeiss 
befora  they  became  due,— ^e2<f,  that  they  wero  chargeable  with  the  loss  thus 
occasioned  to  the  residuary  legatees. 

The  testator  bequeathed  six  thousand  dollars  to  each  of  his  sisters,  to  be  invested, 
and  not  "transferable  during  their  life;**  one  of* the  legatees  having  died 
before  the  testator,— iTsU;  that  the  bequest  lapsed.—HcU,  also,  that  it  was 
not  the  intention  to  limit  the  donees  to  a  life  estate,  but  to  nstrain  the  mode  of 
enjoyment  through  the  medium  of  a  trustee,  so  that  the  principal  fond  coaM 
not  be  alienated  until  death. 

A  subsequent  will  not  executed  w>tti  Jie  foioM  requisite  to  pass  i«al  astatt,  is 
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not  a  rerocation  of  a  previoua  will  duly  executed,  and  both  inatnimeDta  maj 
be  admitted  to  probate,  the  one  as  a  will  of  penonalty,  and  the  other  as  a  will 
of  realty.    . 

Lot  Clabk. 

John  H.  yooBHBKs,/or  Executors^ 
J.  Labocqub,   or  Infant  Legate, 
B.'F.  Dunning, /or  Otiural  LegoUet. 
'    Abuar  Mann. 

FiBLO  dt  Fovnti^/or  Reniuary  L^guUea. 

L  No  legacies  by  the  will  of  the  testator  were  payable 
till  one  year  after  the  executors  took  upon  themselves  the 
execution  of  the  trust,  and  so  much  of  the  funds  as  were 
invested  should  have  been  kept  accumulating  till  one  year 
had  elapsed,  for  the  benefit  of  the  estate  or  the  residuary 
fund.  The  legacies  to  Jane  Westteldt  and  to  the  executors ; 
amounting  to  $54,000,  were  not  payable  till  the  expiration  of 
one  year.  (See  2  B.  S.^  p.  275,  4cth  ed.j  sect  48.)  Sect.  60, 
u2.,  provides  when  the  specific  legacies  shall  be  paid.  {Brad- 
ner  cfe  Wife  vs.  Favlkner  <&  Wife^  2  Keman^  472, 1  Barb.  Ch. 
B.  91,  cfec.) 

n.  The  executors  had  no  right  to  take  the  legacies  be- 
queathed to  them  till  the  settlement  of  the  estate  before  the 
Surrogate,  as  it  was  bequeathed  to  them  in  lieu  of  commis- 
sions. When  they  converted  the  funds  on  5th  April,  1855, 
to  their  own  use,  they  became  liable  for  the  interest  on  the 
same.  There  is  no  pretence  on  the  part  of  the  executors  that 
they  kept  this  $54,000  on  hand  for  the  year;  their  own 
return  to  this  court  shows  the  opposite.  {Dunscomb  et  al.  vs. 
McectUars  of  Dimscombj  1  John.  Ch.  7?.,  508,  cfec. ;  WrtgMa 
EnecuUyr^  209, 210 ;  Dayton^  SurrogcUe^  2  ed.^  488 ;  Ogtlvie  vs. 
OffUvie,  1  Bradf  Surr.  Bep.  356.) 

m.  We  insist  that  the  legacy  of  $6,000  to  Margaret 
McLoskey  has  lapsed,  in  consequence  of  her  decease  prior  to 
the  death  of  the  testator,  and  that  the  same  has  passed  into 
the  residuary  fund,  and  that  the  residuary  legatees  are  en- 
titled to  the  same. 
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rV.  We  ask  the  Surrogate  to  decree  that  the  executors 
invest  as  trustees  the  $6,000  bequeathed  to  Bridget  McLos- 
kej  for  her  use  during  her  life,  and  that  on  her  death  the 
same  be  paid  to  the  residuary  legatees  of  the  testator  for 
their  use  and  benefit ;  she,  by  the  terms  of  the  will,  having 
only  a  life  estate  therein. 

.  Y.  No  costs  should  be  allowed  to  the  executors  for  services 
of  attorneys,  &c. 


The  SuRBpGATB. — ^Upon  the  final  accounting  of  the  execn- 
tors  in  this  case,  it  becomes  necessary  to  determine  what 
directions  shall  be  given  in  respect  to  a  legacy  of  fifteen  then- 
sand  dollars,  bequeathed  to  a  minor  residing  at  Florence.  It 
appears  that  a  guardian  has  been  duly  appointed  at  the  place 
of  domicil,  and  authority  been  regularly  conferred  upon  the 
Consul  General  of  Tuscany  to  receive  the  legacy  from  the 
executors. 

The  appointment  of  a  guardian  for  the  person  or  the  property 
of  an  infant  is  an  act  of  jurisdiction  dependent  upon  the  situa- 
tion of  the  person  or  the  property  within  the  territory  of  the 
State.  The  exercise  of  this  authority  flows  from  the  duty  incum- 
bent upon  the  body  politic  to  afford  protection  to  those  who 
are  unable  to  take  care  of  themselves.  It  is  not  limited  to  the 
cases  of  subjects  or  citizens,  but  extends  to  all  who  from  their 
tender  years  require  guardianship  of  person  or  estate.  This 
important  prerogative  has  ordinarily  been  administered 
through  the  Conrt  of  Chancery,  though,  in  this  country,  at  an 
early  period,  it  was  found  convenient  also  to  confide  its  admin- 
istration to  tribunals  having  probate  j  urisdiction.  A  guardian 
may  be  appointed  for  the  person  or  for  the  estate  of  an  iniant 
—or  for  both.  In  the  case  of  Johnstone  vs.  BeoMe,  (10  (72.  <b 
i^*..42,)  the  House  of  Lords  determined  that  it  was  competent 
for  the  Lord  Chancellor  to  appoint  a  guardian  for  a  minor, 
whose  domicil  was  in  Scotland,  where  there  were  testamoit- 
ary  guardians,  and  who  was  only  temporarily  resident  in 
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England.  The  principle  was  there  settled  that  foreign  guar- 
dians have  no  extrarterritorial  authority  bj  virtue  of  their 
ofSce,  and  that  the  Court  of  Chancery,  when  acting  in  these 
matters,  always  ^^  requires  that  there  shall  be  a  guardiaa 
appointed  within  the  jurisdiction  of  the  court,  l^ponsible  to 
the  court,  and  subject  to  its  jurisdiction  and  authority."  In 
Stephens  vs.  James^  (1  My.  <&.  K.  627,)  an  infant  had  been 
taken  by  its  father  to  America,  and  the  court  entertained 
jurisdiction,  and  ordered  maintenance  out  of  the  infant^i 
estate,  though  he  was  residing  in  a  foreign  country.  I  can 
find  no  reason  for  doubting  that  the  dtus  of  assets  belonging 
to  a  minor  has  always  been  considered  a  sufficient  basis  for  a 
grant  of  guardianship. 

The  rule  in  this  country  was  definitely  settled  many  yeara 
since.  In  MorreU  vs.  JDickey,  (1  Johns.  G.  B.^  158,)  Chan- 
cellor Kent  held  that  letters  of  foreign  guardianship  atfibrded 
no  title  within  this  State,  and  he  placed  the  doctrine  on  the 
same  principles  which  prevent  a  recognition  of  foreign 
executors  and  administrators.  This  analogy  appears  to  be 
sound  and  reasonable,  and  the  decision  has  never  been  ques- 
tioned«  Chancellor  Walworth  decided  that  a  foreign  ezecu* 
tor  or  administrator  might  be  sued  in  equity,  and  expressed 
the  opinion  also  that  a  foreign  guardian  was,  in  like  manner, 
amenable  to  the  same  jurisdiction ;  but  it  is  manifest  that  a 
capacity  or  title  to  sue  difiTers  widely  from  a  capacity  to  be 
sued.  In  Kraft  vs.  Wickey^  (4  OiU  <&  Johns^  £.,  382,)  the 
question  was  carefully  considered,  and  it  was  concluded  that 
guardians  can  sue  only  in  the  courts  of  the  country  from 
which  they  derive  their  power,  although,  in  a  court  of  equity, 
the  domestic  guardian,  who  has  charge  of  the  property,  will 
be  compelled  to  provide  for  the  maintenance  and  education 
of  his  ward  resident  abroad.  The  reason  upon  which  a  foreign 
guardian  is  denied  any  recognition  of  his  title  is  substantially 
this — ^that  all  his  authority  springs  out  of  his  official  character ; 
and  a  civil  officer  as  such,  can,  of  necessity,  possess  no  power 
beyond  the  limits  of  the  sovereignty  by  which  he  is  appointed. 
Such  exceptions  as  may  exist,  have  been  admitted,  not  ds 
Vol.  rv.— 22 
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Jvrej  bnt  ex  comitate.  The  lex  fori  primarily  prevails  in  the 
form  and  order  of  the  administration  of  jofitice,  and  foreign 
law  is  only  received  bo  far  as  it  is  found  consonant  with  sound 
principle  and  public  convenience — ^it  is  accepted  on  the  basis 
of  international  comity,  and  not  because  of  any  inherent 
right.  The  continental  jurists  go  further,  and  insist  upon  the 
absolute  right  and  title  of  the  guardian  appointed  at  the  place 
of  domicil,  wheresoever  the  ward  is  to  be  represented ;  but, 
neither  in  England  nor  in  the  United  States  does  this  doc- 
trine prevail.  Still,  however,  we  recognize  and  give  effect  to 
those  laws  of  the  domicil  of  a  party  which  constitute  the 
itattiSy  quality,  or  capacity  of  the  person,  and  place  minors 
under  the  authority  of  tutors  or  guardians,  to  such  an  extent 
as  in  the  discretion  of  the  court  may  seem  wise  and  proper. 
(1  Burge  Com.  pp.  5, 14,  26 ;  "ooL.  3,  p.  1010,  AYory  Gonf.  Z., 
§  492  to  %  504,  a.)  In  this  view  it  might  perhaps  be  compe- 
tent for  a  court  of  equity  to  permit  an  administrator  or  exe 
cutor  to  transmit  the  funds  of  a  minor  domiciled  in  a  foreign 
country  to  the  guardian  abroad,  on  satisfactory  evidence 
being  given  that  adequate  security  has  been  afforded  for  the 
faithful  administration  of  the  property.  This,  however,  would 
clearly  be  a  matter  of  discretion,  and*  not  of  strict  right  In 
the  absence  of  special  direction,  it  might  fall  within  the  pro- 
vince of  the  Surrogate  to  exercise  such  a  discretionary  power, 
but  the  statute  has  expressly  provided  the  mode  in  which  the 
rights  of  minors  in  this  respect  must  be  protected,  and  there 
is  no  room,  therefore,  for  any  course  of  procedure  resting 
upon  doubtful  or  imph'ed  powers.  The  Revised  Statutes 
authorize  executors  to  pay  legacies  due  minors  "to  the 
general  guardian,"  "  who  shall  be  required  to  give  security 
to  the  minor,  to  be  approved  by  the  Surrogate  for  the  faith* 
ful  application  and  accounting  for  such  legacy ;"  "  and  if  there 
be  no  such  guardian,  or  the  Surrogate  do  not  direct  such 
payment,  the  legacy  shall  be  invested  in  permanent  securities, 
under  the  direction  of  the  Surrogate,  in  the  name,  and  for  the 
benefit  of  such  minor,  upon  annual  interest,  and  the  interest 
may  be  applied  under  the  direction  of  the  Surrogate,  to  the 
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support  and  edacation  of  BQch  minor."  (2^.  S.^jp.  91,  §§  47, 
48,  49,  50,  51.)  Even  if  there  be  a  general  guardian,  deny* 
ing  his  authority  under  our  State  law,  the  Surrogate  must  see 
that  proper  securily  has  been  given  before  requiring  the  exe- 
cutor to  pay  the  legacy ;  and  if  no  guardian  has  been  ap- 
pointed or  security  has  not  been  given,  the  Surrogate  must 
direct  the  funds  to  be  paid  into  court,  and  invested  for  the 
minor's  benefit  This  course  may  in  some  cases  work  a  hard- 
ship; but  the  law  is  designed  for  the  protection  of  infants,  its 
provisions  are  precise  and  special,  and  it  is  my  duty  to  see 
them  properly  enforced.  Unless,  then,  a  guardian  be  appointed 
within  this  State,  the  legacy  due  to  this  infant  must  be  paid 
into  court,  and  invested  for  his  benefit.  The  interest  maybe 
transmitted  to  the  place  of  domicil,  from  time  to  time,  for  the 
maintenance  and  education  of  the  legatee,  under  the  direction 
of  the  Surrogate. 

The  testator  gave  to  his  niece,  wife  of  one  of  the  ezecutorSi 
the  sum  of  fifty  thousand  dollars,  and  to  each  of  the  executors, 
in  lien  of  conmiissions,  the  sum  of  two  thousand  dollars. 
These  legacies  were  paid  soon  after  the  grant  of  letters  testsr 
mentary,  and  the  residuary  legatees  now  claim  that  the  exe- 
cutors should  be  charged  with  interest  for  the  period  inter- 
vening between  the  time  of  payment  and  the  date  when  the 
payment  should  have  been  made  in  the  usual  course  of  admin- 
istration. The  term  of  one  y^ar  is  allowed  for  the  adjustment 
of  an  estate,  and  legacies  are  not  ordinarily  payable  before, 
unless  the  testator  has  specially  directed.  On  the  other  hand, 
residuary  legatees  are  entitled  to  all  the  profits  and  increase, 
{Pearaan  vs.  Pearson^  1  Sch.  ds  Zef.  10,)  to  all  the  interest 
and  income  accruing  during  the  year  allowed  for  settlement. 
In  other  words,  the  property  is  theirs,  subject  only  to  the 
payment  of  charges,  debts,  and  legacies.  If  any  debt  or 
legacy  be  claimed  before  it  becomes  due,  their  rights  are 
affected  if  the  executors  withdraw  a  productive  fund,  for  the 
purpose  of  paying  the  debt  or  legacy,  without  compelling  a 
rebate  of  interest.  In  such  a  case  the  executors  should  make 
good  the  loss  to  the  parties  injured.    For  example,  tbese 
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legacies  of  fifty-four  thousand  dollars,  at  the  time  of  payment, 
were  worth  less  than  their  face  by  the  interest  up  to  the  time 
ihey  fell  di;e,  and  the  eflpect  of  anticipating  the  payment  has 
been  to  take  the  interest,  or  the  use  of  the  fund,  if  productive, 
from  the  residuary  legatees  who  are  entitled  to  it,  and  give  it 
to  the  general  legatees,  who  are  not  entitled  to  it  Suppose 
a  bond  or  note  of  the  testator,  payable  five  years  after  his 
death,  without  interest, — ^the  injustice  of  an  immediate  pay- 
ment out  of  the  proceeds  of  productive  property,  converted 
into  money  for  that  purpose,  is  too  obvious  for  discussion. 
The  executors  must  then,  in  my  judgment,  place  the  residuary 
legatees  in  the  same  plight  and  condition  as  if  the  general 
legacies  .had  not  been  paid  tmtil  they  became  due.  On  look- 
ing into  the  accounts,  it  appears  that  the  executors,  at  the 
time  of  qualifying,  were  debtors  to  the  estate  in  an  amount 
sufficient  to  pay  these  legacies.  Had  that  indebtedness  con- 
tinued, they  would  have  been  chargeable  with  interest.  If  it 
was  in  fact  paid  at  the  time  of  taking  letters  testamentary, 
the  sum  should  have  been  deposited  or  kept  separate ;  and  if 
it  was  loaned,  or  paid  to  parties  not  entitled,  interest  should 
be  charged.  Under  the  circumstances,  the  executors  being 
debtors  to  the  estate  in  a  sum  more  than  sufficient  to  make 
the  payment,  and'  the  legacies  thug  unwarrantably  preferred 
being  substantially,  for  the  purposes  of  this  question,  payable 
to  themselves,  I  must  treat  the  fund  as  productive,  and  charge 
the  executors  with  interest  on  the  amount,  until  the  expira- 
tion of  one  year  after  the  letters  testamentary  were  issued. 
{Brad/ner  vs.  Favlhner^  2  Keman^  472.) 

By  the'  third  clause  of  the  will,  the  testator  provided,  as 
follows :  "  to  my  half  sisters,  Margaret  and  Bridget  McLoekey, 
now  sisters  of  the  Academy  of  the  Sisters  of  Charity,  near 
Dubuque,  in  the  State  of  Iowa,  I  bequeath  six  thousand 
dollars  to  ea"ch  of  them,  to  be  invested  in  good  State  stock, 
and  not  transferable  to  the  Academy,  nor  to  any  other  insti- 
tution, nor  to  any  person  or  persons  during  their  life.*'  Mar- 
garet, one  of  the  legatees,  died  before  the  testator,  and  I  am 
of  opinion  that  her  legacy  lapsed.    There  was  not  a  bequest 
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to  the  two  Bisters  in  joint  tenancy,  but  a  specified  sum  was 
given  to  each  in  severaltj,  so  that  there  is  no  possible  ground 
for  a  snirivorship.  The  words  '^  to  each,"  effect  a  separate 
gift  as  potently  as  if  the  benefactions  were  contained  in  differ- 
ent clauses  of  the  will.  The  provision  that  the  legacy  should 
not  be  '^  transferable  during  life,"  would  be  utterly  nugatory 
as  a  restriction  upon  absolute  owMrahip,  inconsistent  with 
the  previous  bequest,  were  it  not  for  the  direction  in  regard  to 
investment,  which  devolves  a  trust  upon  the  executory.  A 
restriction  upon  absolute  ownership  may  be  rejected  as  i^pug- 
nant  to  the  nature  and  incidents  of  the  estate  on  which  it  is 
ingrafted,  unless  there  be  a  valid  limitation  over,  upon  the 
occurrence  of  some  designated  event.  (1  Jarman  an  WiUsj 
257,  784.)  Where  there  is  a  truet^  however,  and  a  manifest 
intention  to  modify  the  mode  of  enjoyment,  the  court  will 
strive  to  sustain  the  intent.  I  do  not  think  that  the  testator 
intended  to  give  only  a  life  estate  to  these  legatees.  There  is 
no  disposition  made  of  the  fund  after  the  death  of  the  legatees, 
the  gift  itself  is  couched  in>  as  broad  and  unlimited  terms 
as  possible,,  and  then  follows  the  direction  for  investment, 
which  implies  that  the  property  shbU  remain  in  the  hands 
of  the  executors,  and  the  donees  shall  ,recei ve  only  the  ineome. 
But  it  is  welT  settled  that  a  gift  of  the  income  or  produce  of 
a  fund,  unaccompanied  by  words  limiting  the  duration  of  the 
benefaction,  confers  an  absolute  estate,  {Elton  rs.  Skeppard, 
1  £ro.  C.  C.  632 ;  PhUipps  vs.  Chrnnberlaimjey  4  Yeseyy  63 ; 
Ra/uAmgs  vs.  JenmingSj  13  Vesey^  39 ;  Adamson  vs.  Armitage^ 
19  Vesey,  416 ;  Stretch  vs.  WaiJcmSy  1  Madd.^  263 ;  Clough 
vs.  Wyn/ne^  2  Madd.  188.)  So  whatsoever  way  be  taken,  the 
same  result  is  reached,  the  gift  of  the  income  is  not  limited 
as  to  duration,  the  gift  of  the  sum  itself  is  general,  and  the 
bequest  is  to  be  treated  as  designed  to  pass  the  entire  pro- 
perty to  the  donees,  subject  to  the  proviso  that  it  shall  not 
be  transferable  during  life.  That  is  the  only  restraint  upon 
the  complete  ownership,  and  it  is  not  a  qualification  of  the 
gift,  but  only  a  mode  of  enjoyment  pointed  out.  The  very 
£bu^  that  the  power  to  transfer  during  life  was  excluded  in 
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terms,  is  indicative  of  a  power  to  transfer  on  death  being 
intended.  Certainly  if  the  testator  had  supposed  the  legatees 
had  only  a  life  estate,  he  wonld  not  have  established  a  restric- 
tion like  this,  for,  from  the  nature  of  the  case,  a  life-tenant 
has  no  power  to  transfer  the  principal  fund.  I  think  it  was 
the  intention  that  these  ladies  should  not  have  any  power 
while  living,  of  controlling  the  property,  that  the  income 
should  always  be  secured  to  them,  and,  at  the  i^ame  time, 
they  should  possess  a  power  of  disposition  on  their  decease. 
The  decree,  therefore,  must  provide  for  the  investment  by 
the  executors,  the  payment  of  the  income  to  the  legatee,  and 
of  the  principal  on  her  death  to  her  legal  representatives. 

It  appears  that  the  will,  which  has  been  presented  to  me 
for  construction,  was  executed  at  Paris,  in  September,  1854, 
without  such  formalities  as  are  requisite  to  a  valid  disposition 
of  real  property  in  the  State  of  New  York.  I  understood, 
upon  the  argument,  that  there  is  a  previous  will,  made  by  the 
testator  in  July,  1852,  still  existing,  which  was  executed 
according  to  the  forms  of  our  law.  It  will  be  proper,  there- 
fore, if  that  instrument  has  not  been  revoked,  to  have  it 
offered  for  probate ;  and,  if  proved,  it  will  control  the  dispo* 
sition  of  the  testator's  lands  in  this  jurisdiction. 
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In  ths  maUer  cf  the  Estate  ^Habyey  Bubdell,  deceased. 

Bt  the  law  of  this  State,  marriage  is  treated  merely  aa  a  cItU  contract,  not  reqair- 
ing  legal  fonni,  religioua  lolemnitiee,  or  any  special  mode  of  proof.  Mar- 
riage is  honorable ;  and  where  its  duties  are  Tolantarily  assumed  by  parties 
occupying  an  independent  position,  there  most  be  some  strong  and  control- 
ling motive  to  induce  a  suppression  of  the  relation. 

The  policy  of  the  law  is  opposed  to  concealment  of  the  marriage  contract ;  and 
when  there  has  been  no  cohabitation,  or  acknowledgment,  or  mark  of  the 
relationship,  but  the  parties  lived  as  single  persons,  and  the  alleged  contract 
was  first  announced  after  the  alleged  husband*s  death, — Hdd,  that  there  was 
no  presumption  in  favor  of  marriage,  but  against  it  In  such  case,  the  alle- 
gation should  be  viewed  with  jealousy,  and  strict  proof  be  demanded. 

In  a  question  of  identification,  where  there  is  no  recognition,  it  is  unsafii  to  rely 
upon  mere  resemblance ;  especially  where  the  comparuon  is  between  a  dead 
body  and  a  living  person,  the  powers  of  perception  in  the  observer  were  not 
unusual,  the  opportunities  for  observation  were  slight,  and  a  considerable 
interval  had  elapsed  between  the  dates  of  comparison. 

Where  direct  evidence  of  marriage  is  insufficient,  it  may  be  supplied  by  indirect 
and  collateral  proof  of  the  conduct,  treatment,  and  declarations  of  the  parties. 

Sentence  given  against  an  alleged  marriage,  on  the  ground  that  the  ceremony  was 
dandestine,  and  accompanied  by  suspicious  circumstances ;  there  was  no  proof 
of  cohabitation,  of  private  or  public  acknowledgment,  no  sufficient  evidence 
identifying  the  alleged  husband,  the  marriage  was  first  disclosed  after  the 
husband's  death,  and  the  declarations  and  acts  of  the  parties  were  entirely 
repugnant  to  the  marital  relation. 

HiirxT  L.  Clinton,  for  ClaimanL 

L  The  tefitimony  of  all  the  eye-witnesses  to  the  ceremony 
establishes  most  clearly  the  fact  of  the  marriage  between  the 
claimant  and  the  decedent. 

All  the  witnesses  who  were  present  at  the  marriage  cere- 
mony in  question  (to  wit,  Eev.  Mr.  Marvin,  who  oflSciated 
professionally,  his  servant  girl,  Sarah  Manahan,  and  An- 
gnsta  Cimningham,  daughter  of  the  claimant),  have  identified. 
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with  more  or  lesB  positiyenese,  the  corpse  of  the  decedent,  as 
that  of  the  person  who  was  married  to  the  claimant,  on  the 
28th  of  October,  1856.  Mr.  Marvin's  testimony,  taken  alone, 
would  be  amply  sufficient  to  establish  the  identity  of  the 
decedent.  He  (Mr.  Marvin),  is  strongly  corroborated  by 
the  servant  girl.  She  states  that  there  was  a  strong  resem- 
blance betiiveen  the  corpse  of  Dr.  Bordell  and  the  perton 
whom  she  saw  married ;  and  is  only  restrained  from  giving  a 
positive  opinion  by  the  consideration,  that  ^^  death  disfigoras 
so  mnch.^'  Mr.  Marvin  states,  with  great  positiveness,  that* 
he  has  no  doubt  whatever  that  the  gentleman  whom  he  mar- 
ried on  the  28th  of  October  was  Dr.  BLarvey  Burdell.  The 
fact  that  Mr.  Marvin  did  not,  upon  the  Coroner's  inquest, 
express  a  positive  opinion  as  to  the  identity  of  Dr.  BurdeU, 
does  not  in  any  way  militate  against  the  force  of  his  testi- 
mony before  the  Surrogate.  The  circumstances  under  which 
he  testified  before  the  Coroner  were  most  extraordinary  and 
peculiar.  Before  he  arrived  at  No.  81  Bond  street,  he  was 
made  to  believe  that  a  gross  fraud  had  been  practiced  upon 
him.  Upon  his  arrival  there,  and  before  an  opportunity  to 
view  the  corpse  was  afforded  him,  the  idea  was  "  preached 
into  him,"  by  the  throngs  of  people  in  the  hcfuse,  that  it  was 
Eckel,  and  not  Burdell,  whom  he  had  married  to  the  claim- 
ant. .  ^8  mind,  as  he  testifies,  was  preoccupied  with  that 
theory.  He  fully  believed  it  But  when  he  saw  the  corpse, 
its  resemblance  to  the  person  he  married  flashed  upon  his 
mind  so  strongly,  that  this  theory  was  almost  entirely  over 
thrown.  He  would  then  have  abandoned  it  altogether,  had 
he  not  been  told  that  Eckel  and  Burdell  were  so  like  each 
other  in  appearance,  that  one  might  readily  be  taken  for  the 
other  by  those  not  intimately  acquainted  with  them.  He, 
therefore,  expressed  no  positive  opinion  before  the  Coroner 
as  to  the  identity  of  Dr.  Burdell ;  but  contented,  himself  with 
stating,  that  the  corpse  bore  a  strong  resemblance  to  the  man 
he  married  on  the  28th  of  October.  His  opinion  upon  the 
subject  of  Dr.  Burdell's  identity  was  not  asked  when  be  gave 
his  evidence.    At  this  time,  Mr.  Marvin  had  not  seen  Eckel. 
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He  did  not  see  him  tuitil  Beveral  days  afterward. ""  Why  was 
not  Mr,  Marvin  confronted  with  Eckel?  especially  as  the 
latter  was  in  custody  at  the  time,  on  the  charge  of  murder, 
and  could  have  been  brought  before  the  Coroner  upon  five 
minutes'  notice.  Had  this  ]i)een  done,  Mr.  Marvin  would 
at  once  have  testified  that  he  had  no,  doubt  whatever  that 
the  body  of  Harvey  Burdell  was  that  of  the  man  he  married; 
and  no  question  as  to  the  genuineness  of  the  marriage  would 
ever  have  been  raised ;  for,  in  that  event,  there  never  could 
have  existed  a  reasonable  doubt  upon  the  subject.  From 
that  time  to  the  present,  the  relatives  of  Dr.  Burdell  and  their 
emissaries  have  dogged  Mr.  Marvin  by  day,  and  hunted  him 
by  mght,  in  order  to  entrap  him  into  loose  conversations,  so 
that  they  might  afterwards  give  a  garbled  statement  of  it  in 
evidence,  and,  by  distorting  his  language,  make  him  say 
something  he  never  intended.  They  have  continually  way- 
laid him,  and  resorted  to  means  with  a  view  to  overthrow  his 
testimony,  such  as  would  mantle  with  shame  the  cheek  of  an 
honest  man. 

As  soon  as  Mr.  Marvin  saw  Eckel  (who  bore  not  the 
remotest  resemblance  to  Dr.  Burdell),  he  was  positive  in  the 
opinion  that  he  married  Dr.  Burdell  to  the  claimant.  And 
he  so  stated  before  the  Grand  Jury,  within  two  weeks  or 
thereabouts,  subsequent  to  giving  his  testimony  before  the 
Cioroner. 

It  is  true,  Mr.  Marvin  testified  that  he  was  not  as  accurate 
as  some  in  his  observation  of  countenances;  but  in  this 
particular  case,  his  observation  of  the  man  he  married  was 
minute  and  close,  for  the  reason  that,  when  he  first  called, 
Mr.  Marvin  thought  the  man's  whiskers  were  false,  and  that 
he  (Mr.  Marvin)  could  see  daylight  through  them.  He, 
therefore,  upon  the  occasion  of  the  marriage,  scrutinized  the 
man  closely,  in  order  to  test  the.  accuracy  of  his  suspicion ;  as 
he  had  determined,  if  his  suspicion  proved  to  be  correct,  that 
'he  would  not  perform  the  ceremony.  His  (Mr.  Mai-vin's) 
positive  and  unequivocal  opinion  upon  the  point  of  identity 
should  have  controlling  weight  with  the  Surrogate.    The 
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intensitj  of  Mr.  Marvin's  observation  of  the  man  he  married 
is  illustrated  by  the  fact,  that  upon  being  confronted  with  the 
the  claimant  and  her  daughter  Augusta,  when  before  the 
Coroner,  he  did  not  identify  either.  The  reason  is  obvious. 
At  the  time  of  the  performance  of  the  marriage  ceremony, 
there  were  no  special  circumstances  (as  in  the  case  of  the  man) 
calculated  to  rivet  his  attention  upon  them.  The  idea  has 
been  broached  by  the  opposite  counsel,  that  the  fact  of  Mr. 
Marvin's  going  to  Goshen  to  supply  Dr.  Snodgrass'  pulpit, 
and  there  conversing  with  Dr.  Snodgrass'  family,  on  the  sub- 
ject of  the  marriage  in  question,  was  the  cause  of  his  arriving 
at  the  conclusion  that  he  had  married  Dr.  Burdell.  This 
idea  is  grossly  absurd,  not  to  say  puerile ;  for  Mr.  Marvin 
testifies  that  he  had  arrived  at  this  positive  opinion,  and  so 
expressed  himself,  before  he  went  to  Goshen. 

Mr.  Marvin  testifies  to  another  circumstance,  very  strongly 
corroborative  of  his  opinion  that  he  married  Dr.  Burdell. 
He  conversed  with  very  many  acquaintances  of  Dr.  Burdell, 
who  described  his  manners  and  appearance  to  the  witness. 
Mr.  Marvin  testifies  that  after  listening  to  such  descriptions, 
his  invariable  reply  was :  '^  You  have  described  the  man  I 
married." 

Augusta  Cunningham  testifies  positively  and  unequivocally, 
that  Harvey  Burdell  was  the  man  whom  Bev.  Mr.  Marvin 
married  to  her  mother,  on  the  28th  of  October.  The  Surro- 
gate must  base  his  judgment  upon  the  opinion  of  witnesses. 
Is  the  united  unimpeached  and  unimpeachable  testimony  of 
all  who  were  present  at  the  ceremony  to  be  ruthlessly  over- 
thrown t  Augusta  Cunningham  cannot,  by  human  possibility, 
be  mistaken  in  her  evidence  upon  this  point  Why  should 
not  the  positive  opinion  of  the  Bev.  Mr.  Marvin,  whose 
opportunities  of  judging  were  so  ample,  who  so  closely 
scrutinized  Dr.  Burdell  at  the  time  of  tiie  marriage,  set 
this  question  forever  at  rest.  Cannot  Mr.  Marvin,  who 
saw  Dr.  Burdell  under  such  peculiar  circumstances,  both* 
before  and  after  he  was  murdered,  better  judge  of  his  iden- 
tity, than  those  who  never  saw  Dr.  Burdell,  in  life  or  in 
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death!  This  is  not  a  case  where  there  is  a  conflict  of  evi- 
dence npon  the  point  of  identity ;  on  the  contrary,  the  testi- 
mony is  all  one  way.  The  three  witnesses  present  all  concur 
in  establishing  the  identity  of  decedent.  Most  respectfiiUy  I 
ask,  wonld  it  not  be  the  height  of  madness  to  disregard  the 
whole  evidence  on  the  subject  of  identity  ?  Could  a  secret 
marriage  ever  be  more  strongly  proven  ?  All  the  circum- 
stances established  by  the  other  side,  with  a  view  to  disprove 
this  marriage,  are  but  the  ordinary  concomitants  of  a  secret 
marriage.  K  idle  rumors,  vague  suspicions,  morbid  delusions, 
and  deplorable  hallucinations  are  to  take  the  place  of  positive 
proof,  strong  as  adamant,  and  firm  as  the  rock  of  Gibraltar, 
then,  this  marriage,  duly  solemnized,  will  be  rendered  null 
and  void ;  otherwise,  it  will  be  established  in  this  court. 

n.  The  testimony  of  the  Eev.  Mr.  Marvin  is  not  over- 
thrown, or  at  all  impaired  by  the  evidence  of  the  contestants. 

The  contestants  have  called  a  host  of  witnesses  who  claim 
to  have  had  convei'sations  with  Mr.  Marvin,  for  the  purpose 
of  showing  that  he  made  statements,  out  of  court,  contradic- 
tory of  his  evidence.  An  illustration  of  the  utter  worthless- 
ness  of  this  evidence  is  found  in  the  fact,  that  no  two  of  these 
witnesses  agree  with  each  other,  and  very  few  of  them  agree 
with  themselves  in  their  statements. 

I  shall  examine  the  testimony  of  the  principal  witnesses  of 
the  contestants  upon  this  head. 

Ex-Alderman  Yoorhies  testified  to  one  or  two  conversa- 
tions between  himself  and  Mr.  Marvin,  and  one  between 
himself,  Mr.  Tilden,  and  Mr.  Harriott,  after  Mr.  Marvin 
had  testified  before  the  Surrogate,  which  conversation,  as  he 
itates,  arose  out  of  the  fact  that  Mr.  Marvin's  testimony, 
before  the  Surrogate,  differed  from  statements  made  to  them 
by  nim. 

The  next  witness,  Mr.  Harriott,  testified,  that  this  last  con- 
versation occurred  before  Mr.  Marvin  had  given  any  testi- 
mony in  this  case ;  thus  contradicting  Alderman  Yoorhies, 
instead  of  Mr.  Marvin.    Mr.  Harriott  professed  to  give  the 
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exact  words  used  bj  Mr.  Marvin  in  a  conversatioii  with 
himself.  Mr.  EEarriott  stated,  that  his  memory,  was  so  good, 
that  weeks  and  months. after  a  conversation  occurred)  it  was 
in  his  power  to  repeat  the  exact  words  used.  He  was  asked 
if  he  conld  repeat  the  exact  words  he  had  used  ill  response 
to  a  question  put  to  him  a  few  mo(ments  before. 

He  replied :  "  Most  certainly  I  can."  He  attempted  it,  and 
left  out  almost  his  whole  answer.  He  attempted  it  again, 
but  essayed  only  to  give  the  substance,  and  met  with  very 
poor  success  at  that.  He  attempted  it  again,  but  found  it 
impossible  to  be  certain  as  to  any  of  the  words  he  had  used, 
and  could  give  only  a  vague  idea  of  what  he  supposed  he 
intended  to  say. 

Dr.  6.  F.  Maguire,  a  cousin  of  Dr.  Burdell's,  testified  tlunt 
Mr.  Marvin  told  him  that  the  man  he  married  was  thin  and 
epare,  and  that  his  whiskers  were  from  four  to  six  inches 
long ;  he  testified  that  Dr.  Burdell's  manner  and  speech  were 
very  quick.  The  extent  to  which  this  witness  gave  a  loose 
rein  to  his  prejudices  and  his  feelings  is  illustrated  by  the 
fact,  that  he  testified  that  the  decedent  ^^  could  not  be  other- 
wise than  quick  in  speech;'^  a  rank  absurdity. 

Dr.  8.  W.  Parmley  testified  that  Mr.  Marvin  told  him,  that 
the  man  he  married  '^  appeared  to  be  about  seventy  years  of 
age,  except  in  his  face."  He  also  testified  that  Mr.  Marvin 
told  him  that  he  did  not  examine  the  man  he  married,  or  note 
him  particularly,  until  he  called  the  next  day  for  his  certifi- 
cate, when  he  thought  he  saw  daylight  through  his  whiskers. 
In  these  particulars.  Dr.  Parmley  is  contradicted  by  the  entire 
evidence  throughout  the  case,  on  both  sides.  This  is  a  per- 
fect illustration  of  the  utter  unreliability  of  all  the  evidence 
introduced  by  the  contestants  under  this  head ;  especially 
when  it  is  remembered  that  the  object  of  such  evidence  is  to 
impeach  the  integrity  of  the  testimony  of  a  clergyman  whose 
character  is  above  reproach. 

John  Connery,  deputy  of  the  Coroner,  testified  tfant  when 
Mr.  Marvin  saw  the  corpse,  he  shook  his  head.  This  circum> 
stance  is  explained  by  Ofiicer  McClnskey,  who  was  present 
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on  this  occasion.  He  testified  that  the  claimant  was  brought 
into  the  room  where  the  corpse  laj^  with  a  view  to  ascertain 
whether  Mr.  Marvin  could  recognize  h^r,  and  that  it  was 
then,  and  not  while  Mr.  Marvin  was  viewing  the  corpse,  that 
he  shook  his  head ;  which  indicated  that  he  did  not  recognize 
the  claimant    This  question  was  put  to  the  witness: 

Q.  ^Did  ,he  (Marvin)  say  that  he  (the  corpse)  was  not 
the  man  f'^ 

A.  ^'  No ;  he  did  not  say  that  exactly.  He  said  he  could 
not  swear  positively.  He  expressed  no  opinion."  Yet 
another  witness  present  at  this  identical  time,  introduced  by 
the  contestants,  swears  positively  that  Mr.  Marvin  said, 
that  ^  that  was  not  the  man."  Thus  these  two  witnesses  for 
the  contestants,  flatly  contradict  each  other. 

Hie  next  witness  introduced  by  contestants  on  this  point  is, 
Mr.  CSiarles  Weldon,  a  Keporter  for  the  iT.  Y.  Daily  TimeSj 
He  testified  to  the  accuracy  of  the  report  of  Mr.  Marvin's 
testimony  be^re  the  Coroner.  By  this  report,  it  appears  that 
a  daguerreotype  of  Dr.  Burdell  was  shown  to  Mr.  Marvin ; 
and  he  testified  that  there  was  but  little  resemblance  between 
that  and  the  gentleman  he  married.  Most  of  the  witnesses 
for  the  contestants,  who  were  shown  this  daguerreotype,  tes- 
tified that  it  bore  little  or  no  i*e8emblance  to  Dr.  Burdell, 
and  that  they  could  not  recognize  it  as  his  likeness.  The 
report  of  Mr.  Weldon  proves  the  fact,  that  Mr.  Marvin  was 
not  asked  his  opinion  as  to  whether  the  corpse  was  that  of 
the  person  he  married.  The  discrepancies  in  the  testimony 
on  this  point  are  all  accounted  for,  upon  the  ground  that  the 
question  put  to  Mr.  Marvin  was  with  reference  to  the  resem- 
blance of  the  daguerreotype  (not  of  the  corpse)  to  the  man 
he  married. 

Captain  Dilks,  of  the  Fifteenth  Ward  police,  testified  that 
Mr.  Marvin  was  asked  by  the  Coroner  his  opinion  as  to 
whether  the  corpse  was  that  of  the  person  he  married.  All 
the  reports  of  the  case  put  in  evidence  by  the  contestants 
demonstrate  the  contrary.  This  witness  is  contradicted,  in  all 
the  important  details  of  his  evidence,  by  the  other  testimony 
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of  the  contestants.  His  niemory  is  vigoronslj  and  tenaciously 
blank,  on  many  points  important  for  the  claimant  Bobert 
Johnstone,  a  lawyer,  called  by  contestants,  testified  that  Mr. 
Marvin,  when  viewing  the  corpse,  stated,  he  did  not  identify 
the  body  positively,  and  that  he  desired  to  see  Eckel. 

Johnstone  stated,  that  Mr.  Marvin  remarked  that  he  conld 
see  no  difference  between  the  features  of  the  corpse  and  those 
of  the  man  he  married,  at  the  same  time,  pointing  out  a  simi- 
larity in  the  features,  in  several  particulars.  Mr.  Johnstone 
testified  that  the  whiskers  of  the  corpse  were  about  the  length 
of  his  little  finger,  while  many  of  the  witnesses  for  contestants 
stated,  that  they  were  less  than  an  inch  in  length.  Mr.  John- 
stone  also  testified,  that  Mr.  Marvin  in  that  conversation 
stated,  that  the  man  he  married  was  heavier  than  the 
corpse. 

Next  comes  the  testimony  of  Henry  L*  Bogardus,  who  was 
present  at  this  particular  conversation,  and  he  swears  exactly 
the  reverse  of  Mr.  Johnstone,  to  wit,  that  Mr.  Marvin  stated, 
that  the  corpse  was  heavier  than  the  man  he  married.  This 
shows  the  utter  treachery  of  the  memory  of  witnesses,  who 
attempt  to  detail  conversations  months  after  they  occur. 
Bogardus,  who  professed  to  have  been  a  close  observer,  on 
this  occasion,  could  not  tell  whether  the  corpse  had  mous- 
tache, goatee,  side  whiskers,  whiskers  under  the  chin,  whether 
the  face  was  covered  with  beard,  or  the  whole  &ce  was 
smoothly  shaven.  Neither  could  he  tell  whether  the  com- 
plexion of  the  corpse  was  pale  or  fiorid.  How  utterly  weak 
is  the  attempt  to  overthrow  the  solid  evidence  of  Mr.  Mar- 
vin, by  testimony  such  as  that  introduced  for  that  porpose 
by  the  contestants!  Had  the  claimant  attempted  to  bolster 
up  the  marriage  by  such  ''  airy  nothings,"  she  would  have 
been  scouted  out  of  court. 

I  will  now  hurriedly  glance  at  the  testimony  sustaining 
Mr.  Marvin.  Hector  Moore,  a  witness  called  by  contestants, 
on  his  cross-examination,  testified,  that  on  the  same  day  that 
Mr.  Marvin  gave  his  evidence  before  the  Coroner,  he  (Mr. 
Marvin)  told   the  witness  that  when  he  (Marvin)  came 

Of'  APPS 


NEW-YORK,  AUGUST,  1857.  861 


CUNMXMOHAM    VS.    BUBDELL. 


to  81  Bond  street,  that  day,  he  thought  Burdell  was  not  the 
man  he  married ;  but  that,  upon  examining  the  corpse,  he  at 
once  changed  hid  opinion,  and  became  convinced  that  the 
corpse  was  that  of  die  person  he  married,  that  the  Coroner 
tried  to  make  him  swear  positively,  either  that  Burdell  was, 
or  was  not  the  man,  which  he  refused  to  do,  especially  as  he 
had  not  seen  Eckel. 

John  McOluskey,  a  policeman,  attached  to  the  Coroner^s 
office,  introduced  by  claimant,  testified,  that  on  that  day, 
Mr.  Marvin,  upon  being  asked  as  to  the  identity  of  Burdell, 
stated,  that  the  corpse  and  the  person  he  married,  were  one 
and  identical. 

Mr.  Marvin  added :  '^  The  more  I  look  at  the  corpse,  the 
more  impressed  I  am  that  is  the  man  I  married."  Mr.  Ezra 
Bliss  confirms  the  statement  of  these  two  witnesses. 

Jeremiah  B.  Fellows,  a  merchant,  introduced  by  claimant, 
testified,  that  he  was  present  at  the  inquest  on  the  day  that 
Mr.  Marvin  testified,  and  he  then  asked  Mr.  Marvin  whether 
it  was  Dr.  Burdell  he  married  ?  Mr.  Marvin  replied :  ''  He 
was  as  positive  as  he  could  be  that  it  was,  but  that  if  Eckel 
was  so  like  Burdell  that  the  two  were  scarcely  distinguish- 
able, it  might  be  doubtful." 

Dr.  Uhl  testified,  that  at  or  about  the  same  time,  he  heard 
Mr.  Marvin  say,  that  the  points  of  resemblance  were  strong. 
Upon  a  fair  view  of  all  the  testimony  on  this  point,  pro  and 
eon,  it  is  clear,  that  Mr.  Marvin  is  overwhelmingly  sus- 
tained. The  attempt  to  impeach  or  shake  his  evidence  is 
most  lame  and  impotent. 

Again,  I  maintain  that  the  description  Mr.  Marvin  gave 
of  the  man  he  married,  was  a  correct  description  of  Dr. 
Burdell.  Mr.  Marvin  testified,  that  the  man  stooped,  was 
slow  of  speech,  walked,  and  (except  in  the  face)  appeared 
like  one  sixty  or  sixty-five  years  of  age. 

While  the  Herkimer  witnesses,  in  their  exuberant  enthusi- 
asm, make  Burdell  so  straight  as  to  bend  backwards,  Mr. 
Maguire  (his  cousin),  and  the  other  witnesses,  on  both  sides, 
concede  that  he  had  an  inclination  of  the  head  forward. 
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Samuel  A.  Seekman,  a  merchant  of  this  city,  testified  that 
he  had  known  decedent  for  twelve  years,  that  he  had  ^'fre- 
quently seen  him  walking  with  his  eyes  down,  and  there  was 
a  stoop  of  the  head,  rather  than  the  shoulders.  His  walk 
was  shuffling  and  rocking." 

Dr.  Walter  B.  Roberts  testified,  that  his  relations  with 
Dr.  Burdell  were  very  intimate,  and  he  had  known  him  for 
three  years.  He  testified  that  a  person,  at  first  sight,  ^ould 
say  that  Dr.  Burdell  was  round  shouldered,  from  a  habit  he 
had  of  stooping ;  that  when  he  walked  his  head  bent  forward, 
and  he  seemed  to  be  looking  at  the  pavement.  Dr.  Boberts 
also  testified  that  Dr.  Burdell's  beard  was  very  thick,  under 
the  chin,  and  about  the  mouth  i  and  that  at  first  view  his 
entire  whiskers  appeared  to  be  very  heavy,  but  that  on  a 
near  and  closer  examination,  it  was  perceptible  that  they 
were  rather  thin  on  the  sides  of  the  face.  It  is  not  impossi- 
ble, that  Mr.  Marvin  might  have  supposed  his  whiskers  to 
be  thicker  and  longer  than  they  actually  were,  for  the  reason, 
that  his  attention  was  directed  to  them,  not  to  ascertain  their 
size,  but  to  determine  whether  or  not  they  were  false.  The 
testimony  of  Dr.  Uhl  in  regard  to  the  manner  of  Dr.  Bur- 
dell is  important.  Dr.  Uhl  testified,  that  Dr.  Burdell  had 
two  different  sets  of  manners :  I  will  quote  Dr.  Uhl's  language : 
^^  When  he  (Dr.  Burdell)  called  on  professional  or  delicate 
business,  he  would  speak  slowly,  with  a  long  interval  between 
his  sentences,  hedtating,  hanging  his  head  a  little,  drawling 
out  his  words,  &c. ;  at  other  times,  his  voice  was  quick  and 
sharp."  The  testimony  introduced  by  contestants  to  show 
the  general  habit  of  decedent,  does  not  at  all  confiict  with 
that  of  Dr.  Uhl  as  to  his  manner  on  particular  occasions. 

One  word  on  the  subject  of  Dr.  Burdell's  whiskers,  which 
have  loomed  up  in  this  case  with  such  terrible  significance. 
Our  learned  opponents  seem  to  have  regarded  these  whiskers 
as  the  very  bulwark  of  their  defence.  An  army  of  witnesses 
have  been  introduced  for  the  purpose  of  showing  that  Dr. 
BurdeU  never  wore  side  whiskers ;  and  that,  probably,  at  Uie 
time  of  the  marriage  in  question,  he  wore  no  beard.    The 
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contestants,  however,  finally  introduced  Mr.  Barr,  Dr.  Bnr- 
dell's  barber,  who  testified,  that  to  hiis  certain  knowledge,  Dr. 
Biurdell  let  his  entire  beard  grow  from  the  first  of  September 
1856  to  the  time  of  his  death.  Dr.  TThl  testified^  that  on  the 
87ih  of  October  (the  day  before  the  marriage)  he  saw  Dr. 
Bnrdell,  and  observed  that  his  whiskers  were  full  and  black. 
Dr.  Daniel  D.  Smith  testifies,  that  he  saw  Dr.  Bufdell  on 
the  morning  of  the  81st  of  October,  that  he  wore  his  whiskers 
all  over  his  face ;  and  thej  were  large  and  black,  that  his 
appearance  was  so  much  altered,  the  witness  did  not  recog- 
nize him  until  he  (Burdell)  spoke  to  him.  Thus,  it  appears 
most  conclusively,  that  the  description  Mr.  Marvin  gave 
of  the  man  he  married,  was  a  correct  description  of  the 
decedent. 

A 

4 

HL  The  testimony  of  August^  Cunningham  has  not  been 
impeached,  direotly  or  collaterally,  nor  in  any  degree  weak- 
ened by  any  available  evidence  adduced  in  the  case. 

If  D^.  Burdell  was  not  married  to  the  claimant,  this  wit- 
ness is  not  only  guilty  of  the  most  diabolical  perjury,  but  of 
aiding  and  abetting  her  mother  in  the  astounding  crime  of 
procuring  another  to  personate  Dr.  Burdell  in  the  marriage 
ceremony.  If  she  be  guilty  of  these  two  crimes,  you  can 
hardly  stop  short  of  the  conclusion,  that  she  has  stained  her 
8ouI  with  blood-guiltiness.  What  motive  but  that  of  piurder 
could  have  prompted  a  simulated  marriagiet  Crime  is  not 
to  be  assumed.  The  presumptions  of  law  and  htunaziity  are 
m  favor  of  innocence,  until  the  contrary;  appear.'  Law,  just* 
ice,  and  humanity  forbid  that  you  impute  such  crimes  to 
this  young  girl,  unless  they  be  clearly  proven  against  her  by 
the  evidence.  I  defy  my  learned  opponents  to  point  to  any 
evidence  iuv-this  case  proving,  or  tending  to  prove,  any  <^ 
these  most  horrible  crimes.  Let  them,  if  they  can,  point  to 
any  reliable  evidence  calculated  even  to  raise  a  reasonable 
suspicion.  This  witness  has,  on  three  difierent  occasions, 
testified  on  the  subject  matter  of  her  evidence  in  this  case ; 
first,  before  the  Coroner ;  second,  on  the  trial  of  her  mother 

Vol.  IV.— 23 


364       CASES  IN  THE  SURROGATE'S  COURT. 


CUNNINGHAM    V3,    BU&DSLL. 


for  murder ;  third,  before  the  Surrogate.  On  each  occasion, 
her  evidence  was  given  in  great  detail.  Thrice  has  she  been 
cross-examined  with  great  dexterity  and  extraordinary  sever- 
ity. I  shall  not  go  into  detail  as  to  her  testimony,  before 
the  Coroner,  in  the  Court  of  Oyer  and  Terminer,  and  in  this 
court,  with  a  view  of  comparing  part  by  part,  for  the  pur- 
pose of  showing  the  trivial  inaccuracies  and  discrepancies 
that  could  not  but  occur  under  such  circumstances.  The 
testimony  given  on  each  of  these  three  occasions  is  substan- 
tially the  same.  With  a  view  to  account  for  any  discrepan- 
cies that  may  appear  between  her  testimony  before  the  Coro- 
ner and  in  this  court,  I  will  invoke  your  attention  to  the 
extraordinary  and  unparalleled  circumstaiices  under  which 
she  first  testified.  Her  home  for  one  long  week  had  been 
converted  into  a  prison.  It  was  filled  with  the  police  and 
besieged  by  a  mob.  Her  mother,  her  sister,  and  herself 
were  confined  there  as  prisoners,  and  treated  as  outlaws ;  for 
even  the  right  to  see  and  advise  with  counsel  was  denied 
them — ^a  right  guaranteed  by  the  Constitution,  and  which,  in 
practice,  has  always  been  accorded  to  even  the  most  des- 
perate and  abandoned  criminals.  Every  one  who  spoke  to 
them  in  words  of  kindness  was  branded  as  with  the  mark  of 
Cain.  The  fearful  and  appalling  murder  of  her  step-father 
was  quite  sufficient  to  overthrow  and  exhaust  one  of  weak 
constitution,  and  who  had  suffered  for  years  with  broken 
health.  Surrounded  by  scenes  of  tumult  and  brutality — 
worried,  jaded,  worn  out  with  sufferings,  indignities,  and 
calamities ;  her  strength  gone,  her  nervous  system,  for  the 
time,  broken  down,  she  went  upon  the  stand  to  testify ;  the 
atmosphere  of  the  room  contaminated  and  fetid;  her  eyes 
compelled  to  meet  the  concentrated  gaze  of  a  gaping  crowd 
— can  you  not  excuse  trepidation,  nervousness,  !or  confusion, 
under  such  circumstances?  She  might  well  b^ excused  for 
any  statements  then  made  by  her.  But  she  has  been  remark* 
ably  accurate  and  consistent  upon  material  points,  thus  show* 
ing  the  power  of  innocence  and  the  force  of  truth.  It  is 
true  Recorder  Smith  has  testified  that  during  her  examina- 
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tion  (wliich  was  conducted  chiefly  by  himself)  she  was  calm; 
but  her  calmness  was  nothing  but  the  very  excess  of  excite- 
ment. Her  examination  lasted  many  hours.  With  a  yiew 
to  show  that  he  observed  her  manner,  the  Becorder  testified 
that  he  did  not  think  he  took  his  eyes  off  from  her  for  an 
instant  during  the  whole  examination.  Here,  then,  you  have 
the  witness  in  a  state  of  physical  exhaustion — ^a  densely 
packed  crowd  staring  at  her — and,  in  addition,  the  finxily- 
knit  countenance,  the  compressed  lips,  and  the  prominent, 
fixed  gaze  of  the  Recorder  directed  towards  her  for  hours. 
In  order  to  show  the  merciless  severity  of  the  cross-examina- 
tion  to  which  she  was  subjected  by  the  Becorder,  I  will  cite 
a  few  specimens.  [Mr.  Clinton  proceeded  to  cite  at  consider- 
able length  from  a  verbatim  report  of  the  examination  of 
this  witness.]  Let  me  ask  the  counsel,  with  their  ingenuity, 
with  their  perseverance,  with  the  untiring  spirit  of  persecu- 
tion of  Burdell's  relatives  to  back  them,  why  it  was  that,  for 
four  long  months  devoted  to  this  case,  during  all  of  which 
time,  according  to  the  testimony,  they  have  been  quite  ubi- 
quitous— ^for  the  witnesses  speak  of  them  as  being  almost 
everywhere — ^they  have  been  unable  to  produce  any  evi- 
dence to  impeach  the  character  of  Augusta  Cunningham? 
During  all  this  time,  multitudinous  and  vigilant  inquiries  in 
all  directions  have  been  made  in  relation  to  the  claimant  and 
her  daughters.  Everything  in  their  previous  history  has 
been  brought  before  the  public.  Augusta  Cunningham  is 
well  known  where  she  has  lived.  She  has  been^  your 
schools  and  seminaries ;  she  has  not  a  small  circle  of  ac- 
quaintances and  friends,  by  whom  she  is  respected  and 
beloved.  Yet  no  living  person  can  be  found  to  come  into 
court  and  say  aught  derogatory  of  her  character.  Was  it 
not  enough  that  the  mother  of  this  lady  should  have  been 
dragged  through  a  criminal  court — ^hunted  and  persecuted 
for  a  crime  of  which  she  was  innocent  as  the  babe  unborn — 
had  she  not  calamity  enough  in  the  loss  of  her  lawful 
husband — ^was  it  not  enough  that  the  learned  counsel  should 
thus  seek  to  blacken  and  destroy  the  character  of  the  mother 
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of  this  young  girl — was  it  not  enough  that  thjs  relatives  of 
Burdell,  in  their  attempts  to  get  hold  of  his  property,  should 
seek  to  ride  into  possession  over  the  dead  body  of  my  client 
^•was  not  all  this,  enough,  without  seeking  to  blast  for  ever 
the  reputation  of  a  girl  whose  character  is  as  pure  and 

"  Chaste  as  the  icicle 
That's  curdled  hy  the  frost  from  foantain. 
And  hangs  in  Dtan*s  temple  V* 

How  does  the  other  side  attempt  to  overthrow  the  testimony 
of.AugiiBta  Cunningham?  Simply  by  contradicting  her  on 
collateral  points.  They  seek  to  show,  first,  that  the  decedent 
was  absent  from  the  city  of  New  York  on  the  25th,  26th,  and 
27th  of  October — (Augusta  having  stated  that  he  was  here 
on  those  days). 

The  (Contestants  first  endeavored  to  prove  that  the  decedent 
was  not  in  the  city  of  New-York,  on  the  28th,  the  day  of  the 
marriage. 

Dr.  Allen  T.  Smith,  a  pretended  partner  of  the  decedent 
at  this  time,  together  with  Fagg,  swore  that  Burdell  was 
absent  from  the  city  of  New- York  from  the  2Yth  of  Octob^, 
until  a  week  or  more  thereafter.  This  testimony  was  placed 
in  the  foreground  by  our  lea(med  adversaries,  thus  showing 
that  their  original  intention  was,  to  prove  that  decedent  was 
absent  from  this  city  during  the  entire  week  in  which  the 
marriage  occurred.  Failing  in  this,  by  reason  of  the  rotten- 
ness oftlheir  testimony,  their  next  effort  is  directed  to  prov* 
ing  that  the  decedent  was  in  Herkimer  on  the  25tii,  26th  and 
27th  of  October,  1856,  which  attempt  was  attended  with  no 
better  success  than  the  other,  notwithstanding  they  had  some 
three  or  four  months  within  which  to  get  up  this  alibi  ;  while 
the  testimony  for  the  claimant,  in  answer  to  the  great  mass 
of  evidence  on  behalf  of  the  contestants,  was  crowded  into 
almost  as  many  days.  EH  Taylor,  the  keeper  of  a  hotel  at 
Herkimer,  testified  that  Dr.  Burdell  arrived  there  on  Satur- 
day the  25th  of  October,  and  remained  there  until  three  or 
four  o'clock  on  the  afternoon  of  the  Monday  following,  when 
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he  left  for  New-York.    Mr.  Laflin,  a  paper  mannfacturer, 
residing  at  Herkimer,  left  in  that  train  which  Burdell  would 
have  taken,  according  to  the  testimony  of  Eli  Taylor.    Laflin 
came  immediately  to  New- York,  and  being  well  acquainted 
with  the  decedent,  the  probabilities  are,  that  he  would  have 
seen  him,  had  he  come'  to  New-York  at  that  time,  as  repre- 
sented.    Eli  Taylor  testifies  that  a  patent  suit  of  Taylor  vs. 
Gray  was  tried  in  the  village  of  Herkimer  on  the  27th  of 
October,  and  that  Dr.  Burdell  was  present  on  that  occasion. 
He  testifies  to  one  circumstance,  which  shows  conclusively 
that  the  visit  at  Herkimer,  to  which  all  the  Herkimer  wit- 
nesses testify,  did  not  occur  in  the  latter  part  of  October,  but 
near  the  last  of  November.    He  says,  that  Dr.  Burdell,  when 
he  arrived  at  Herkimer  on  the  Saturday  in  question,  stated, 
that  he  expected  to  meet  Mrs.  WUson^on  board  the  boat  that 
came  from  New-York.    That  fact  speaks  volumes  in  this  case, 
for  it  was  on  the  last  Saturday  in  November  that  Mrs.  "Wil- 
son left  New- York  for  Herkimer,  and  the  decedent  expected 
to  meet  her  on  board  the  boat.    This  is  a  conceded  fact  in 
the  case:  Mrs.  Wilson  testifies  to  it  herself.    The  other  wit- 
nesses from  Herkimer  have  all,  if  honest,  made  a  mistake  of 
a  month  in  point  of  time.    For  all  the  testimony  shows  that 
Dr.  Burdell  arrived  in  Herkimer  on  Saturday,  the  29th  of 
November,  and  remained  there  until  the  ensuing  Monday. 
This  view  harmoni2es  all  the  conflicting  evidence  on  this 
point     At  the  precise  time  Eli  Taylor  testified  that  Dr. 
Burdell  was  in  Herkimer,  he  (Taylor)  was  in  Ne'y-York 
visiting  his  brother,  Elias  Taylor.    This  fact  is  testified  to  by 
Elias,  who  recollects  it  distinctly.    He  fixes  the  date  by 
reason  of  the  death  of  his  daughter,  and  a  visit  subsequently 
made  to  the  cemetery  by  himself  and  brother,  for  the  pur- 
pose of  inspecting  her  grave.    Another  circumstance  worthy 
of  consideration  is,  that  Eli  Taylor  did  not  produce  the 
register  of  his  hotel ;  although,  for  aught  that  appears,  Dr. 
Bordell  when  there,  was  in  the  habit  of  registering  his  name. 
I  contend,  from  the  circumstances  of  the  case,  that  Taylor's 
register  was  not  forthcoming,  for  the  reason  that  he  was  told 
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not  to  bring  it.  It  appears,  by  the  evidence  of  Mr.  Stephens 
and  others,  that  Taylor  kept  a  register,  in  which  were  entered 
the  names  of  his  gaests.  It  is  a  fair  inference,  to  draw  from 
the  non-production  of  this  register,  that  had  it  been  produced, 
it  would  have  appeared  that  the  decedent,  whenever  he  went 
to  Herkimer,  entered  his  name  in  it. 

Next  in  order  comes  the  testimony  of  Cephas  Johnson, 
justice  of  the  peace  at  Herkimer,  who  swore  that  the  suit  of 
Taylor  vs.  Gray  (which  I  denominate  the  alibi  suit)  was 
actually  tried  on  the  27th  of  October.  Our  learned  adver- 
saries thought  it  a  grievous  offence,  that  Mr.  Marvin's  cer- 
tificate of  marriage  was  not  in  all  respects  in  compliance 
with  the  requisition  of  the  statute.  The  docket  of  Justice 
Johnson,  introduced  here  as  proof  of  a  date,  lacks  all  the 
legal  elements  of  a  docket.  This  the  justice  admits.  He 
swears  that  entries  of  trials  are  made  in  his  docket  in  their 
chronological  order,  and  at  the  time  they  occur.  The  ei^jy 
of  the  case  of  Taylor  vs.-  Cfray  is  made  after  that  of  cases 
tried  in  November,  December,  January,  and  one  on  the  3rd 
of  February.  In  order  to  extricate  himself  from  this  dilem- 
ma, he  says,  that  there  are  plenty  of  blank  leaves  in  his 
docket,  and  he  enters  cases  without  regard  to  chronological 
order.  Yet  the  docket,  when  produced,  contained  no  blank 
leaves,  or  entries  of  cases,  out  of  chronological  order,  except 
the  one  of  Taylor  vs.  Cfray.  The  entry  in  this  case  was 
made  several  days  after  the  death  of  Dr.  Burdell.  The 
interpolation  in  the  record  is  a  controlling  circumstance 
against  the  testimony  of  Justice  Johnson.  I  pronounce  this 
a  fictitious  entry  got  up  for  the  occasion.  The  original  min- 
utes of  evidence,  which  he  produced,  rendered  "  confusion 
worse  confounded,"  the  second  page  came  before  the  first ; 
they  were  written  in  pencil,  and  proved  nothing,  except 
that  a  sheet  of  letter  paper,  with  pencil  marks  on  it,  was  in 
the  possession  of  the  aforesaid  justice.  I  will  not  stop  to 
allude  to  .the  different  entries  made  in  different  ink,  each 
one  contradicting  the  others,  and  all  of  them  contradicting 
the  statements  of  the  witness  on  direct  examination ;  but  I 
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will  ask  the  Snrrogate  to  remember  the  flimsy  and  nnsatifi- 
factory  excnfies,  which  this  JuBtice  of  the  Peace  made,  when 
it  was  discovered,  either  that  he  or  some  one  else  had  fabri- 
cated this  entry.  Next  comes  the  testimony  of  Samnel  Earle, 
a  lawyer  from  Herkimer.  He  swears  that  Burdell  was  there 
on  the  27th  of  October,  and  was  present  at  the  trial  of  the 
suit  of  Taylor  vs.  Oray^  which  did  not  occur  at  that  time. 
The  fact  appears  in  all  the  Herkimer  testimony,  that  Burdell 
did  not  transact  any  business  there  at  the  time,  nor  did  he 
put  his  name  to  paper.  At  this  time,  Burdell  was  very  busy 
in  New  York,  in  the  Frazer  matter,  and  in  the  Griffin  suit,  in 
which  he  had  an  interest,  to  say  nothing  of  his  own  pro- 
fessional business.  As  he  had  no  business  at  Herkimer  at 
this  time,  it  is  not  probable,  that  he  would  go  there  under 
such  circumstances. 

Next  comes  the  testimony  of  Dolphus  F.  Payne ;  he  seeks 
to  fix  the  date  of  BurdelPs  visit  at  Herkimer  by  a  political 
aadreee  made  by  him  on  the  25th  of  October.  His  testimony 
as  to  time  is  entitled  to  no  weight.  There  was  nothing  in 
the  fact  of  his  seeing  Dr.  Burdell  at  Taylor's  Hotel,  in  Her- 
kimer, which  would  particularly  attract  his  attention ;  he  had 
frequently  seen  him  there  before.  He  did  not  pretend  to 
have  recollected  the  fact  of  having  seen  Dr.  Burdell  at  Her- 
kimer on  the  26th  of  October,  until  some  time  in  the  month 
of  April  last.  He  only  recollected  the  fact  then,  from  having 
heard  the  matter  talked  over  by  the  Earles.  He  also  testified, 
that  he  supposed  that  Burdell  was  in  Herkimer  on  the  28th 
of  October,  not  only  from  his  own  recollection,  but  from  the 
fact  that  Mr.  Earle  told  him  so.  This,  Mr.  Earle  positively 
denied.  Whenever  Burdell  was  in  Herkimer,  the  witness 
Payne,  always  saw  him,  for  the  reason  that  they  both  put  up 
at  tlie  same  hotel.  There  is  a  significant  circumstance  to 
which  Mr.  Payne  testified,  which  is,  that  when  he  saw  Bur- 
dell in  Herkimer,  (which  he  erroneously  supposed  to  have 
been  on  Sunday  the  26th  of  October),  he,  Burdell,  went  to 
church ;  that  this  was  the  only  occasion  on  which  he  ever 
knew  Burdell  attend  church  in  Herkimer.     Mrs.  Wilson 
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sVrears  iliat  on  Sunday,  the  80th  of  NoTember,  at  Herkimer, 
Dr.  Burdell  went  to  chnrch  with  her,  or  some  member  of  her 
family.  This  is  another  pregnant  (urcmnstance,  showing  that 
all  the  Herkimer  witnesses  mistook  the  supposed  visit  of  Dr. 
Bardell  in  October,  for  the  one  made  by  him  in  November. 

l^ext  comes  Christopher  0.  Wetherstein,  who  testified,  that 
he  saw  Dr.  Bnrdell  in  Herkimer  on  the  afternoon  or  evening 
of  the  25th  of  October.  He  professed  to  remember  this  from 
thQ  fact,  that  the  fire  company  to  which  he  belonged  had  a 
parade  on  that  afternoon,  at  which  he  wore  a  silver  tmmpet 
which  had  been  won  by  the  company  at  an  agricnltnral  fair 
in  another  connty,  some  months  previously.  He  testified 
that  the  fire  company  had  a  parade  on  the  last  Saturday  of 
every  month ;  down  to,  and  including  the  month  of  KQvem- 
ber ;  that  on  such  occasions,  after  the  silver  trumpet  had  been 
obtained,  he  wore  it.  It  was  undoubtedly  on  the^last  Satur- 
day of  November,  instead  of  October,' that  he  saw  Burdell  in 
Herkimer ;  there  was  no  circumstance  by  which  he  could  ^ 
the  date  in  October,  which  would  not  with  equal  force  applj 
to  November, 

Next  in  order  comes  the  testimony  of  Mrs.  Mary  Wilson, 
an  own  cousin  of  the  decedent.  She  swears  that  she  saw 
Burdell  in  Herkimer  on  the  26th  and  27th  of  October.  It  ia 
enough  to  say,  in  reference  to  her  testimony  in  this  conneo- 
ticm,  that  she,  repeatedly,  in  speaking  of  Dr.  Bnrdell's  visit 
in  October,  specifies  convereations  which  did  oocur  upon  the 
November  visit;  in  fact,  almost,  if  not  quite  every  conversa- 
tion, that  she  alleged  to  have  occurred  with  Dr.  Burdell  in 
October,  she  is.  forced  to  admit,  actually  took  place  on  his 
visit  to  Herkimer,  in  the  latter  part  of  November.  If  she  is 
honesty  she  is  mistaken  about  the  time ;  if  she  is  not,  her  tes- 
timony is  entitled  to  no  weight* 

The  testimony  Of  the  Herkimer  witnesses  introduced  by 
the  contestants,  when  fairly  construed,  demonstrates  beyond 
all  doubt,  that  the  decedent  was  not  in  Herkimer  on  the  25th, 
26th,  and  27th  of  October ;  and  that  the  witnesses  mistook 
his  supposed  visit  at  that  place  in  October,  for  the  one  he 
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actnallj  made  in  November,  thus  making  a  mistake  of  one 
entire  month. 

I  will  now  invoke  the  Surrogate's  attention  to  the  testiioon  j 
of  the  claimant,  ntterly  overthrowing  this  pretended  Herki- 
mer alibi.  ¥ipt  in  order  is  the  evidence  of  the  clerks  of  the 
Lafarge  Honse,  where  decedent  took  his  meals,  showing  that 
he  was  there  at  that  time.  Dr.  Burdell  was  a  very  penurious 
man.  The  Ziafarge  House  clerks,  Messrs.  Hill  and  Stone, 
testify  that  whenever  he  left  town,  even  for  a  day  or  two,  it 
was  his  invariable  habit  to  settle  his  bill,  and  when  he 
returoed  commence  a  new  account.  The  object  of  this  was 
to  avoid  paying  the  price  of  his  board  when  absent ;  as  it  was 
against  the  rules  of  the  house  to  make  any  deduction  in  the 
bill  for  such  temporary  absence.  To  those  acquainted  with 
Burdell,  the  fact  that  his  bill  was  running  on  at  the  Lafarge, 
is  conclusive  proof  that  he  was  not  absent. 

The  directors  of  the  Artizan's  Bank  have  proved  that  Bur- 
dell attended  meetings  of  the  directors  on  the  24th  and  28th 
of  October. 

Mr.  Alexander  Frazer  testifies,  that  he  saw  BurdeU  every 
day  from  the  24th  to  the  28th  day  of  October  inclusive,  con- 
versed and  advised  with  him  in  relation  to  his  (Frazer's) 
affairs  with  the  bank.  The  nature  of  his  business  with  the 
bank  was  such,  as  to  engrave  upon  his  memory,  almost  in 
letters  of  fire,  the  events  which  transpired  during  that  inter- 
val. Important  action  had  to  be  taken  by  him.  Dr.  Burdell 
was  his  principal  adviser.  He  consulted  with  him  daily,  and 
several  times  a  day.  Had  Burdell  been  absent  three  days 
out  of  the  four,  comprising  that  interval,  that  circumstance 
would  have  so  disconcerted  Mr.  Frazer  as  to  have  left  an 
undying  impression  upon  his  memory.  He  and  Burdell 
boarded  together  at  the  Lafarge  Hotel.  He  recollects  par- 
ticularly that  Burdell  dined  with  him  on  Sunday,  the  26th 
of  October.  Li  this  particular,  he  is  corroborated  by  his  son 
Clarence,  who  recollects  and  swears  to  the  fact,  with  great 
positiveness.  Augustus  Prime,  the  head  waiter  of  the  hotel, 
corroborates  the  statement. 
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Next  in  order  is  the  testimony  of  George  "W.  Douglass,  a 
person  in  the  employ  of  Mr.  Eckel,  a  young  man  of  nn- 
douhted  character,  whom  no  one  has  attempted  to  impeach. 
He  testifies,  that  on  Sunday,  the  26th  of  October,  he  called 
at  31  Bond  street  to  see  Mr.  Eckel,  for  the  purpose  of  getting 
a  decided  answer  from  him  as  to  whether  he  would  take  the 
book-case  bedstead  from  Mr.  Smith;  and  while  there,  he  saw 
Dr.  Burdell.  He  knows  this  occurred  on  the  Sunday  before 
the  delivery  of  the  book-case  bedstead,  which  took  place 
on  Tuesday,  the  28th  of  October,  according  to  the  testimony 
of  Douglass  and  Mr.  Smith,  fortified  as  they  are  by  the  bill 
and  check  received  in  payment,  both  of  which  bear  date  on 
that  dav. 

In  this  connection,  the  testimony  of  Mr.  Barlow  and 
Walter  B.  Eoberts  is  important  The  latter  testified  that 
he  saw  Dr.  Burdell  on  Saturday,  the  day  after  Mr.  Frazer's 
resignation,  when  the  affairs  of  the  bank  were  discussed 
between  them.  On  Sunday,  the  decedent  was  in  the  house 
of  Dr.  Roberts,  while  Mr.  Barlow  had  a  tooth  fixed  by  Dr. 
Koberts,  and  the  conversation  ran  upon  the  affairs  of  the 
bank ;  the  decedent  soliciting  Dr.  Eoberts  and  Mr.  Barlow 
to  continue  their  connection  with  the  bank,  notwithstanding 
Mr.  Frazer  (Dr.  Burdell's  friend)  was  no  longer  Vice-Presi- 
dent; and  mentioning  the  fact,  that  he  (Burdell)  could  now, 
as  well  as  formerly,  procure  for  them  discounts.  Dr.  Koberts, 
in  this  statement,  is  corroborated  by  an  entry  in  his  book 
made  at  the  time  of  the  charge  against  Mr.  Barlow  for  filling 
his  tooth.  There  is  an  additional  reason  why  Dr.  Roberts 
should  be  accurate  in  his  recollection  in  this  matter.  Dr. 
Burdell  made  it  an  invariable  rule  to  make  arrangements 
with  Dr.  Roberts  to  attend  to  his  patients  when  away. 

Dr.  Uhl  testifies,  that  during  the  forenoon  on  Monday,  the 
27th  of  October,  he  saw  Dr.  Burdell.  He  fixes  the  date  by 
reason  of  his  having  visited  a  particular  patient  in  Bnxuklyn 
on  that  day ;  he  having  met  Dr.  Burdell  on  his  way  to  make 
that  visit. 

Abner  Lane  testified,  that  on  the  afternoon  of  Monday,  the 
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37th  of  October,  he  Bnbpoenaed  Dr.  Bnrdell  in  the  case  of 
Warner  vb.  Griffin.  Mr.  Lane  is  corroborated  in  this  state* 
ment  by  Dr.  Putnam.  Dr.  Putnam  fixes  the  date,  by  means 
of  a  memorandum  made  at  the  time,  and  by  reason  of  some 
things  he  had  done  in  that  case. 

The  testimony  of  the  claimant,  as  well  as  that  introduced 
by  the  contestants,  demonstrates  beyond  all  doubt  that  the 
decedent  was  in  i^e  city  o^  New  York  on  the  25th,  26th, 
and  27th  of  October.  Thus  it  will  be  seen  th^t  the  testimony 
of  Augusta  Cunningham  on  this  point  is  most  conclusiyely 
sustained.  If  she  is  mistaken,  thw  are  the  witnesses  Koberts, 
Barlow,  Hill,  Stone,  Prime,  Douglass,  ^Lane,  Alexander 
Frazer,  Clarence  Frazer,  and  Drs.  Putnam  and  Uhl.  K  she 
be  perjured,  in  this  particular,  then  are  they  equaUy  per- 
jured. What  becomes  of  this  mammoth  Herkimer  aliHj 
which  my  learned  friends  have  erected  with  such  immense 
pains  and  cost,  behind  which  they  fancied  themselyes  as 
safe  as  though  ^'  walled  about  with  brass  impregnable  }'* 

I  will  now  take  a  hurried  glance  at  some  of  the  events  of 
Tuesday,  the  28th  of  October.  The  contestants  sought  to 
show,  by  the  testimony  of  Dr.  S.  W.  Parmley,  that  late  in  the 
afternoon  of  that  day,  a  man,  who  was  in  the  front  room, 
third  story,  of  31  Sondnstreet,  underwent  a  sudden  and 
extraordinary  metamorphosis.  Dr.  Parmley  testified  that  he 
looked  up  at  the  window  and  saw  a  man  there  in  his  shirt- 
sleeyes,  and  with  little  or  no  hair  about  his'  face ;  that  a  few 
moments  afterwards  he  (Dr.  Parmley)  took  another  view, 
when  he  discovered  a  man  different  in  appearance  from  the 
former,  and  with  a  considerable  amount  of  whiskers.  The 
object  of  this  testimony  was,  to  show,  that  some  person  was 
there  arranging  his  toilet,  for  the  purpose  of  personating  Dr. 
Burdell.  On  behalf  of  the  claimant,  it  was  proved  by  Mr. 
Smith,  the  cabinet-maker,  his  foreman,  and  the  servant  girl, 
that  at  this  precise  time  a  book-case  bedstead  was  being  put 
up,  and  that  the  decedent  was  present  assisting  in  the 
matter. 

It  will  be  recollected  that  Miss  Sallenbach,  the  corset- 
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maker,  testified,  that  on  the  evening  of  Tneeday,  the  28th,  the 
claimant,  her  daughter,  and  Eckel  called  at  the  store  of  the 
witness's  mother.  The  obiect  of  this  evidence  is  apparent 
■n.e  witte.  .»  mo..  ™^u«.ioB.bly  »u.ttta,  i.  .^  .» 
Eckel.  First,  Angosta  Cunmngham  testified  that  the  gentle- 
man with  her  and  her  mother,  on  this  occasion,  was  Dr. 
Burdell,  and  not  Eckel.  Second,  Mr.  Donglass  proves  (and 
is  fortified  by  circumstances,  which  he  detailed),  that  Eckel 
was  in  his  company  in  another  part  of  the  city  during  that 
whole  evening.  Miss  Sallenbach  never  having  seen  Eckel, 
as  she  alleges,  before,  might  well  be  mistaken  as  to  his 
identity ;  whereas  Augusta  Cunningham  and  Mr.  Douglass 
could  not  innocently  make  a  mistake  on  that  point 

Our  opponents  have  sought  to  show  that  Dr.  Burdell  was 
in  Brooklyn  on  the  evening  of  the  28th  of  October,,  at  or 
about  the  time  the  marriage  ceremony  was  performed,  with 
a  view  to  assail  the  testimony  of  Bev.  Mr.  Marvin  and 
Augusta.  . 

Phoebe  Lipper,  the  servant  girl  in  the  employ  of  Mrs. 
"Wilson,  when  asked  if  she  recollected  that  any  one  in 
particular  was  at  the  house  of  Mrs.  Williams,  in  Brooklyn 
(where  the  altbi  is  located),  answered  distinctly  and  em* 
phatically  that  she  did  not ;  subsequently  she  was  induced 
to  retract  her  answer,  and  state  that  Dr.  Burdell  was 
there;  she  fixed  the  date  because  it  was  ironing^ay, 
although  it  appeared  that  ironing^ay  not  unfi^quently  came 
on  other  days  of  the  week.  This  child  stated  diat  she  had 
no  recollection  of  this  circumstance  for  months  afterwards, 
until  it  was  told  her  by  Mrs.  Williams  and  Mrs.  Wilson. 
The  testimony  of  Hannah  Dennison  (a  child  fourteen  yean 
of  age,  and  related  to  Dr.  Burdell)  is  the  san^o  in  all  its 
details — a  circumstance  of  no  little  suspicion.  Next  follows 
*the  testimony  of  Mrs.  Williams,  who  says^  she  expected  her 
sister  from  Herkimer  on  the  previous  Saturday,: but  that  on 
that  day  she  received  from  her  a  letter  stating  that  she 
would  not  arrive  until  the  Tuesday  in  question;  by  this 
means  she  seeks  to  fix  the  date :  she  did  not  produce  the 
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^he  stated,  however,  that  ehe  then 
>8sioD,  yet  she  did  not  prodnce 
^riking  characteristic  of  the 
''Whenever  letters  or  docu* 
"e  couyenientlj  missiDg. 
regard  to  Mrs.  Wil- 
lact,  that  although,  she 
.<28t  when  the  subject  of  Dr. 
ader  investigation,  ^e  did  not 
ne  waJ3  at  her  house^  to  the  Coroner 
.ept  it  a  profound  secret,  to  be  suddenly 
\^  ^imant  at  the  close  of  this  case.   All  these 

swear  to  the  JBrooklyn  (Uihi  make  Dr.  Burdell 
.^aving  just  returned  from  Herkimer,  when  it  has 
^y  been  demonstrated  that  he  did  not  go  to  Herkimer 
.» the  period  alleged.  All  the  circumstances  combined  show, 
beyond  a  peradventure,  that  the  Brooklyn  alM  is  the  purest 
fabrication  that  ever  was  attempted  to  be  palmed  off  upon  a 
court. 

I  will  now  direct  your  attention  to  the  testimony  of  the 
claimant  with  reference  to  the  evening  of  the  28th.  Helen 
Caimingham,  ais  pure  and  upright  a  girl  as  ever  appeared 
upon  the  witness  stand,  proved  that  her  mother,  her  sister 
Angofita,  and  Dr.  Burdell,  left  the  house  31  Bond-street 
together  that  evening.  Her  mother,  at  the  time,  asked  her 
to  recollect  the  fact,  together  with  the  date.  On  their  way 
to  Mr.  Marvin's,  the  company  were  met,  on  the  comer  of 
Broadway  and  Bleecker-strcet,  by  Dr.  Ware,  who  recognized 
Dr.  Burdell,  although  he  did  not  know  the  ladies.  Dr.  Ware 
fixes  the  date  by  reason  of  a  letter,  which  he  produced  in 
court  He  particularly  noted  the  fact  at  the  time,  for  the 
i^QBSon  that  it. was  an  unusual  circumstance  for  him  to  meet 
the  decedent  in  the  evening  in  company  with  ladies. 

I  have  not  only  proved  that  the  testimony  of  Augusta 
Cunningham  is  not  impeached,  directly  or  collaterally,  but 
I  Have  shown  that  she  is  corroborated  ink  all  important 
particulars.    If  the  opposite  counsel,  with  their  microscopic 
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vision,  shall  discover  discrepancies  in  the  details  of  her 
evidence  upon  collateral  points,  I  will  ask  the  Surrogate  to 
bear  in  mind  the  rank  and  voluminous  contradictions  which 
mar  the  evidence  of  nearly,  if  not  all,  the  witnesses  for  the 
contestants. 

rV.  The  conduct  and  declarations  of  the  claimant  and 
decedent,  and  their  relations  with  each  other,  are  not  onlj 
consistent  with  the  fact  of  marriage,  but  confirmatory  of  the 
direct  evidence  upon  that  subject. 

1st.  I  will  consider  the  relations  of  the  claimant  and 
decedent  from  the  period  of  their  first  acquaintance  down 
to  the  time  of  the  marriage.  2d.  From  that  time  to  the 
death  of  the  decedent. 

The  first  we  hear  from  the  testimony,  of  Dr.  Burdell's  visit- 
ing the  claimant,  is  in  Twenty^fourth  street,  some  three  years 
since.  According  to  the  testimony  of  Catharine  Lamb,  a 
servant  girl  in  the  house,  his  visits  were  daily.  Miss  Yan 
Kess  testifies  that  the  intercourse  between  claimant  and 
decedent  at  this  time  was  that  which  ordinarily  exists 
between  people  engaged  to  be  married,  and  that  their 
prospective  matrimonial  alliance  was  a  subject  of  frequent 
conversation,  even  at  this  time.  We  next  find  these  parties 
together  at  Saratoga  in  the  summer  of  1855.  Dr.  Burdell 
was  at  the  cars,  ready  to  receive  the  claimant  and  her 
daughters,  having  previously  made  arrangements  for  them 
at  the  hotel.  He  was  their  protector  and  devoted  friend 
while  there.  He  introduced  them  to  his  acquaintanceB ; 
he  tells  them  he  is  anxious  to  be  attentive  to  her,  and 
requests  them  to  show  her  every  attention,  and  does  all  in 
his  power  to  make  her  visit  agreeable.  On  this  point  I 
•  .  invoke  your  attention  to  the  testimony  of  Dr.  Koberts,  Mr. 
Jennings,  Mr.  Frazer,  and  others.  We  next  find  him  taking 
her  to  Elizabethport  with  him.  He  goes  there  to  look  after 
his  property ;  speaks  highly  of  her  to  his  tenants ;  tells  them 
she  is  a  rich  widow,  and  he  is  anxious  she  should  invest 
some  of  her  property  there.    The  claimant,  in  the  ensuing 
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antmnDy  goes  to  81  Bond  Btreet  to  board,  at  the  special 
instance  of  Dr.  Bordell,  he  having  made  arrangements  for 
her  to  board  with  Miss  Jones,  who  then  kept  a  boarding- 
house  there.  Dr.  Sordell  introduces  her  to  Mrs.  Williams, 
Mrs.  Dennison,  and  what  few  other  relatives  he  had^  with 
whom  he  was  not  on  unfriendly  terms.  He  introduces  her 
to  Mr.  and  Mr.  Frazer,  and  in  fact  to  all  the  better  portion 
of  his  acquaintances,  gentlemen  and  ladies.  She  exchanges 
calls  with  Mrs.  IVazer,  and  other  ladies  of  rank,  to  whom  she 
has  been  introduced  by  Dr.  Burdell.  Among  others,  he 
introduces  her  to  the  Directors  of  the  Artizan's  Bank.  He 
speaks  of  her  to  Mrs.  Williams,  and  to  his  Herkimer  relar 
tives,  in  terms  of  eulogy.  Mr.  Sanxay,  the  counsel  of  Dr. 
Burdell,  Dr.  £.  A.  L.'  Eoberts,  and  others,  testify  that  they 
never  knew  him  (Dr.  Burdell)  speak  in  such  exalted  terms 
of  any  lady  as  he  used  with  reference  to  her.  Prior 
to  June  or  July,  1856,  the  testimony  in  the  case  does 
not  show  that  he  ever  spoke  an  unkind  word  of  her. 
Some  months  prior  to  that  period.  Demist  Hubbard,  at  the 
request  of  Dr.  Burdell,  came  to  reside  at  31  Bond  street 
She  was  an  own  blood  cousin  of  the  decedent,  and  a  mar- 
ried woman.  He  procured  a  divorce  for  her.  He  strongly 
enlisted  the  sympathy  of  the  claimant  in  her  behalf.  The 
jealousy  of  the  claimant  towards  this  woman,  was  the  origin 
of  all  the  subsequent  disagreements  and  quarrels  with  the 
Doctor.  After  this,  the  decedent  occasionally  spoke  of  the 
claimant  to  some  of  his  lady  relatives  and  female  acquaint- 
ances in  terms  of  harshness.  Mrs.  Williams  details  some 
conversations  with  her  upon  the  subject,  of  rather  an  ex- 
traordinary character,  and  she  gives  the  first  account  of  the 
charge  which  the  Doctor  made  against  the  claimant  of 
having  stolen  from  him  a  note.  The  account  she  gives  suffi-  . 
ciently  demonstrates  the  falsity  of  the  charge,  and  shows 
that  it  was  trumped  up  for  ulterior  purposes.  She  says  it 
was  in  June  or  July,  that  the  first  conversation  with  the 
Doctor  occurred,  and  in  which  he  stated,  that  the  claimant 
had  stolen  from  him  a  note,  which  she  gave  him  for  rent. 
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TSo  rent  was  due  at  this  time,  as  will  appear  by  the  lease, 
which  has  been  produced  before  the  Surrogate.  In  this  same 
conversation  she  states,  that  the  Doctor  told  her,  that  he 
wished  the  claimant  wotdd  not  be  ponctual  in  the  payment 
of  her  rent,  so  that  he  might  eject  her.  Aside  from  this,  it 
fnlly  appears  from  contradictory  statements  of  \k%  decedent, 
as  well  as  his  own  admissions,  that  he  never  believed  this 
charge.  In  this  connection,  I  will  call  your  attention'  to 
the  testimony  of  James  Mnrray,  Police  Clerk  of  the  Second 
District  Court,  to  whom  the  decedent  applied  and  stated  his 
grievances,  and  from  whom  he  obtained  a  paper  called  a 
subpoenae,  which  he  took  for  the  avowed  purpose  of  serving 
upon  the  claimant,  but  of  which  he  made  no  use  whatever. 
He  stated  to  this  witness,  months  after  the  alleged  occur- 
rence, that  the  claimant  had  taken  from  his  safe  a  note  and 
jewelry,  which  would  be  found  upon  the  persona  of  her  and 
her  daughters.  This  is  an  entirely  different  account  of  the 
matter  from  that  given  by  him  to  other  witnesses. 

Here  it  will  be  well  to  bear  in  mind,  that  the  note  in  which 
he  predicated  the  charge  of  theft  was  a  mere  nullity.  The 
decedent^purchased  of  Mr.. Edwards  Pierrepont,  a  judgment 
against  his  brother  William  Burdell.  He  did  not  wish  to  take 
it  in  his  own  name ;  he  therefore  caused  it  to  be  assigned  to 
the  claimant  by  Mr.  Pierrepont,  and  received  from  her  a  note 
for  the  face  of  the  judgment,  for  the  purpose  of  prosecuting 
it  to  payment  in  her  name ;  he,  in  point  of  fact,  owning  the 
judgment,  and  the  note  from  her  to  him  having  been  given 
as  a  mere  matter  of  form.  Mrs.  Wilson  states,  that  while 
visiting  her  sister,  Mrs.  Williams,  in  Brooklyn,  in  the  summer 
of  1856,  she  occasionally  heard  the  decedei^t  speak  unfavor- 
ably of  the  claimant.  These  two  witnesses  were  cousins  of 
Demist  Hubbard,  as  well  as  the  decedent ;  they  recognixed 
and  harbored  her  after  she  left  Bond  street  It  was  but 
natural,  therefore,  they  should  listen  with  favor  to  whatever 
of  evil  Dr.  Burdell  felt  disposed  to  say  of  the  claimant. 

Hannah  Conlan,  the  cook  at  31  Bond  street,  testifies,  that 
^^  sharp  words"  passed  between  the  Doctor  and  the  claimant, 
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on  account  of  her  jealouay.  in  reference,  to  Demist  Hubbard, 
and  other  women.  Allen  T,  Smith,  the  police  officer,  and 
Hugh  Crombie,  Deputy  Sheriff,  who  arrested  him,  in  the 
two  actions  conmienced  against  him  by  the  claimant,  testify 
in  regard  to  the  charge  which  the  decedent  made  against  the 
claimant,  of  purloining  the  note  in  question.  This  is  the 
substance  of  the  testimony,  showing  that  Dr.  Burdell  8|)oke 
uniaYorably  of  the  claimant  prior  to  the  marriage,  on  the 
28th  of  October.  There  was  no  trouble  between  them, 
which  did  not  have  its  origin  in  jealousy.  Was  there  any- 
thing during  this  period,  which  did  not  indicate  that  she  was 
his  betrothed }  The  relations  between  them  can  be  explained 
on  no  other  theory. 

It  was  proved  by  direct  testimony,  as  well  as  by  circum- 
stances, that  the  decedent  promised  to  marry  the  claimant. 
First :  Catherine  Lamb  states,  that  when  she  called  at  81 
Bond  street,  in  the  latter  part  of  September,  or  first  of  October 
last,  for  the  purpose  of  having  some  dental  work  performed 
by  the  decedent,  that  the  claimant,  in  his  presence,  requested 
the  witness  to  come  and  live  with  her  soon,  as  she  was  about 
to  be  married  to  the  decedent ;  ke  replied  <^yee,"  and  joined 
in  the  request  that  she  should  come  into  their  employ  as  a 
servant.  Second :  Miss  Hester  Yan  Kess  testified,  that  both 
the  decedent  and  the  claimant  had  several  times  asked  her 
to  act  as  bridesmaid.  Third :  Aflker  the  claimant  had  brought 
a  suit  for  breach  of  promise  against  the  decedent,  he  in  a 
conversation  with  Dr.  Walter  B.  Boberts  on  the  subject, 
admitted  in  substance  that  he  had  held  her  out  to  the  world 
as  his  intended,  that  the  circumstances  were  such,  that  she 
would  have  no  difficulty  in  succeeding  in  the  suit,  and  if  it 
proceeded  to  trial,  would  recover  a  heavy  verdict  against  r 
him. 

Fourth :  It  was  generally  understood  by  the  relatives  and 
acquaintances  of  both  claimant  and  decedent,  that  they  were 
engaged  to  be  married. 

Fifth :  All  the  facts  and  circumstances  proven  in  this  case, 
prior  to  the  marriage,  on  the  28th  of  October  last,  are  not 
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only  consiBtent  with  the  theory  of  a  matrimonial  engagement 
between  the  parties,  but  are  wholly  inconeistent  with  any 
other  rational  hypothesis. 

Here  it  would  be  well  to  consider  the  extraordinary  char 
racter  of  the  decedent.    He  was  unlike  any  other  man.    He 
was   emphatically  sui  generis.    He    was  parsimonious ;  he 
had  lived  to  the  age  of  forty-six  a  bachelor ;  he  had  no  faith 
in  the  chastity  of  any  of  womankind.    He  spoke  well  or  ill 
of  persons,  as  suited  his  purposes  (see  particularly  the  tes- 
timony of  Mr.  Sanxay  on  this  point).    With  all  these  char- 
acteristics, he  entertained  for  the  claimant  an  attachment 
almost  amounting  to  infatuation.     He  was  never  known  to 
speak  in  such  terms  of  admiration  and  respect  of  any  other 
woman  (see  particularly  the  testimony  of  Mr.  Sanxay,  Mr. 
Frazer,  Dr.  Eoberts,  Dr.  Uhl,  and  others).     With  all  his 
strange  and  inexplicable  peculiarities,  nothing  disturbed  his 
affection  for  the  claimant,  until  she  stood  in  the  way  of  his 
intrigues.    He  then  fluctuated  between  a  desire  to  continue 
his  relations  with  her  and  a  disposition  to  terminate  them. 
In  an  evil  moment,  he  fabricated  a  charge  of  theft  against 
her,  and  called  in  police  officers  with  a  view  to  intimidate 
her,  and  thus  induce  her  to  leave  his  house,  which  she  had 
rented  from  him.     Stung  with  the  injustice  of  the  charges 
he  had  made  against  her,  she  invoked  the  strong  arm  of  the 
law  in  her  defence.     She  not  only  instituted  against  him  a 
suit  for  slander,  but  one  for  breach  of  promise  of  marriage ; 
so  flagrantly  was  he  shown  to  be  in  the  wrong,  that  he  was 
held  to  bail  in  the  two  actions  in  the  large  sum  of  $12,000. 
He  saw  that  his  iniquity  had  overreached  itself ;  that  ex- 
posure was  at  hand,  and,  what  he  feared  most,  pecuniary 
xlisaster  was  impending  over  him.    He  chafed  under  a  sense 
of  his  own  depravity,  and  sought  to  extricate  himself  from 
the  dilemma  in  which  he  was  placed.    He  represented  to 
the  deputy  sheriff,  and  Mr.  Frazer,  his  friend,  that  the  object 
of  these  suits  was  to  extort  money!     He  sent  Mr.  Frazer 
to  the  claimant,  with  a  view  to  effect  a  settlement  of  the 
breach  of  promise  case.    The  claimant  scorned  lus  proffer 
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of  money,  and,  in  a  trne  womanly  spirit,  told  Mr.  Frazer,  she 
would  only  settle  in  an  ^^  honorable  way.''  He  conid  effect 
no  settlement  with  her  for  money.  Soon  the  snits  were  settled 
by  the  claimant  and  decedent  in  person !  A  discontinuance 
was  entered  by  the  claimant  What  motive  induced  the 
claimant  to  withdraw  those  suits  ?  The  decedent  agreed  to 
marry  her  within  a  certain  number  of  days.  If  the  claimant 
be  the  determined  woman  she  is  represented,  would  she  have 
released  her  hold  upon  the  decedent  for  no  consideration 
whatever!  All  the  circumstances  of  the  case,  together  with 
the  positive  testimony,  show  that  the  marriage  between  the 
parties  was  solemnized,  within  the  time  then  agreed  upon. 
The  contestants  proved  that  certain  papers  were  found  in  the 
desk  of  Eckel,  which  were  claimed  by  Mrs.  Burdell ;  among 
others,  a  general  release  in  the  handwriting  of  the  decedent, 
purporting  to  come  from  the  claimant,  releasing  him  from  all 
claims  up  to  the  18th  of  October.  This  paper  was  not  exe- 
cuted by  her.  Before  the  suits  were  discontinued  (as  I  con- 
tend), this  paper  was  submitted  to  her  by  the  decedent,  and 
her  signature  asked,  wlRh  she  revised.  This  is  a  significant 
circumstance,  showing  that  she  would  accept.no  settlement, 
but  that  of  marriage.  On  the  28th  of  October,  the  claimant 
and  decedent  were  married. 

*  I  will  now  consider  their  relations  between  that  and  the 
death  of  decedent  on  the  30th  of  January. 

After  the  marriage  of  the  parties,  it  is  evident  that  some 
disagreements  occurred  between  them ;  these,  however,  ac- 
cording to  the  testimony  of  the  servants  and  others,  arose 
entirely  from  the  real  or  supposed  infidelity  of  the  decedent 
After  the  claimant  became  the  wife  of  the  decedent,  was  it 
not  natural  that  she  should  be  more  sensitive  than  ever  upon 
this  subject  ?  Her  conduct  in  this  respect  was  that  of  a  wife. 
Had  her  conduct  been  different,  our  opponents  (with  some 
show  of  reason)  would  have  contended,  that  she  had  fur- 
nished evidence  tending  to  show  that  she  did  not  occupy 
that  relation  toward  the  decedent. 

After  the  marriage,  the  decedent  generally  spoke  of  tlio 
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claimant  to  his  acquaintances  in  terms  of  respect.  To  Mr. 
Frazer,  his  confidential  friend  and  negotiator,  after  the  mar- 
riage, he  invariably  spoke  of  her  in  terms  of  commendation 
and  respect.  The  same  remark  will  apply  to  Dr.  Koberts 
(the  particular,  social,  and  business  friend  of  the  decedent), 
as  well  as  to  Dr.  Uhl,  Mrs.  Dennison,  his  cousin,  and  a  host  of 
others.  He  did,  however,  speak  unfavorably  of  the  claimant 
to  his  cousins,  Mrs.  Wilson,  Mrs.  Williams,  and  Demist  Hub* 
bard.  To  the  latter^  he  spoke  of  her  in  his  letters  in  terms  of 
the  most.gross  and  coarse  vituperation.  In  tins  connection,  it 
will  be  remembered,  that  where  the  decedent  spoke  of  this 
woman  to  one  of  his  Elizabethport  tenants,  he  called  her 
his  ^' niece  ;'^  he  said  he  had  procured  a  divorce  for  his 
niece.  The  decedent  was  undoubtedly  highly  incensed  at 
the  claimant,  because  she  would  not  permit  this  woman 
again  to  reside  under  her  roof,  and  be  brought  in  contact  with 
her  innocent  daughters.  Why  should  the  decedent  disclose 
to  3£rs.  Stansbury  and  Mrs.  Crane  his  pretended  domestic 
relations  with  the  claimant?  No  other  man  would  have 
talked  thus,  even  had  the  facts  beOi  as  he  represented,  to 
ladies  who  had  no  especial  interest  in  Ids  affairs.  It  shows 
that  the  decedent  is  not  to  be  judged  by  the  same  standard 
which  would  apply  to  any  other  man.  The  substance  of  the 
testimony  on  this  head  is,  that  the  decedent  spoke  well  and 
ill  of  the  claimant  by  turns,  from  his  marriage  to  his  death. 

An  extraordinary  and  significant  feature  in  the  evidence 
is,  that  although  the  decedent  rarely  alludes  to  the  matter 
before  the  28th  of  October,  yet  after  that  period  he  takes 
espeicial  pains  to  state  to  a  multitude  of  persons  that  he  is 
not  married,  and  never  intends  to  marry,  when  there  is 
nothing  in  the  conversation,  or  in  his  relations  with  such 
persons,  calling  for  any  declaration  from  him  upon  the  sub- 
ject. Why  was  this !  The  answer  is  plain ;  his  mind  was 
continually  running  upon  his  secret  marriage,  and  he  could 
not  help  talking  upon  it.  To  his  acquaintances,  his  constant 
declarations  that  he  is  not  married,  is  convincing  proof 
against  the  truth  of  these  declarations. 
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Another  drcnmstance  which  speaks  loudly  in  snpport  6f 
this  marriage  is,  that  the  claimant,  before  the  28th  of  Octo- 
ber, obtained  &om  him  an  afELdavit  that  he  had  made  no 
will.  Why  should  he  give  her  this  paper  if  he  did  not  marry 
her? 

It  is,  however,  contended  by  the  contestants  that  the  paper 
fbnnd  in  Eckel's  desk,  purporting  to  state  the  terms  of  the 
discontinuance  of  the  two  suita  by  the  claimant,  is  incon- 
sistent with  the  theory  of  marriage.  The  conclusive  answer 
to  any  such  suggestion  is  found  in  the  &ct,  that  this  paper 
IS  only  signed  by  the  decedent  It  is  not  signed  by  the 
claimant ;  nor  is  there  a  acintdUa  of  evidence  in  this  case 
even  tending  to  show  that  the  claimant  ever  in  any  way 
acquiesced  in  any  such  terms  of  settlement.  This  paper  is 
no  more  binding  upon  her  than  the  general  release  (which 
was  found  with  this  paper),  purporting  to  come  from  her^ 
but  which  she  never  executed.  The  fair  inference  to  be 
drawn  is,  that  the  decedent  submitted  these  papers  to  hei^; 
that  she  refused  to  acquiesce  in  them,  and  that  he  never 
took  the  trouble  to  repossess  himself  of  them,  as  they  were 
but  so  much  waste  paper. 

It  is  contended  by  the  contestants  that  the  claimant,  sub- 
sequent to  the  marriage,  transacted  business  in  the  name  of 
Cunningham,  signed  notes  by  that  name ;  that  she  assigned 
a  judgment  to  the  decedent  by  that  name;  that  he  drew 
checks  to  her  in  that  name,  and  that  in  all  respects  she  held 
heiself  to  the  world  as  single ;  that  such  a  state  of  facts 
was  inconsistent  with  the  idea  of  a  marriage  with  the  dece* 
dent.  Our  opponents  seem  to  forget  that  this  was  a  secret 
marriage.  Had  not  just  this  state  of  facts  existed,  the  niar- 
riage  would  have  been  a  public,  and  not  a  secret  one.  In 
regard  to  the  assignment  of  judgment,  checks,  &c.,  it  was 
indispensable,  in  order  to  keep  the  marriage  secret,  that  the 
name  Cunningham,  and  not  Burdell,  should  be  used.  Had 
tiie  claimant  used  the  name  of  Burdell  in  the  assignment  of 
judgment,  or  had  the  decedent  used  the  name  of  ^^  Emma 
A.  Burdell"  in  the  checks  which  he  gave  her,  the  marriage 
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would  at  once  have  been  published  to  the  world,  for  the 
reason  that  these  papers  would  necessarily  be  seen  bj  third 
persons.  In  a  word,  the  contestants  ask  to  disprove  a  secret 
marriage,  established  by  positive  evidence,  by  showing  that 
the  parties  lived  and  held  themselves  out  to  the  world  as 
single.    C!ould  absurdity  go  further? 

One  word  in  relation  to  the  release,  dated  24th  Januaiy. 
This  is  a  palpable  forgery.  It  is  apparent  upon  inspection 
that  the  signature  to  it  is  not  in  the  claimant's  handwriting. 
The  conduct  of  the  decedent  in  the  matter  shows  that  he 
regarded  it  as  a  forgery.  Why  should  the  decedent  show 
the  paper  to  AUen  T.  Smith,  compare  the  signature  with 
that  of  another  of  the  claimant,  and  ask  him  whether  be 
thought  it  a  forgery,  when  not  a  word  had  been  suggested 
as  to  its  spuriousness  except  "by  the  decedent  himself)  Why 
should  the  decedent  show  the  paper  to  Mr.  Frazer,  and  ask 
his  opinion  respecting  the  spuriousness  of  the  signature 
under  like  circimistances }  But  suppose  the  signature  to  be 
genuine  t  What  then  ?  The  only  inference  deducible  from 
it  would  be,  that  the  decedent  wished  to  show  it  to  his 
acquaintances  for  the  purpose  of  making  plausible  his  asser- 
tion that  her  was  not  married.  Could  any  act  of  the  claim- 
ant, subsequent  to  marriage,  disprove  the  fact  of  marriage  ( 

It  is  contended  that  the  decedent  was  about  letting  31 
Bond  street  to  Mrs.  Btansbury,  from  the  Ist  of  May,  1857 ; 
that  the  claimant  would  be  thereby  dispossessed  of  the  house ; 
and  that  the  conduct  of  the  decedent,  in  this  particular,  was 
inconsistent  with  the  idea  of  marriage.  This  inference  is  a 
forced  and  unnataral  one.  The  claimant  and  decedent  were 
to  leave  for  Europe  in  the  ensuing  June,  to  be  absent  for 
nearly  a  year.  It  would,  therefore,  be  a  matter  of  course  for 
the  decedent  to  let  his  house.  In  order  to  rent  it  at  all,  he 
would  have  to  give  possession  on  the  iirst  of  May,  as  is  usual 
in  such  cases.  All  the  conduct  and  declarations  of  the  par- 
ties, when  viewed  together,  establish  a  secret  marriage,  and 
are  wholly  inconsistent  with  any  other  theoiy,  especially 
when  the  peculiar  character  of  the  decedent  is  kept  in  view. 
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If  anything  were  wanting  to  establish  the  marriage  beyond  all 
donbt,  it  is  famished  in  the  admissions  of  the  decedent. 
Stephen  A.  Enowlton,  a  merchant  of  this  city,  of  high 
bosinesB,  social,  and  moral  standing,  testified,  that  a  month 
or  two  prior  to  the  death  of  decedent,  he  called  upon  the 
witness  for  the  purpose  of  selling  to  him  the  house  and  lot 
31  Bond  street ;  that,  upon  being  interrogated  as  to  whether 
he  could  give  a  good  title,  he  replied,  the  only  difSlculty  he 
feared  was,  that  his  wife  would  not  be  willing  to  sign  the 
deed ;  but  that  he  (decedent)  woxdd  indenmify  the  witness 
against  any  loss  that  might  occur  on  that  account,  if  he  would 
make  the  purchase.  It  is  true  that  Mr.  Bich,  the  former 
partner  of  this  witness,  stated  that  he  (Knowlton)  would 
sometimes  mingle  facts  and  his  own  conclusions  together. 
Mr.  Rich,  however,  did  the  witness  the  justice  to  state,  that 
during  a  partnership  of  fourteen  years  with  him  in  the 
wholesale  grocery  business  in  this  city,  he  discovered  no 
want  of  capacity  on  the  part  of  Mr.  Knowlton  in  conduct- 
ing that  business  in  all  its  complicated  details.  Some  four 
or  five  other  witnesses  examined,  who  had  known  Mr. 
Enowlton  for  periods  varying  from  two  to  twenty  years,  or 
thereabouts,  stated  that  he  (Mr.  Knowlton)  was  not  at  all 
prone  to  mingle  conclusions  and  facts  together.  The  idea 
that  Mr.  Knowlton  did  not  understand  what  Dr«  Burdell  said 
in  respect  to  his  wife  is  most  preposterous.  Mr.  Ejiowlton 
distinctly  swore  that  Dr.  Burdell  used  the  word  "wife."  If 
Mr.  Knowlton  does  not  know  what  Dr.  Burdell  said  on  this 
point,  who  does  ?  Here,  it  will  be  seen,  it  was  absolutely 
necessary  for  the  consummation  of  the  business  in  question 
that  Dr.  Burdell  should  disclose  the  fact  of  his  marriage. 

James  Wilson,  a  tenant  of  the  decedent  at  Elizabethport, 
swore,  that  he  met  Dr.  Burdell  in  New-York,  a  few  days 
prior  to  his  death,  when  he  (Wilson)  asked  him  (Dr.  Bur« 
dell)  in  regard  to  the  health  of  "  Mrs.  Burdell  that  was  to  be ;" 
to  which  Dr.  Burdell  replied,  that  she  was  Mrs.  Burdell. 
The  disclosure  made  to  this  witness  was  not  inconsistent  with 
the  idea  of  keeping  this  marriage  a  secret.  The  witness  lived 
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out  of  the  city,  and  was  not  likely  to  meet  witk  any  of  the 
acqnaintaneee  of  the  decedent  or  claimant. 

Thus  it  will  be  'seen,  that  npon  the  theory  oi  marriage, 
especially  when  you  consider  the  peculiar  character  of  dece- 
dent, all  the  teetimony  in  the  case  may  be  harmonised  with- 
out imputing  perjury  to  any  of  the  witnesses  on  either  side. 
It  is  the  bounden  duty  of  the  court  to  harmoniise  all  the  tes- 
timony, if  possible.  A  seicret  marriage  neyer  was,  and  neyer 
could  be  moiie  strongly  proTcn,  unless,  perchance  (which 
rarely  happens),  the  officiating  clergyman  ^  be  known  to  the 
parties. 

Y.  There  is  not  a  fact  or  drcumstanoe  proren,  whidi  is 
inconsistent  with  the  theory  of  the  marriage ;  the  whole  tes- 
timony taken  together,  establishes  it  beyond  peradventure. 

Under  this  head,  I  will  c<mtent  myself  with  recapitulating 
some  of  the  prominent  proofs  of  this  marriage. 

1.  The  decedent  paid  tbe  claimant  sudhi  marked  attentions, 
for  a  long  period  anterior  to  the  marriage,  that  a  contract 
of  marriage  mi^t  fairly  be  inferred. 

2.  Aside  from  circumstances  pointing  to  that  conclusion, 
the  proof  is  positiye  and  direct  that  the  decedent  promised 
to  marry  the  claimant 

8.  He  frequently  stated  to  his  acquaintance,  he  would  as 
soon  matry  the  claimant  as  any  woman  he  ever  knew. 

4.  He  spoke  more  highly  of  the  claimant  than  of  any  other 
woman. 

&  The  daimatit  brought  against  him  a  suit  for  breach  of 
promise  of  marriage.^ 

6.  Although  he  alleged  the  object  of  the  suit  was  to  extoH 
money  fronl  him,  yet  he  gave  no  money  to  settle  ity  as  he^ 
frequently  admitted. 

7.  He  never  would  tell  the  terms  on  which  the  suit  was 
settled ;  had  he  done  so,  the  fact  of  the  marriage  would  have 
been  exposed.  Had  the  terms  of  settlement  been  those  sp^ 
ciiied  in  the  paper  purporting  to  contain  them,  the  decedent, 
being  very  communicative,  especially  to  ladies  (see  testimony 
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of  H».  Staufibtiry,  Mrs.  Crane,  Mrs.  WilBon,  Mra.  WiUiams, 
&C.),  wonld  not  have  kept  the  nciatter  a  secret. 

8.  Before  and  subseqnent  to  the  marriage,  and  after  his 
most  eerions  quarrels  with  the  claimant,  he  stated  he  was 
going  to  Europe  in  June,  1857,  and  in  company  with  the 
claimant  and  her  eldest  daughter. 

9.  After  the  marriage,  he  wasfs^eiy  attentive  to  the  domes- 
tic affairs  of  the  claimant,  saw  that  her  provisions  were  not 
exposed  to  waste,  &c. 

10.  His  vacillating  conduct,  his  alternate  praise  and  abuse 
of  the  claimant  after  the  marriage,  were  all  in  keeping  with 
the  peculiar  character  of  the  man. 

11.  His  request  that  the  marriage  be  kept  a  secret,  was 
characteristic  of  the  decedent. 

12.  His  taking  especial  pains  after  his  maniage  to  say  he 
was  single,  showed  that  the  fact  of  his  secret  marriage  was 
uppermost  in  his  mind. 

13.  The  claimant  applied  to  Miss  Yan  Kess,  an  old 
acquaintance,  to  be  a  witness  to  the  marriage. 

14.  She  went  to  Goshen  to  get  Bev.  Dr.  Snodgrass,  her  old 
pastor,  to  officiate,  and  was  referred  by  Mrs.  Snodgrass  to 
Bev.  Mr.  Marvin,  in  consequence  of  which,  the  services  of  the 
latter  were  secured. 

15.  Bev.  Mr.  Marvin  swears  positively  he  has  no  doubt 
that  he  married  claimant  and  decedent 

16.  ^ugusta  Cunningham,  an  eye-witness,  swears  positively 
to  the  fact  of  the  marriage.  • 

17.  Bev.  Mr.  Marvin  and  Augusta  are  corroborated  by 
Sarah  Manahan,  another  eye-witness,  who  in  effect  (though 
not  in  words),  expresses  her  belief  that. decedent  was  the 
person  married  to  the  claimant,  on  the  28th  of  October. 

18.  All  the  facts  proven  by  reliable  evidence  to  have 
existed  since  the  28th  of  October,  introduced  with  a  view  to 
disprove  the  marriage,  are  such  as  would  be  the  inevitable 
concomitants  of  a  secret  marriage  between  two  such  persons. 

19.  The  decedent  admitted  his  marriage  to  Mr.  Knowlton 
and  Mr.  Wilson. 
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His  allegations  to  others,  that  he  was  single,  are  quite  con« 
sistent  with  the  fact  of  his  secret  marriage,  while  his  admis- 
sions that  he  was  married  are  not  consistent  with  his  celibacy. 

20.  The  theory  of  a  secret  marriage  harmonizes  all  the 
evidence  in  the  case,  while  the  opposite  theory  involyes  the 
idea  that  an  epideVnic  of  perjury  has  broken  out  in  the  Sniro- 
gate's  Oonrt  % 

Me.  Tildbw, /or  ConUMtantt. 

The  parties  resisting  the  application  fbr  administration  on 
the  part  of  the  alleged  widow  of  the  intestate,  are  the  blood 
relatives  of  Harvey  Burdell.  The  petitioner  is  here  as  his 
pretended  wife ;  it  is  her  duty  to  show  that  such  a  relation 
existed,  and  she  has  attempted  to  do  so.  Her  counsel  claim 
that  there  was  a  secret  marriage,  and  they  would  not  deny  that 
the  alleged  union,  consummated  in  secret,  was  followed  quickly 
by  a  murder ;  and  if  they  had  said  that  those  who  could  fabri 
cate  the  one,  could  perpetrate  the  other,  they  must  not  com- 
plain if,  after  the  first  had  been  proven,  the  other  should  be 
believed. 

Even  in  the  marriage  as  claimed,  they  acknowledge  to 
have  violated  the  policy  of  the  law ;  and,  on  this  ground,  the 
court  might  meet  the  application  at  the  threshold.  The  case 
presented  by  the  claimant  rests  on  the  evidence  of  the  Rev. 
Mr.  Marvin,  Augusta  and  Helen  Cunningham,  and  Dr.  Ware. 

Mr.  Marvin  had  testified  under  circumstances  which  natu- 
'  rally  cre^ed  a  strong  bias  in  his  mind  in  favor  of  the  claim- 
ant. In  the  marriage  which  he  supposed  was  that  of  Burdell 
to  Mrs.  Cunningham,  he  had  not  fulfilled  the  requirements 
of  the  law,  and  although  he  was  not  punishable  therefor,  still 
the  duty  to  do  so  was  binding  upon  the  conscience.  When  first 
called,  he  had  not  properly  appreciated  to  the  full  extent  that 
subsequent  circumstances  had  made  him  personally  respon- 
sible ;  for  had  he  observed  the  required  cautions,  the  fabrica- 
tion would,  in  all  probability,  have  been  nipped  in  the  bud, 
and  Burdell  would  now  have  been  a  living  man.  Here  they 
had  the  key  to  the  cause  of  the  revolution  in  the  mind  of  Mr. 
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Marvin.  Mr.  Marvin  was  an  impressible  man — ^peculiarly 
BO.  He  had  said  himself  that,  when  he  went  to  testify  before 
the  Ooroner,  he  was  governed  by  the  declarations  of  the 
people  gathered  there  and  in  that  vicinity.  He  was  also  a 
man  of  exaggerations ;  and  would  not  seem,  at  times,  to  be 
able  to  give  any  idea  of  what  he  had  said  a  short  time  before. 
When  he  was  called  for  the  first  time,  his  first  remark  was, 
^'  The  man  I  married  was  larger,  and  had  larger  whiskers." 
He  mentioned  no  points  of  resemblance — ^not  one.  And  when 
the  daguerreotype  was  shown  him,  he  said  there  was  some 
slight  resemblance  about  the  mouth,  but  he  should  not  like 
to  swear  to  it.  Further  on,  he  said  the  whiskers  were  the 
same  color ;  and  after  he  had  seen  Eckel,  he  repeated  that  the 
man  he  married  was  larger,  and  had  larger  whiskers  than  the 
body.  His  impression  even  then  was,  that  he  had  entirely 
failed  to  recognize  the  body  as  that  of  the  man  he  married. 
K,  when  he  first  saw  the  body,  he  had  any  impression  that  it 
was  that  of  the  man  he  had  married,  he  would  have  said  so ; 
but  he  did  not.  Subsequently,  his  entire  action  was  peculiar. 
When  before  the  Surrogate,  he  would  not  admit  anything  of 
what  all  the  reports  said  he  testified  to  before  the  Coroner. 
And  it  must  not  be  forgotten  that  he  did  not  attempt  to 
identify  the  body  until  after  he  had  seen  Mr.  Eckel.  He  was 
a  talking  man ;  and  when  at  the  house,  the  people  gathered 
around  him  with  eager  curiosity  to  hear  what  he  would  say. 
He  could  not  identify,  but  he  could  describe,  and  his  descrip- 
tions were  so  totally  inconsistQnt  with  the  known  peculiaiities* 
of  Burdell  that  they  turned  away,  saying  it  could  not  have 
been  he. 

His  theory  was,  that  he  must  have  married  either  Eckel  or 
Burdell.  He  treats  those  two  persons  as  if  there  were  not  a 
hundred  millions  of  other  human  beings  in  the  world — as 
though,  if  it  were  not  Eckel  he  married,  it  must  necessarily  be 
BurdelL  If  he  was  convinced  at  that  time  it  was  Burdell  he 
married,  why  did  net  he  state  so?  The  truth  is,  that  he  was 
not  convinced  of  it  at  that  time.  The  process  that  brought  him 
to  that  conclusion  was  subsequent  in  date,  and  difierent  in  its 
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character.  He  relates  another  thing  that  yon  may  think  it 
was  Bnrdell  he  married  (and  that  was  the  one  pressed  with 
80  mnch  zeal  by  the  connsel  who  has  addressed  yonr  Honor), 
that  he  did  not  think,  if  that  had  been  an  attempt  to  get  np 
a  mock  marriage,  Mrs.  Onnningham  wonld  have  gone  to  her 
old  pastor.  He  knew  not  that  she  had  gone  there,  except  by 
her  own  statement.  He  did  not  know  the  exact  character 
of  the  errand  on,  which  she  went ;  that  does  not  appear  now. 
Therja  is  no  testimony  and  non^  can  be  produced,  that  she 
stated  she  wanted  Dr.  Snodgrass  to  marry  her  to  Dr.  Bnrdell, 
and  not  even  that  she  wanted  Dr.  Snodgrass  to  marry  her. 
The  only  testimony  there  is  npon  that  subject  is  the  statement, 
▼ague  and  feeble,  by  Dr.  Snodgrass,  based  npon  the  conver- 
sation he  had  with  his  wife ;  and  I  venture  to  say,  that  if  Mrs. 
Snodgrass  had  been  well  enough  to  have  attended  here,  it 
would  have  been  developed  that  there  was  no  reality  in  this 
pretext  that  Dr.  Snodgrass  was  wanted  to  marry  Mrs.  Cun- 
ningham. Why  I  Dr.  Snodgrass  says,  that  the  whole  of  the 
next  day — ^the  day  of  the  actual  marriage,  until  the  afternoon, 
he  was  in  the  city.  This  woman  goes  to  Goshen  to  find  Dr. 
Snodgrass,  to  get  him  to  marry  her— finds  he  is  in  New  York, 
just  where  he  should  be  to  make  it  convenient  for  him  to 
marry  her;  and  there  is  no  evidence  that  she  ever  made  any 
further  inquiry  for  him.  Is  it  not  a  reasonable  supposition, 
that  if  she  had  diligently  sought  him,  on  her  return,  she  could 
have  found  him  I  She  did  not  want  Dr.  Snodgrass.  If  she 
ever  pretended*  she  did,  the  pretext  was  not  in  good  faith. 
There  is  no  evidence  that  she  ever  pretended  so,  independent 
of  her  own  statement ;  and  yet  this  is  one  of  the  considerations 
that  have  made  Bev.  Mr.  Marvin  come  to  the  conclnsion  that 
it  must  have  been  Dr.  Burdell  whom  he  married.  If  that 
conclusion  was  ever  so  well  founded  in  reason,  it  would  not 
be  admissible  as  testimony.  Speculations  of  that  kind,  if 
permissible  to  be  entertained  by  your  Honor,  are  not  admis- 
sible to  be  proved  by  witnesses.  That  is  no  fact.  Tliat  is 
no  information ;  it  is  a  sort  of  moral  reasoning  whicli  cannot 
be  admitted  as  testimony,  and  which  he  is  no  more  competent 
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to  ipakd  than  anybody  elae,  although  much  more  likely  to 
make.  But  be  states  on  bis  cross-ezaminatloD^  that  be  went 
to  visit  Bey.  Dr.  Snodgrass.  Up  to  that  time,  there  is  no 
evidence  whatever  that  bis  opinions  in  regard  to  the  identity 
of  the  body,  of  Bordell  vdth  the  man  he  married  had  under- 
gone any  diange. 

He  tells  ns  of  another  thing  that  operated  upon  his  mind. 
When  be  gets  to  that  point  in  his  testimony,  he  says,  that  a 
considerable  number  of  persons,  who  knewBurdell  familiarly 
and  long,  d^cribed  bis  features,  appearance,  and  peculiari- 
ties to  him;  and  be  ^dds,  that  whenever  they  finished  doing 
80,  ^^  I  have  uniformly  said  you  have  described  the  man  I 
married."    It  is  then  for  the  .first  time  that  he  manifested 
any  conviction.    He  was  dumb  when  Jie  saw  the  body  the 
first  time ;  he  was  dimib  when  he  saw  the  body  the  second 
time ;  he  was  dumb  when  he  testified ;  he  was  dumb  when 
he  had  seen  Eckel;  it  was  only  when  he  had  this  description 
given  to  him  of  the  personal  peculiarities  of  Burdell,  by  those 
in  whom  he  had  confidence,  that  be,  for  the  first  time, 
exclaimed,  '^Eureka I  Eureka  1"    Kow,  sir,  looking  at  the 
constitution  of  the  human  mind,  and  the  nature  of  its  pro- 
cesses, it  is  not  difiicult  to  see  what  it  was  that  wrought 
conviction  in  this  man.    It  is  not  difficult  to  say  when  that 
conviction  took  place.    This  is  manifest  from  the  processes 
of  his  mind  as  be  has  disclosed  them  .to  us  on  his  own  exam- 
ination. It  is  also  shown,  by  his  6u})sequent  conversation  with 
Alderman  Yoorhis  on  the  Monday  of  the  week  after  that 
Sunday   when  he  had  exchanged  pulpits    with  Rev.  Dr. 
Snodgrass ;  and  to  this  man,  on  that  occasion,  he  says,  that 
he  had  seen  nothing  new  to  convince  him  that  it  was  Burdell 
he  married ;  and  then  he  assigns  what  are  the  true  reasons, 
and  they  are  those  about  Dr.  Snodgrass  and  the  conversations 
with  persons  who  had  described  to  him  the  peculiarities  of 
Burdell.    Now,  I  submit  to  your  Honor  that  we  have  a 
complete  history  here  of  the  processes  by  which  this  revolu- 
tion in  Mr.  Marvin's  opinion  has  been  wrought.    We  have 
it  by  himself  in  his  cross-examination ;  we  have  it  by  those 
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witnesses  whom  we  have  introdnced  to  prove  his  conveisa- 
tions.    It  has,  through  its  whole  course,  until  that  change 
had  been  wrought,  been  produced  bj  circumstances  that  dis- 
able his   conclusion  from  being  admissible  as  competent 
testimony.    There  is  nothing  in  the  evidence  by  which  he 
comes  to  that  conclusion ;  there  is  nothing  in  the  process 
by  which  that  conclusion  is  wrought  out  in  his  mind  that 
would  entitle  it  to  be  held  as  testimony  in  a  tribunal  like 
this.    If  any  reasonings  of  that  sort  are  to  be  indulged  in, 
it  is  not  upon  the  witness  stand,  it  is  upon  the  bench  of 
judgment ;  and  when  reasoning  is  going  to  be  resorted  to 
there,  I  trust  it  will  be  more  logical  than  that  of  the  witness, 
the  Eev.  Mr.  Marvin ;  I  know  it  will.    Indeed  it  was  impos^ 
sible  that  the  Eev.  Mr.  Marvin  should  have  had  any  means 
of  information  which  could  make  his  conclusion  competent 
The  body,  as  I  have  said,  was  buried  on  Wednesday,  and 
after  that  time  there  was  no  probability  that  he  could  arrive 
at  any  conclusion  which  he  ha^  failed  previously  to  arrive 
at,  that  would  entitle  his  testimony  to  any  weight.    Mr. 
Marvin  is  doubtless  a  competent  witness  as  to  one  thing,  and 
that  is,  as  to  the  personal  peculiarities  of  the  man  whom  he 
married,  as  to  his  appearance  at  that  time,  and  that  is  all. 
He  may  be  a  poor  witness  for  that.    We  may  think  lightly 
of  his  powers  of  observation  and  of  memory,  but  as  he  is  the 
only  witness  the  case  affords  on  that  point,  we  must  accept 
him  for  what  he  is  worth. .  There  are  two  modes  of  identifi- 
cation.   The  one  is  the  recognition  by  the  mind  of  an  image 
presented  to  the  vision  as  the  same  with  an  image  already 
existing  in  the  memory.    That  image  in  the  memory  may 
be  the  result  of  many  successive  impressions,  as  a  picture  is 
of  a  great  many  touches  of  the  painter ;  but  yet  it  is  a  dis- 
tinct and  definite  picture ;  and  when  there  comes  to  be  pre- 
sented to  the  senses  an  object  identical  with  that  picture,  the 
recognition  that  ensues  is  iiystinctive  and  instantaneous.    It 
is  not  a  thing  that  depends  upon  analysis,  or  upon  complex 
processes  of  reasoning;  our  faculties  are  finer  than  our 
powers  of  analysis  and  description.    A  man  does  not  know 
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his  wife  bj  the  size  of  her  nose  or  other  peculiaritiee.    He 
knows  her  by  the  aggregate  features  which  she  presents  to 
his  mind.    This,  doubtless,  when  it  exists,  is  the  highest  and 
best  form  of  identification.    It  never  existed  in  any  degree 
whatever  in  the  recognition,  or  rather,  the  failure  to  recog- 
nize the  body  of  Burdell  by  the  Kev.  Mr.  Marvin.     His 
conviction  never  arose  until  it  was  impossible  for  the  body 
(which  of  itself  presented  very  imperfect  evidences  of  iden- 
tity) to  be  presented  to  his  vision.   His  conclusion  only  arose 
when  his  means  of  knowledge  had  ceased.    Even  when  the 
body  was  before  him,  he  never  attempted  any  such  recogni- 
tion as  that.    He  talked  about  points ;  he  went  immediately 
into  an  analysis  and  reasoning,  and  the  parts  which  he  men- 
tioned were  of  divergence  and  of  contrast,  and  not  of  resem- 
blance.   There  was  a  comparison  of  personal  peculiarities, 
which  is  an  imperfect  and  unsatisfactory  mode   at  best. 
Because  persons  have  blue  eyes,  it  does  not  follow  that  they 
are  the  same,  or  because  they  have*  long  noses ;  and  if  you 
attempt  to  establish  identity  by  this  process,  it  must  be 
through  a  very  long  complex  and  comprehensive  description, 
or  by  personal  peculiarities  so  remarkable  and  rare,  that 
they  can  scarcely  be  found  existing  in  two  persons.    But 
these  features,  feeble  for  the  purpose  of  establishing  identity, 
are  powerful,  indeed,  for  the  purpose  of  destroying  and  over- 
throwing it.    Although  it  does  not  follow  that  two  objects 
which  we  see — ^human  beings  with  blue  eyes — are  identical, 
it  does  follow,  with  an  irresistible  force,  that  when  we  see 
one  with  blue  eyes  and  the  other  with  black,  that  they  are 
not  identical.    It  may  take  many  features,  many  similarities, 
to  establish  identity;  it  may  take  but  one  to  destroy  it. 
Now,  sir,  what  is  this  description  which  the  Eev.  Mr.  Marvin 
gives  of  the  man  whom  he  married  ?    I  pass  over  the  size, 
becAose  the  size  of  a  man  about  the  ordinary  or  middle 
Btatnre  of  human  beings  is  no^  distinction.    I  pass  over  the 
voice,  because  the  Kev.  Mr.  Marvin  himself  says  it  is  inde- 
Bcribable,  and  because  he  never  could  have  heard  the  voice 
of  Harvey  Burdell  after  the  time  he  saw  the  body,  and  any 
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description  that  might  be  attempted  to  be  given  bj  other 
witnesses  of  that  voice  would  ntterly  fkil  to  establish  identitf 
with  the  voice  which  Bev.  Mr.  Marvin  conld  not  describe. 
I  come  next  to  the  position  and  carriage  of  Bordell — his 
erectness  or  stooping.  Mr.  Marvin  describee  the -man  he 
married  as  making  a  veiy  distinct  impression  on  him  lliat  he 
was  not  an  erect  man — that  he  stooped — and  in  that  convio* 
tion  he  speaks  of  his  being  like  a  man  of  sixty  to  sixty-five 
years  of  age.  Now,  sir,  upon  that  subject  we  have  intro- 
duced ten  witnesses — ^men  of  character,  who  knew  BurdeU 
— ^knew  him  familiarly ;  who  have  seen  him  under  all  Qi^ 
cumetances ;  and  they  testify,  that  he  wae  an  erect  man. 
Mr.  Marvin  says,  he  was  slow  in  his  walk.  We  have 
introduced  twelve  witnesses,  all  of  whom  swear  that  he 
was  quick  in  his  actions.  Now,  sir,  I  come  to  the  whiS' 
kers — and  I  deem  this  part  of  his  description  of  a  pecu- 
liar importance,  because  it  was  the  whiskers  that  Dr.  Marvin 
particularly  noticed  in  the  man  he  married.  His  attention 
was  so  strongly  attracted  to  them  at  the  time,  that  he  talked 
with  his  wife  on  the  subject,  and  she  advised  him  to  notice 
the  man  particularly  the  next  time.  And  he  did  notice  him 
on  both  the  subsequent  occasions.  K  his  testimony  is  of 
any  value  on  any  subject,  it  is  upon  this  point.  He  states,  that 
the  whiskers  of  the  man  he  married  were  "black — veiy 
black."  Now,  what  is  our  testimony  upon  that  subject! 
William  Barr,  the  barber  who  habitually  shaved  him,  and 
who  had  naturally  observed  his  hair  and  whiskers  prdee- 
sionally,  and  who  saw  him  about  the  first  of  October,,  and 
also  about  the  first  of  November,  says,  that  his  whiskers  were 
of  a  streaked  brown,  intermingled  with  gray.  .  We  have  Dr. 
Hawes,  who  saw  him  on  the  20th  of  October,  and  he  states 
the  same  thing.  He  saw  him  also  on  the  11th  of  Novem- 
ber, and  he  states  the  same  thing  about  the  appearance  of 
his  whiskers  at  that  time.  We  have,  on  the  26th,  26th,  and 
27th  of  October,  Mrs.  Wilson,  Samuel  Earle,  Rufns  A.  Mnn- 
son,  Ely  Taylor,  D.  S.  Payne,  and  Robert  Earle,  who  saw 
him.    Mr.  Payne  states  that  he  particularly  observed  them, 
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^  playing  with  his  whiskers.  Mr. 
d  Oountj  Judge,  states  that  he 
hem  oa  that  occasion,  but  he 
^ud  his  general  observation  was, 
xack,  but  always  brown,  intermixed 
ijlst  of  October,  three  days  after  the 
.  other  days  were  immediately  preceding 
.er,  an  intelligent  man,  saw  him  at  Saratoga, 
oied  to  the  same  thing.  Then,  sir,  we  have  the 
.b,  just  before  his  death,  he  had  his  whiskers  dyed 
▲er  than  he  had  ever  worn  them. before;  and  anodoter 
i^tness  swears  that  he  told  her  so  on  the  26th  of  January, 
when  she  took  his  ambrotype.  Mrs.  Stansbury  observed  it 
on  the  13th  of  January,  and  she  says  it  wrought  such  a 
change,  that  she  scarcely  knew  him.  Dr.  Parmley  observed 
it  after  his  death,  that  his  whiskers  were  darker  than  he  had 
ever  seen  them  before — ^that,  before,  they  had  been  brown, 
mixed  with  gray*  And  what  is  the  answer  to  this  immense 
maBs  of  testimony?  They  bring  Mr.  Beekman,  who  saw 
them  in  the  week  of  the  murder,  and  who  says  that  they 
were  then  dyed,  as,  doubtless,  they  were.  They  bring  Mr. 
Cipperly,  who  saw  him  on  the  19th  of  December,  and  who 
thinks  they  were  black*  •  They  bring  Mr.  Douglass,  who  says, 
that  the  time  he  became  acquainted  with  him,  which  was 
about  the  time  of  the  marriage,  his  whiskers  were  dark. 
They  bring  Uhl,  who  thinks  that,  on  the  last  of  October,  they 
were  dark.  They  bring  Boberts,  who  says,  that  he  gener* 
rally  dyed  his  whiskers ;  but  that,  at  the  time  of  his  death, 
they  were  so  black  that  he  should  scarcely  have  known  him. 
William  Barr  did  not  think  the  daguerreotype  shown  him 
was  much  like  the  doctor;  and  the  particular  reason  which  he 
assigned  was,  that  the  black  hue  of  his  whiskers  was  unaccus- 
tomed and  unnatural.  Here  we  have  witnesses  who  show  what 
his  condition  was  just  about  the  time  of  the  alleged  marriage, 
and  others,  who  testify  how  different  the  color  of  the  whiskers 
was  ftt  the  time  of  his  death  from  their  condition  at  a  previous 

period.     You  will  observe  that  Mr.  Marvin,  when  be  saw 
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the  body,  said  in  his  testimony,  that  that  was  the  only  point 
of  resemblance  he  mentioned,  except  the  very  slight  one 
about  the  mouth.  The  color  of  the  whiskers  was  the  same 
as  of  the  man  he  married. 

Now,  sir,  there  is  one  other  point,  and  but  one,  and  that 
is  the  size  of  his  whiskers,  and  upon  that  subject  I  take,  as 
the  starting-point,  these  ambrotypes  that  have  been  given  in 
evidence,  i  wish  you  to  observe,  first,  that  upon  the  sides 
of  the  face,  the  whiskers  are  extremely  thin  and  short ;  that 
upon  the  chin  they  could  scarcely  change  the  curve  of  the 
face,  they  are  so  short.  Now,  sir,  I  have  departed  a  little 
from  my  order,  in  calling  your  Honor's  attention  to  that  point 
I  should  have  stated  first,  Mr.  Marvin's  description  of  the 
man  he  married.  He  said  he  was  a  man  of  iiill  whiskers. 
He  said  that  he  thought  he  saw  daylight  under  his  whiskers. 
Mr.  Clinton's  explanation  upon  that  point  is,  they  were  gray 
at  the  root  and  black  otherwise  as  they  had  started  out.  I 
submit,  tiiat  whiskers  like  those  of  Pr.  Burdell,  so  extremely 
short  and  scattered,  and  through  which  you  could  see  his 
face — ^his  flesh — could  not  be  mistaken  as  false  whiskers.  No 
daylight  could  be  seen  under  what  the  eye  could  take  in  per- 
fectiy  and  completely  whatever  it  rested  upon  there. 

Now,  in  taking  that  daguerreotype  as  the  starting-point, 
we  have  given  the  testimony  of  William  Barr,  who  gives  the 
history  of  the  growth  of  those  whiskers  on  the  sides,  and  the 
general  condition  of  the  Doctor's  whiskers  in  form.  In  the 
summer  there  was  no  hair  on  the  upper  lip,  nor  on  the  sides 
of  the  face.  On  the  1st  of  October,  they  were  still  so  small 
that  they  didn't  require  clipping.  Under  the  chin,  they  were 
short  on  the  1st  of  November.  But  to  get  an  opinion  by 
comparison,  Mr.  Barr  says,  that  they  are  well  represented  in 
that  ambrotype,  except  that  that  shows  them  rather  longer 
than  the  Doctor's  were;  that  the  Doctor  had  little  whiskers 
and  plenty  of  beard. 

Now  let  your  Honor  compare  that  picture  with  any  of  the 
standards  to  which  Bev.  Mr.  Marvin  has  referred,  and  say 
whether  anything  could  be  more  dissimil^  than  th^tt  feature 
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of  the  personal  appearance  of  the  man  he  married,  and  the 
personal  appearance  of  Harvej  Burdell. 

Taking  Bev.^Mr.  Marvin  to  famish  that  portion  of  his  tes- 
timony which  he  derives  by  means  of  his  powers  of  observa- 
tion, taking  everything  in  his  testimony  that  has  the  charac- 
ter of  knowledge,  or  that  can  be  received  as  evidence — any 
conrt  of  justice  wonld  throw  out  his  conclusions,  his  inferences, 
his  speculations,  and  his  hearsay  statements  from  outside 
persons — and  what  is  the  result  arrived  at?  That  the  man 
he*married  on  that  night  was  not  Harvey  Burdell,  and  could 
not  have  been  Harvey  Burdell. 

The  identification  of  the  man  by  the  clergyman  failing,  the 
claimant's  case  rests  entirely  on  the  evidence  of  her  daughter 
Augusta.  This  witness  has  contradicted  herself  on  important 
points,  at  her  several  examinations  before  this  court  and  the 
Coroner's  jury,  and  she  states  conversations  with  the  decedent 
preliminary  to  the  piarriage  on  the  Sunday  and  Monday 
previous,  when  he  was  at  that  very  time  in  the  village  of 
Herkimer. 

It  is  only  by  landmarks  upon  the  stream  of  time  that  we 
are  enabled  to  fix  the  exact  locality  of  objects.  Upon  that 
principle  I  am  content  to  try  the  Herkimer  evidence,  and  the 
mass  of  error  and  contradiction  introduced  to  subvert  it.  The 
Herkimer  witnesses  were  of  the  highest  standing  for  honor 
and  probity.  Eight  witnesses  swore  positively  to  Dr.  Bur- 
dell's  presence  in  Herkimer  on  the  25th,  26th,  and  27th  of 
October.  He  went  to  his  native  village  on  a  public  occasion, 
and  under  circumstances  calculated  to  attract  the  attention 
of  all  his  numerous  friends  and  acquaintances.  It  was  on 
the  eve  of  an  election ;  and  two  political  conventions,  and  the 
monthly  meeting  of  a  fire-company,  were  held  on  the  day  of 
his  arrival.  On  the  Monday  following  there  was  a  lawsuit. 
Other  circumstances  were  detailed,  going  to  show  that  it  was 
utterly  impossible  that  these  witnesses  could  have  been  mis- 
taken as  to  the  date  of  Dr.  Burdell's  exceptional  visit  to  the 
place  of  his  nativity.  Mr,  Eli  Taylor's  testimony  was  fully 
corroborated  by  the  recoTd  of  the  Delfivan  House  in  Albany, 
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and  could  not  be  overthrown.  Mrs.  Wilson's  testimony  was 
ii^  like  manner  verified  by  the  officers  and  records  of  the 
steamboat  New  World.  If  these  witnesses  did  not  fix  the 
date  of  Dr.  Burdell's  visit  to  Herkimer,  there  was  no  reliance 
to  be  placed  upon  human  testimony.  With  the  establishment 
of  the  truth  of  these  Herkimer  witnesses,  must  fall  all  the 
earlier  parts  of  Miss  Augusta  Cunningham's  story;  if,  indeed, 
it  had  not  already  fallen  by  her  own  contradictions:  and  with 
it  must  also  fall  all  her  claim  to  veracity.  Those  conversa- 
tions with  Dr.  Burdell  which  she  relates,  must  have  happened 
on  Sunday,  October  26th,  or  they  are  sheer  fabrications.  As 
to  the  important  point  of  the  cohabitation  after  marriage,  she 
was  contradicted  by  every  servant-girl  in  the  family,  who 
testified  that  they  never  but  once  made  a  bed  in  the  little 
hall  bedroom,  in  which  Augusta  at  first  said  they  slept.  !N'ot 
one  of  them  can  be  convinced  that  more  than  one  person 
slept  in  the  Doctor's  bed,  and  they  are  all  certain  Mrs.  Cun- 
nlDgham  slept  alone.  On  this  point  Augusta's  testimony  was 
completely  contradicted,  as  it  was  on  the  subject  of  the  rela- 
tions between  her  mother  and  Eckel.  Mary  Donahue's  tes- 
timony as  to  the  key  between  the  rooms,  and  the  condition 
of  Eckel's  and  Mrs.  Cunningham's  beds,  bears  upon  its  face 
the  marks  of  truth.  Her  statements  were  confirmed  to  some 
extent  by  the  evidence  of  Dr.  Parmley,  who  often  saw  a  man 
in  Mrs.  Cunningham's  room,  who  was  not  Burdell.  The  evi- 
dence on  this  point  was  sufficient  to  establish  adultery,  if  Dr. 
Burdell  had  really  been  married  to  that  woman.  In  respect 
to  the  marriage  ceremony,  Augusta  was  contradicted  by  three 
witnesses,  who  fixed  Dr.  Burdell's  presence  elsewhere,  at 
times  entirely  incompatible  with  his  being  present  at  the 
wedding.  Miss  Helen  Cunningham  was  not  a  very  important 
witness.  She  swore  she  saw  the  bridal  party  go  out  to  the 
wedding ;  that  Eckel  remained  in  his  room ;  and  that  she  saw 
and  heard  the  party  return  late  in  the  evening.  But  on  all 
these  points  she  was  self-contradicted. 

Dr.  Jonathan  Ware  swears  that  he  saw  Dr.  Burdell  and 
his  party  on  their  way  to  the  wedding.    He  had  no  means 
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of  fixing  the  date,  except  a  letter,  recalled  to  mind  at  the 
eleventh  honr,  which  he  had  never  before  associated  with 
that  meeting.  It  was  impossible  that  that  letter  should  have 
fixed  the  date. 

From  the  time  of  the  alleged  marriage,  Bnrdell  never  ate 
in  the  house ;  when  anything  was  sent  to  him,  he  invariably 
declined  partaking  of  it ;  while  Eckel  and  Snodgrass  were  in 
her  room  fSrequently,  Burdell  never  was  seen  there ;  he  never 
cohabited  with  her ;  and  he  knew  she  cohabited  with  Eckel. 
He  declared  that  he  must  get  her  out  of  the  house,  even  if  he 
had  to  pay  her,  because  he  could  not  live  in  the  house  with 
her.  From  that  time  until  his  death,  such  declarations  accu- 
mulate and  increase  in  intensity.  On  the  day  previous  to 
that  on  which  he  died,  he  leased  the  house  to  Mrs.  Stansbnry. 
In  December,  Mrs.  Cunningham  declared  that  the  Doctor 
would  have  to  behave  himself  before  she  left  the  house ;  and 
during  the  same  month  she  said :  ^'  Do  you  think  I  would 
marry  a  man  who  loathes  me  ?"  Among  her  acts  was  that  of 
attempting  to  renew  the  suits,  which  took  place  about  that 
time.  Another  declaration  was,  that  he  might  never  live  to 
sign  the  lease  he  had  drawn  for  Mrs.  Stansbury;  and  on 
the  following  morning  he  was  found  murdered  in  his  room. 
Were  these  the  declarations  and  acts  of  man  and  wife? 
When  he  was  about  to  turn  her  from  the  house,  was  it  her 
love  of  truth  that  caused  her  to  keep  the  marriage  secret, 
and  not, .  as  she  might,  by  avowing  it,  claim  the  right  to 
remain?  The  record  of  the  evidence  of  the  settlement  of 
the  suits,  of  the  manner  in  which  they  were  settled,  and 
the  consideration  for  which  they  were  settled,  signed,  sealed, 
and  delivered  between  these  parties,  which  is  testimony  of 
itself,  if  it  stood  alone  in  the  case,  would  overthrow  com- 
pletely and  forever  any  amount  of  testimony  as  to  the  exist- 
ence of  a  marriage. 

First.  Upon  the  15th  of  October,  a  suit  was  commenced  in 
the  Superior  Court  by  Mrs.  Cunningham  against  Dr.  Burdell, 
for  a  breach  of  promise  of  marriage,  and  another  in  the 
Supreme  Court  for  slander*    Upon  the  same  day,  he  got  out 
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from  the  JoBtice's  Court,  a  subpoena,  to  require  her  to 
appear  to  be  examined,  I  suppose,  upon  the  charge  of  stealing 
a  note.  Upon  the  22d  of  October,  these  suits  are  settled. 
Mr.  Clinton,  put  this  cause  upon  the  proposition  that  a 
,  part  of  the  consideration  for  a  settlement  of  these  suits  was 
a  stipulation  upon  the  part  of  Dr.  Bm-dell,  that  he  would 
many  this  woman ;  that  this  was  the  real  consideration,  and 
those  witnesses  who  have  testified  that  he  said  she  did  not 
want  money,  have  been  introduced,  and  have  directed  their 
testimony  to  show  that  it  was  marriage,  and  not  n^onej,  that 
settled  that  suit.  Upon  the  22d  or  the  23d,  there  is  entered 
in  the  Sheriff's  office  the  discontinuance  of  these  two  suits. 
That  discontinuance  contained  also  a  stipulation  tliat  Dr.  Bur- 
dell  would  not  sue  her  for  having  commenced  them.  That 
is  the  first  step  in  the  settlement.  Now,  I  propose  to  call 
your  Honoris  attention,  first,  to  two  papers.  They  are  both  in 
Dn  Burdell's  handwriting.  One  of  them  is  a  general  release, 
dated  upon  the  18th  of  October.  That  paper  was  found  in 
Mrs.  Cunningham's  possession.  The  depository  was  Eckel ; 
but  it  was  claimed  by  her- upon  its  being  found.  It  is  sufil- 
ciently  obvious,  from  its  contents  and  its  date,  that  it  was 
given  to  her  by  Dr.  Burdell  for  the  purpose  of  being  executed, 
in  order,  not  merely  to  secure  the  discontinuance  of  the  two 
suits,  but  to  extinguish  forever  the  cause  of  action,  and  that 
was  her  part  of  the  settlement.  The  paper  is  now  found  in 
her  possession  unexecuted. 

The  other  paper  that  is  found  is  undated :  I  will  presently 
fix  the  date.  It  is  an  agreement  upon  his  part,  that  he  will 
be  a  friend  of  her  family ;  at  least,  that  he  will  do  nothing  to 
injure  them ;  and  secondly,  that  he  will  continue  to  rent  the 
house  to  her  after  the  lease  expired.  That  paper  is  found  in 
her  possession  also,  where  this  paper  given  for  execution  is 
found  unexecuted. 

Kow  look  at  that  settlement.  A  part  of  the  agreement  for 
settlement,  as  held  upon  the  other  side,  is  that  these  two 
persons  shall  marry.  The  other  part  is,  that  the  husband 
gives  to  the  wife  a  stipulation  that  he  will  be  a  friend  to  the 
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family,  and  that  she  may  continue  to  live  in  his  house,  under 
rent,  six  months  after  this  marriage  shall  take  place  ?  The 
consideration  to  him  is,  that  she  not  only  discontinues  the  two 
suits,  but  extinguishes  the  cause  of  action  for  slander  and  for 
breach  of  promise  of  marriage ;  these  are  the  conditions  of  a 
settlement  received  by  him  from  the  woman  he  is  to  marry 
in  five  days  afterwards  1  The  two  suits  would  be  extinguished 
of  themselves ;  at  least  the  causes  of  action  would  be  extin- 
guished by  this  very  marriage.  That  would  be  the  state  of 
the  case  if  this  paper  was  executed.  It  remained  unexecuted, 
and  I  will  trace  it  hereafter. 

Now  your  Honor  will  observe  that  both  of  these  papers 
are  totally  incompatible  with  the  idea  of  a  contemplated  mar- 
riage, before  the  term  of  a  single  week  should  expire,  between 
these  parties.  Why  did  she  want  a  stipulation  that  she  should 
remain  in  the  house,  and  that  he  would  be  a  friend  to  the 
family?  Why  did  he  want  a  general  release  from  these  causes 
of  action? 

Your  Honor  will  observe  in  one  of  these  papers  a  remark* 
able  erasure.  There  was  a  condition,  here,  that  he  would 
continue  to  rent  the  house  to  her  if  he  continued  to  remain 
in  the  house  as  he  now  did.  That  is  stricken  out.  She  was 
too  sharp  to  leave  in  that  instrument  any  condition,  so  that 
in  his  desperate  and  eager  determination  to  get  rid  of  her, 
if  he  would  go  out  of  his  house,  that  agreement  would  be 
cancelled.  It  probably  was  stricken  out  before  she  would 
consent  to  the  settlement.  At  all  events,  it  appears  now 
stricken  out 

That  is  the  first  stage  of  this  settlement.  Here  I  will  speak 
for  a  »ngle  moment  of  the  affidavit  they  were  so  anxious  to 
introduce  upon  the  other  side.  It  is  not  an  affidavit ;  it  is  a 
statement ;  it  is  of  the  same  date ;  it  is  in  his  handwriting  and 
bears  his  signature.  He  states  that  he  has,  up  to  that  date, 
made  no  will,  and  if  any  is  found  it  is  a  forgery.  How  this 
came  into  her  possession  we  know  not.  It  may  have  been 
taken  from  his  safe  upon  one  of  those  occasions  in  which  she 
is  proved  to  have  examined  that  depository,  or  after  his  death. 
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when  she  had  an  opportimity  to  do  it ;  or  it  may  be  that  it 
was  given  by  him  to  her,  becanse  fihe  exacted  it  in  this  eetr 
tlement.  Harmless  as  the  paper  was  in  his  esteem,  and  as  it 
really  is,  it  may  hare  been  left  among  his  papers  to  show  he 
hdd  made  no  will.  By  possibility  it  may  have  been  deliv- 
ered to  her.  She  may  have  demanded  it  as  a  part  of  the  plan 
of  this  fictitious  and  fraudulent  marriage,  as  it  waa  unknown 
to  him,  and  he  may  have  given  it  in  order  to  get  a  settlement 
peacefully,  knowing  it  was  of  no  value  to  her  or  harm  to  him, 
and  not  knowing  the  view  or  the  purposes  for  which  she 
demanded  it. 

The  next  step  in  this  settlement  is  in  the  fore  part  of 
[November.  This  is  a  settlement  in  regard  to  the  note.  The 
note  was  given  in  consideration  of  the  assignment  of  a  judg* 
ment  against  Williani  Burdell,  which  was  assigned  to  Mrs. 
Ounningham.  They  settled  that ;  they  cancelled  the  transac- 
tion. Three  weeks  after  the  alleged  marriage,  she  reassignB 
that  judgment  to  him,  and  the  paper  is  found  among  hi.  paper, 
after  his  death ;  and  an  affidavit  from  him  that  he  had  not 
negotiated  this  note,  and  that  it  should  be  void  if  ever  found, 
id  contained  among  his  papers,  bearing  about  the  same  date. 

Still  the  release  is  unexecuted,  still  the  cause  of  action 
fox*  breach  of  promise,  and  the  cause  of  action  for  slander 
remain.  She  goes  to  her  lawyer  to  talk  about  renewing  it 
She  then  reports  that  she  has  done  so.  About  the  time  of 
the  party  of  the  sixteenth  of  January,  he  requires  that  she 
shall  sign  some  paper,  before  he  will  let  her  have  his  parlors. 
He  tells  Frazer  about  some  paper  he  wants  signed.  Upon 
the  twenty-fourth  of  January,  six  days  before'his  death,  there 
is  a  row  in  the  house.  Augusta  gives  an  account  of  it.  Her 
mother  was  in  his  room,  Augusta  comes  down;  as  she  stated 
before  the  Coroner,  the  Doctor  sent  up  her  little  brother  to 
ask  her  mother  to  come  down.  Augusta  comes,  knocks,  and 
finds  the  door  locked.  13ien  she  opened  it  and  pushed  right 
in.  He  pushed  her  out  against  the  banister.  Her  mother 
comes  out,  thinking  she  is  hurt ;  but  she  is  not  hurt.  The 
two  servant-girls,  without  any  knowledge  of  the  existence  of 
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the  paper  I  am  about  to  present  to  yonr  Honor,  testified  also 
to  that  occurrence  npon  that  day,  bo  short  a  time  before  his 
death.  Mary  was  in  the  hall,  scrubbing.  She  heard  the  row, 
and  was  very  much  alarmed.  She  gives  her  own  account 
of  it.  TTannah  heard  about  it,  too.  The  Doctor  ran  down 
stairs,  and  said,  ^^  What  shall  I  do  with  these  devils!  How 
shall  I  get  them  out  of  the  house?" — ^that  is  the  substance  of 
it,  I  cannot  give  the  words — "  they  will  take  my  life."  Mrs. 
Cunningham,  that  evening,  tells  Hannah  that  it  began  about 
signing  a  paper.  Mary  Donahue  says,  that  while  she  was  in 
the  hall,  the  Doctor  had  sent  out  as  if  for  a  policeman,  and  a 
man  came  to  the  door.  Helen  came  down  stairs  crying,  ana 
went  into  the  parlor.  Augusta  comes  down  and  speaks  to 
her,  and  Helen  then  says  to  the  Doctor,  in  the  words  of  Mary 
Donahue :  "  I  will  get  my  mother  to  give  you  them  papers," 
meaning  this  paper.^ 

Why  was  the  Doctor  thus  urgent  ?  Mr.  Frazer  explains 
it.  Upon  that  very  day,  a  few  hours  before,  Mr.  Frazer  had 
met  Thayer;  Mr.  Thayer  told  him  that  these  suits  were 
merely  discontinued,  not  settled  ;  Frazer  was  surprised.  He 
meets  Burdell  and  tells  him  of  this — ^Burdell  turns  away 
sOently.  He  goes  home  to  his  house,  resolved  to  have  that 
paper  executed  before  he  leaves  it.  Among  his  papers  is 
founds  dated  upon  that  day — what!  Another  general  release, 
filled  in  his  own  hand-writing,  containing  an  addition,  by 
which  Mrs.  Cunningham  agrees  also  to  quit  the  house  upon 
the  first  of  May.  He  cancels  that  stipulatioD,  which  he 
had  been  obliged  to  give  upon  the  previous  occasion,  that 
she  might  remain  there  after  the  year  expired. 

The  next  morning,  he  shows  that  paper  to  Frazer,  who 
identifies  it.  That  same  Sunday  he  shows  it  to  Demist  Hub- 
bard, and  he  tells  her  with  what  di£Sculty  he  got  it,  as  he 
told  her  before  that  Mrs.  Cunningham  had  promised  to  give 
it  to  him.  He  shows  it  also  to  Dr.  Smith,  his  partner,  who 
identifies  it  also.  When  showing  it  to  Dr.  Smith,  he  seems 
puzzled  about  the  genuineness  of  the  signatures.  He  com- 
pares  it  with  the  very  reassignment  of  the  judgment  of  Wil- 
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liam  Bordell  with  which  I  compared  it,  through  an  expert, 
before  your  Honor,  in  order  to  prove  its  execution  by  the 
same  hand.  "  Can  it  be  a  forgery  ?"  he  says.  If  your  Honor 
will  compare  that  signature  with  the  signature  of  Mrs.  Cun- 
ningham, you  will  find,  as  the  expert  says,  that  there  is  no 
resemblance ;  and  yet  it  is  the  same  signature  that  she  had 
affixed  to  the  reassignment  of  the  judgment  of  William  Bur- 
dell,  acknowledged  before  a  Commissioner,  and  delivered  to 
Dr.  Burdell.  He  had  a  right  to  rely  upon  it  as  her  signature 
under  the  rules  of  law.  It  is  not  material  to  the  case ;  but, 
in  my  judgment,  that  signature  was  written  by  Augusta; 
and  if  your  Honor  will  read  her  testimony,  although  she 
denies  it,  and  the  testimony  of  her  sister,  who  says  it  resem- 
bles Augusta's  handwriting,  I  think  your  Honor  will  come 
to  that  conclusion. 

They  thought  they  had  cheated  him  at  last ;  that  whenever 
he  should  set  up  this  paper  they  would  be  able  to  deny  its 
authenticity,  just  as  the  counsel  yesterday  denied  it.  They 
had  no  idea  that  I  would  be  able  to  prove  it  in  this  case. 
They  knew  that  if  I  called  upon  anybody  who  knew  Mrs. 
Cunningham^s  signature,  he  would  swear  that  was  not  it 
That  would  be  the  ordinary  way,  under  the  rules  of  law.  It 
was  only  by  this  nice  exception,  whereby,  in  respect  to  a 
paper  already  in  the  case  for  purposes  independent  of  com- 
parison of  handwriting,  the  Court  is  authorized  to  determine 
the  question  in  that  way,  with  or  without  the  aid  of  experts, 
that  I  was  able  to  prove  that  paper.  Tour  Honor  will 
remember  that  occurrence  and  the  discussion  which  took 
place  about  it. 

After  three  months  of  struggle  between  these  parties,  a 
keen,  active  contest,  in  which  each  party  had  a  sharp  eye 
upon  his  own  rights  and  interests,  Harvey  Burdell  succeeded 
in  wringing  from  this  woman — what  ?  An  extinguishment 
of  the  slander  suit,  and  the  breach  of  promise  suit,  so  that 
they  could  not  be  renewed  —  three  montlis  after  he  had 
married  her!  Then  he  felt  safe  from  a  renewal  of  those 
suits ;  then,  sir,  he  went  steadily  on  to  let  his  house.    The 
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night  in  which  this  paper  was  delivered  to  him — and  the 
contest  of  that  day  was  almost  a  contest  of  physical  force — 
that  night,  for  the  first  time,  the  servant  girls  were  sent  to 
bed  at  an  nnnsnal  hour,  their  work  undone.  What  inter- 
vened, I  kbow  not.  Harvey  Burdell  lingered  among  the 
living  six  days  longer.  He  went  steadily  on  to  let  his  house. 
Friday  he  consummated  the  agreement;  Saturday  numbered 
him  with  the  dead. 

Now,  sir,  I  say,  that  here  is  a  perfect  documentary  history 
under  hand  and  seal  of  the  settlement  of  these  suits,  each 
paper  found  in  the  possession  of  the  proper  party.  They  form 
a  complete  settlement  There  never  was  any  one  of  the 
settlements  in  which  you  can  insert  either  a  promise  to 
marry  or  a  marriage.  They  are  all  of  them  in  direct  incon- 
sistency, and  perfectly  incompatible  with  any  such  promise, 
or  any  such  performance.  Under  the  rules  of  law,  if  an 
action  were  brought  in  reference  to  this  settlement,  it  would 
not  be  competent  to  give  oral  evidence  to  add  such  an 
important  element  as  a  promise  to  marry.  There  is  no  prin- 
ciple by  which  that  rule  should  not  be  applied  here.  The 
parties  have  settled  their  differences,  and  written  down  the 
terms  of  the  settlement ;  it  is  signed,  sealed,  and  delivered 
to  the  proper  parties.  They  are  concluded  by  what  they 
have  done ;  and  these  papers  present  the  complete  and  true 
history  of  their  settlements.  The  idea  that  it  was  a  part  of 
this  settlement,  contemporaneous  with  the  two  first  papers, 
that  these  persons  should  marry,  is  repugnant  to  everything 
done  by  both  these  parties.  The  documentary  testimony 
thus  harmonizes  with,  and  corroborates  the  .oral  evidence, 
and  entirely  overthrows  the  pretence  of  marriage,  to  estab- 
lish which  the  claimant  has  come  before  this  tribmial. 

Chablei  Edwabds, /or  Infant  next  of  kin. 

The  case  now  before  your  Honor  is  connected  with  fearful 
and  most  extraordinary  circumstances. 
Harvey  Burdell,  well  known  in  this  city,  for  good  or  for 
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evil,  is  found  murdered  in  his  room — ^tihat  room  forming  part 
of  a  house  hired  and  occupied  by  Emma  Augusta  Cunnings 
ham — ^that  woman,  known  by  no  other  name  than  Emma 
Augusta  Cunningham,  until  the  man  is  murdered,  a  whole 
city  aroused,  a  Coroner's  jury  convened,  the  body  laid  out, 
not  only  for  the*  surgeon,  but  for  the  grave ;  and  then,  and  not 
till  then,  we  have  this  widow  sprung  out  of  a  coffin. 

The  question  for  your  Honor  is  this :  Was  Emma  Augusta 
Cunningham  married  to  Harvey  Burdell  in  the  evening  of 
the  twenty-eighth  day  of  October^  one  thousand  eight  hun- 
dred and  fifty-six  ? 

The  needle  of  truth  must  point  and  remain  there,  without 
a  vibration  or  a  variance. .  Let  it  deviate  one  point  upon  the 
card,  and  this  seeming  widow  must  sail  away  with  a  blacker 
dye  upon  her  than  that  which  now  makes  up  the  trappings 
and  the  suit  of  woe. 

I.  It  will  be  unnecessary  to  labor  the  points  and  princi- 
ples which  I  now  lay  down ;  for,  while  the  facts  and  evidence 
in  the  case  cling  naturally  to  them,  their  force  must  have 
all  proper  effect  with  an  experienced  lawyer. 

1.  So  solemn  an  act  as  marriage,  on  account  of  its  train 
of  consequences,  must  be  made  out  by  certain  and  condnsive 
proof,  and  by  unimpeachable  witnesses. 

2.  A  contract  of  marriage,  in  the  presence  of  a  priest,  gives 
no  more  binding  force  to  it  than  if  it  took  place  in  the 
presence  of  a  layman ;  and  the  certificate  of  the  former  has 
no  legal  value,  unless  the  particular  provisions  of  the  statute 
are  complied  with.  (2  Heviaed  SiatiUes^  139,  §§  7,  9,  10, 
12,14.) 

3.  If  the  certificate  of  marriage^  made  out  by  Mr.  Marvin, 
had  been  found  in  the  possession  of  Dr.  Burdell,  and  by  him 
endorsed  (as  it  is  proved  he  carefully  endorsed  all  his  impor- 
tant papers),  then  it  might  have  amounted  to  valuable  evi- 
dence— ^under  the  ruling  in  the  case  of  the  Barony  of  Say  & 
Sde  (see  RubbacJc^  258).  But  the  facts  of  the  want  of 
endorsement,  and  a  possession  in  Mrs.  Cunningham,  destroy 
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its  effect  as  against  the  next  of  kin,  while,  bj  parity  of  rea- 
soning, it  helps  their  position. 

4.  Mr.  Marvin's  incomplete  private  register  of  marriages, 
has  no  force  as  evidence.  In  I^gland,  a  parish  register  mav 
be  evidence  for  some  purposes  bj  statute  laiw.  Thus  it  may 
be  evidence  of  the  time  of  a  marriage,  and  of  its  celebration 
de  fadU)^  for  these  are,  necessarily,  within  the  knowledge  of 
the  party  making  the  entry.  {Doe  v.  Ba/mea^  \  M.  db  JRob., 
286,  289.)  But  even  a  regular  register  in  England  is  no 
proof  of  the  identity  of  the  parties  there  named,  with  the 
parties  in  controversy ;  but  the  fact  of  identity  must  be 
established  by  other  evidence.  {Birt  v.  Bartow,  1  Dow,  170 ; 
Bain  V.  Mason,  lC.dk  P.,  202,  ar^  note  ;  WedgwoocPs  Case, 
8  Greene,  75 ;  and  as  to  Mr.  Marvin's  Begister,  2  B.  S.,  139, 
§  9 ;  1  Greenleqfon  Evidence,  64:1,  §  493,  and  cases  there.) 

5.  Even  though  the  statute  has,  perhaps  unfortunately, 
laid  open  the  door  very  widely  to  looseness  of  form  in  mar- 
riage cases,  yet  sufBcient  must  be  legally  proved  to  show  a 
contract  of  marriage  in  every  instance,  L  e.,  the  mutual  words 
of  the  parties  which  form  and  make  up  the  contract.  {Wig- 
moT^a  Case,  1  Salk,  428 ;  Wdd  v.  Chamberlayne,  2  ShoWy 
300 ;  Rex  v.  Fielding,  12  HowdFa  St.  Tr.,  1327 ;  Lyon's 
Case,  1  Ihses  P.  C,  469 ;  Lat&ua*  v.  TeesdaU,  8  Taurd,  830 ; 
Jackson,  ex  dem..  Dies  v.  Wirme;  7  Wend.,  47.) 

6.  While  the  rule  of  evidence  in  Surrogates'  Courts  still 
keeps  out  parties  in  interest*  from  being  witnesses,  and  admits 
the  testimony  of  the  daughters  of  Mrs.  Cunningham,  such 
testimony  should  be  weighed  with  great  caution  and  doubt, 
arising  from  its  having  been  given  when  their  mother  was 
laboring  under  a  charge  of  having  murdered  the  man  whom 
she  claims  to  have  been  her  husband ;  and  especially  as  any 
benefit,  which  she  might  expect  to  get  from  his  estate,  would 
naturally  be  shared  by  them,  probably  in  the  present,  and 
almoBt  certainly  in  the  future. 

7.  All  marriages  attempted  to  be  kept  secret,  carry  with 
them  presumption  of  wrong  or  sinister  motive. 

8.  Where  a  marriage  is  kept  secret,  and  even  the  chance 
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of  ever  marrying  has  been  disavowed  by  one  party,  up  to 
the  time  of  death,  and  never  openly  claimed  by  the  other, 
the  absence  of  all  reasonable  motive  for  concealment  will 
greatly  influence  a  decision  against  any  such  claim  of  mar- 
riage. It  mainly  did  so  injiie  well  known  Berkley  case. 
{JSubback^s  Evidence  of  Suoceesion,  256.) 

9.  Cohabitation,  before  an  alleged  marriage,  takes  away 
the  legal  point  of  consummation  of  a  marriage  by  cohabita- 
tion.   {JSose  V.  Cfla/rkj  8  Paigej  574.) 

10.  A  contract  of  marriage,  when  not  consunmiated,  by 
what  may  be  called  marital  cohabitation,  must  be  clearly 
made  out. 

11.  Even  if  observations,  attributed  to  Burdell,  are  to  be 
believed,  they  do  not  supersede  the  necessity  of  proving  a 
contract  of  marriage ;  while  evidence  of  the  remarks  of  a 
party  (of  Burdell)  should  always  be  scrutinized  and  received 
with  caution,  as  it  is  the  most  dangerous  evidence  that  can 
be  admitted  in  a  Court  of  Justice,  and  the  most  liable  to 
abuse — especially  where  such  party  is  dead.  (See  the  case 
oiMacivM  v.  Macgreg(yr^  2  BU.  N.  S.y  470;  1  Dow,  208 ;  3 
WUs.  df  JShaWj  75 ;  Maclaughlcm  v.  Dobaon,  cited  in  2  BUgh^ 
N.  8.,  479 ;  and  see  Shdford,  105.) 

12.  The  mother's  claim,  and  the  daughter's  explanation, 
are  inconsistent  with  trnths  scattered  throughout  the  case. 
The  daughter,  Augusta  Cunningham,  has  borne  sufficient 
testimony  of  the  character  of  the  mother's  claim ;  so  far  (to 
use  the  words  of  Bentham)  from  grudging  the  trouble  of  true 
answers,  she  has  bestowed  upon  it  the  greater  trouble  of  Ues. 

13.  Where  the  person,  claiming  as  a  party  to  the  alleged 
contract,  is  living,  and  the  transaction  is^  recent,  defects  in 
the  proof,  or  in  the  explanation  of  suspicious  circumstancee, 
are  taken  more  adversely  than  when  the  events  involved  are 
remote,  and  both  of  the  parties  are  deceased.  {JEKJU  v.  jffur- 
ger,  8  Btadf.,  432.) 

14.  Where  evidence,  in  the  nature  of  ciWn  evidence,  is 
brought  to  bear,  the  character  of  the  witness  is  a  great 
remedy  to  see  whether  there  has  been  abuse.    And  to  this 
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is  to  be  added,  the  manner  and  the  seeming  motive  of  wit* 
neeeeB.    (3  Benth.  Jud.  Mid.,  376-9.) 

15.  An  alleged  recent  marriage  should  be  susceptible  of 
the  clearest  proof.  Where,  in  such  a  case,  there  is  nothing 
but  mystery,  concealment,  and  doubt,  the  court  will  not  lend 
itself  to  sustain  a  claim  founded  upon  them.  {Turpin  y.  Pvilh 
lie  Ad/minisi/raioTy  2  Brad.y  426.) 

16.  Kone  of  the  concomitants  of  marriage  followed  the  one 
now  alleged. 

17.  Aside  from  all  the  duties,  rights,  and  liabilities  attach- 
ing to  a  married  Ufe,  proof  of  marriage  is  more  important 
than  proof  of  crime,  however  high  the  grade.  Crime  may 
be  the  act  of  a  moment,  and  its  punishment  be  perfected  in 
a  swift  space  of  time,  and  there's  an  end.  Sut,  jump  rafihly 
to  the  conclusion  of  marriage,  and  crime  may  succeed ;  right- 
ful heirs  be  cast  into  the  street ;  wantonness  be  rampant  and 
triumphant  for  a  generation;  and  future  strangers  enjoy, 
through  law,  what  was  obtained  by  the  wickedness  of  their 
inmiediate  connections. 

18.  The  party  holding  the  affirmative,  must  prove  his  case 
by  exhausting  it  at  the  outset ;  and,  afterwards,  can  only  get 
in  merely  that  which  qualifies  and  points  to— in  fact,  simply 
"rebuts"  the  case,  as  made  on  the  other  side.  Cumulative 
testimony,  which  creeps  in  after  the  other  side  has  rested, 
and  which  has  sprung  up  at  the  closing  of  the  whole  matter, 
and  after  a  space  of  time  when  it  might  have  been  manufac- 
tured by  collusion  to  fit  the  whole,  is  looked  at  with  sus- 
picion. {Hastings  v.  Palmer^  20  Wend.^  225 ;  Ford  v.  JVUes^ 
1  JSm,  800 ;  HolMater  v.  Bender,  lb.,  150.) 

19.  Where  evidence,  on  a  question  of  marriage  or  no  mar- 
riage, is  contradictory,  the  collateral  circumstances,  in  which 
there  can  be  no  error,  ought  to  have  controlling  force.  {Ourir 
fUngham  v.  Cumimgham,  2  Dow.,  511.) 

n.  Let  us  now  look  at  the  relative  position  of  Harvey  Bur- 
dell  and  Mrs.  Cunningham.  As  to  Dr.  Harvey  Burdell,  we 
find  him  the  owner  of  the  house  TSo,  31  Bond  street,  New 
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York,  and  occupying  important  parts  of  it  for  his  professional 
busincBS.  A  man  between  forty  and  fifty  years  of  age,  with 
habits  formed,  and  showing  all  those  pecoliarities  which  at- 
tach to  a  city  person  leading  the  life  of  a  confirmed  bachelor; 
thought  to  be  rich,  and  proud  to  be  considered  so.  He  lets 
part  of  his  house  to  Mrs.  Jones  for  boarders,  and  Hrs.  Cun- 
ningham goes  there  and  takes  the  place  of  Mrs,  Jones; 
enters  into  usual  agreement  as  tenant  with  Harrey  Burdell 
himself,  at  a  fnU  rent;  and  the  position  of  landlord  and 
tenant  takes  place,  which  continues,  and  is  subsisting  at  the 
time  of  Burdell's  death.  As  to  Mrs.  Cunningham,  we  have 
a  widow  old  enough  to  have  had  a  lar^e  family,  with  two 
of  the  children  grown  into  womanhood.  Here  are  these  two 
pers(^ns ;  and,  according  to  the  observation  of  all  within  and 
without  the  house,  Mrs.  Cunningham  remains  the  widow  of 
her  first  husband,  and  Dr.  Burdell  continues  leading  his  zig- 
zag bachelor  life.  The  one  is  then  murdered,  and  the  other 
thereupon  claims  to  be  his  widow. 

HI.  Now  to  the  testimony. 

(A.),  I  will  draw  out  for  your  Honor  a  chaia  of  evidence, 
wrought  fi*om  true  metal,  that  cannot  be  broken ;  and  which 
shall  show,  whatever  masquerading  did  take  place  between 
others,  that  this  alleged  marriage  never  happened.  The 
other  side  have  woven  a  thread  leading  towards  a  mysterious 
ceremony.  It  will  be  found  I  am  right  in  calling  ours  a 
chain,  and  that  I  am  not  wrong  in  speaking  of  a  thread — a 
thread  spun  by  a  cimning  spider. 

While  it  is,  of  course,  all-important  to  bear  Tuesday,  the 
twenty-eighth  day  of  October,  in  mind,  and  to  settle  upon 
its  hours,  and  mark  the  figm*e  of  Harvey  Burdell  passing 
over  them,  and  especially  the  morning  and  the  evening  por- 
tions, it  is  exceedingly  necessary  that  his  whereabouts  the 
twenty-fifth,  twenty-sixth,  and  twenty-seventh  days  of  the 
same  October  should  be  made  certain. 

I  will  now  show  the  court  that  Harvey  Burdell  was  in  the 
village  of  Herkimer,  two  hundred  and  twenty-three  milea 
north  of  the  city  of  Kew-Tork,  on  the  days  I  have  last 
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referred  to ;  I  will  show  to  your  Honor,  by  the  testimony  on 
the  other  side,  that  Harvey  Bnrdell  was  elsewhere  than  at 
the  Bey.  Mr.  Marvin's  on  the  morning  of  the  twenty-eighth 
of  October;  and  I  will  prove,  by  unhnrt  evidence,  that  Har- 
vey Bnrdell  was  on  the  other  side  of  the  East  River,  in  the 
city  of  Brooklyn,  at  the  time  when  the  clergyman  performed 
the  alleged  marriage. ceremony  at  his  own  house,  sitnated  on 
the  very  verge  of  the  North  River,  in  New-York,  a  distance 
of  fonr  miles.  ^ 

David  M.  Grant  proves  that  he  had  an  engagement  with 
him  in  New-York  on  the  week  before  the  twenty^seventh  of 
October,  and  that  thereafter  (on  Thursday)  he  excused  his 
keeping  it,  saying  that  he  had  to  go  up  the  river ;  and  that 
he  did  go  up  the  river,  and  arrive  in  Herkimer  on  Saturday, 
the  twenty-fifth  of  October,  is  proved. 

Edward  J.  Munson,  a  Justice  of  the  Peace,  testifies,  that 
he  had  known  Harvey  Bnrdell  for  years ;  and  that  he  saw 
him  in  Herkimer  on  the  aftei-noon  of  Saturday  the  twenty- 
fifth,  Sunday  the  twenty-sixth,  and  on  Monday  the  twenty- 
seventh  of  October. 

Samuel  Earle,  a  member  of  the  bar,  had  been  on  familiar 
terms  with,  and  saw  him  at  Herkimer  on  Monday,  the 
twenty-seventh  of  October,  in  the  witness's  office,  at  a 
hotel,  and  also  in  a  Justice's  court;  ^'I  am  certain  I  saw  him 
on  that  day  at  Herkimer,  for  I  then  tried  a  lawsuit  in  a  Jus- 
tice's court,  wherein  Ely  Taylor  was  plaintiflF."  The  wit- 
ness fixes  the  time  of  the  trial ;  states  that  Bnrdell  occupied 
a  seat  at  the  court  table ;  he  remembers  the  fact,  that  the 
Justice  asked  him  who  that  gentieman  was,  and  that  witness 
told  him.  The  witness  was,  on  that  day,  applied  to  by  Bur- 
dell,  to  aid  in  getting  notes  discounted,  and  Mr.  Earle  was 
conferred  with  by  him  in  relation  to  a  mortgage.  After  the 
trial,  Bnrdell  wdked  to  the  witness's  office  with  Him.  He 
saw  Bnrdell  as  late  as  the  afternoon  of  the  twenty- seventh ; 
he  said  he  was  going  down  that  afternoon.  The  steamboat 
express  train  passed  between  four  and  five  "E.  M. 

D,  8.  Payne,  another  respectable  member  of  the  bar, 
Vol.  1V^?6. 
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knew  Harvey  Burdell;  had  seen  him  in  Herkimer  in  Augost, 
and  saw  him  next  on  Sunday,  the  twenty-sixth  day  of  Octo- 
ber, daring  tea-hour^  at  Taylor's  hotel,  in  Herkimer ;  he  fixed 
the  time  in  connection  with  a  political  meeting ;  he  gives 
ns  the  particular  conversation  which  occurred  at  the  tea- 
table  ;  he  saw  Burdell  also  the  next  day,  Monday,  at  Taylor's 
hotel ;  and  there  was  conversation  between  them.  This  wit- 
ness states,  he  sat  opposite  to  him  in  the  dining-room  of  the 
hotel. 

We  then  have  the  County  Judge  and  Surrogate  of  Her- 
kimer County,  Robert  Earle,  Esq.  He  has  been  well  ac- 
quainted with  Harvey  Burdell  for  eleven  years ;  Burdell  had 
been  in  the  habit  of  going  to  Herkimer :  "  I  am  positive  I 
saw  him  in  Herkimer  on  the  twenty-seventh  of  October." 
This  witness  took  professional  part  in  the  Taylor  action,  and 
showed  how  the  time  referred  to  was  the  morning  following 
the  Democratic  Political  Convention,  which  had  been  held 
on  the  last  Saturday  but  one  prior  to  the  election. 

Efy  Taylor  testified,  that  he  knew  Burdell  well ;  had  been 
in  the  habit  of  stopping  at  his  hotel,  and  that  Dr.  Burdell 
had  arrived  there  on  the  afternoon  of  the  twenty-fifth,  and 
remained  there  the  twenty-sixth,  and  up  to  the  afternoon  of 
the  twenty-seventh ;  and  he  coupled  all  with  the  fact  of  the 
before-referred  to  trial,  in  which  he  was  the  plaintiff. 
.  We  then  produced  the  Justice  who  tried  the  action,  Cephas 
Johnson,  '^  On  that  day  I  saw  a  gentleman  speak  to  Mr. 
Earle,  who,  he  said,  was  Dr.  Harvey  Burdell." 

Christopher  Wetherstein  saw  Dr.  Burdell  at  Herkimer  on 
the  evening  of  the  twenty-fifth  of  October,  and  had  a  conver- 
sation with  him  relative  to  a  fire  company,  and  well  remem- 
bers Burdell's  handling  and  talking  about  a  trumpet  which 
Wetherstein  wore. 

Thus  far,  we  make  use  of  witnesses  who  are  etrangers  to 
the  matter  before  the  court,  having  no  interest,  and  who 
reside  away  from  the  influential  atmosphere  of  New  York. 

Mrs.  Mary  Wilson,  the  wife  of  Dr.  Alfred  Wilson,  of  Her- 
kimer :  She  was  a  cousin  of  Harvey  Burdell's ;  but  this  lady 
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has  no  pecnniary  interest  in  the  matter  now  before  the  Court. 
"  I  saiYj"  she  says,  "  the  Doctor  in  October  last,  on  Saturday, 
Sunday,  and  Monday,  the  twenty-fifth,  twenty-sixth,  and 
twenty-seventh ;  I  saw  him  those  several  days  at  my  house 
in  Herkimer;  I  saw  him  a  little  after  twelve ;  he  was  there 
again  on  Sunday;  he  accompanied  some  friends  and  my  hus- 
band to  church ;  I  saw  him  at  ten  o'clock  on  Sunday  even- 
ing ;  on  Monday  I  saw  him  at  our  house ;  we  dined  on  Mon- 
day after  three  o'clock,  and  he  was  there ;  he  told  me  he  had 
dined,  and  took  some  dessert  and  tea.  I  fix  these  dates  by 
reason  of  my  leaving  Herkimer  for  New-York  the  following 
Wednesday ;  I  came  to  Albany  in  the  cars,  and  in  the  boat 
"New  World"  to  New  York  (confirmed  by  Perry  0.  Smith, 
a  clerk  of  the  People's  Line  of  Steamboats).  I  arrived  here 
on  Thursday  at  three ;  I  went  to  my  sister,  Mrs.  Williams,  in 
Brooklyn ;  I  wrote  to  my  sister  that  I  would  be  here  on 
Tuesday  morning.  I  sent  a  message  by  him  (Burdell)  to  my 
sister,  that  I  would  be  here  on  Wednesday  or  Thirsday 
morning." 

Here,  then,  we  have  Burdell  away  from  New-York  on  the 
twenty-fifth,  twenty-sixth,  and  twenty-seventh  days  of  Octo- 
ber, up  to  the  afternoon  of  the  latter  day.  The  distance  be- 
tween Herkimer  and  New-York  is  such,  that  he  could  not 
have  been  in  both  places  about  the  same  time.  In  the  pre- 
sent case,  there  can  be  no  collusion,  no  interest  of  witnesses ; 
nor  chance  of  bribery  or  subornation.  They  are  not  mistaken, 
because  they  lay  down  cardinal  facts  in  corroboration.  The 
thing  is  legally  perfected :  1.  The  person  is  known  and  marked. 
2.  The  time  of  presence  clearly  defined.  3.  The  place  is  as 
clearly  shown. 

The  time-table  tells  us  that  he  would  arrive  in  New-Tork  a 
little  after  nine  o'clock  in  the  morning  of  the  twenty-eighth. 
Where  was  he  from  the  moment  he  arrived  in  New»York  to 
the  rest  of  the  time  which  exhausted  the  morning  part  of  the 
eventful  day?  According  to  the  theory  of  the  other  side, 
Burdell  was  with  the  clergyman  as  far  up  as  Perry  street, 
near  the  North  Eiver ;  while,  according  to  their  owil  teeti- 
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mony,  he  was  at  the  meeting  of  the  Directors  of  the  Artisan's 
Bank  in  Nassau  street.  This  is  proved  bj  Messrs.  Benton, 
Picton,  and  Gilmore  (officers  of  the  bank),  who  show  that 
the  meeting  was  protracted,  lasting  nntil  after  noon  time, 
and  we  gather  that  he  conld  hardly  have  got  away  from  the 
lower  part  of  the  city  nntil  the  afternoon  had  well  progressed. 

The  other  side  produced  a  ledger,  showing  a  professional 
charge.  This  helps  us  in  filling  up  the  afternoon.  And 
where,  thereafter  and  at  dinner  hour,  was  Harvey  Burdelll 
Our  opponent's  witnesses,  Alexander  Eraser  and  his  son  Cla- 
rence, tell  us,  that  Burdell  dined  at  the  Metropolitan  at  five 
o'clock.  Allow  Burdell  about  half  an  hour  for  his  dinner; 
and  then,  where  was  he  ?  Their  witness,  John  Smith,  informs 
us.  This  man  had  sold  to  John  J.  Eckel,  a  remarkable 
wardrobe  bedstead.  This  bedstead  John  Smith* personally 
superintended  the  putting  up,  between  five  and  six  o'clock. 
Smith  testified  that  Burdell  was  there  until  he  was  paid,  and 
had  departed. 

Thus,  we  come  to  about  seven  o'clock  in  the  evening.  It 
would  take  him  about  half  an  hour  to  get  to  Brooklyn.  At 
half-past  seven,  we  shall  find  him  with  his  relative  Mrs.  Wil- 
liams, at  Brooklyn. 

The  Surrogate  must  have  been  struck  with  the  intelligence 
and  artless  truthfulness  of  two  of  the  Brooklyn  witnesses, 
Phcsbe  Lipper  and  Hannah  Dennison.  Children  only  in 
years.  Words  out  of  such  lips  come  like  arrows  from  the 
hand  of  truth.    They  must  make  their  mark. 

Phoebe  Lipper  (aged  14).  She  lived  with  Mrs.  Lucy  Ann 
Williams,  in  Brooklyn,  last  fall  (in  October),  she  had  often 
let  Dr.  Burdell  in  at  Mrs.  Williams'  house.  They  had  ex- 
pected Mrs.  Wilson  there,  from  Herkimer,  on  Tuesday  morn- 
ing, but  she  did  not  come  imtil  Thursday.  Witness  did  not 
remember*  any  one  being  at  Mrs,  Williams'  on  the  evening 
that  Mrs.  Wilson  was  expected,  until  Dr.  Burdell  came  to  the 
door  in  the  evening ;  witness  let  him  in  about  seven  and  a 
half  o'clock,  and  he  went  into  the  parlor. 

Hannah  Dennison  (aged  14),  testified,  that  she  lived  with 
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Mrs.  Lucy  Ann  Williams,  last  fall ;  remembers  Mrs.  Wilson 
being  expected  there  from  Herkimer  last  fall ;  she  was  ex* 
pected  to  arrive  there  on  Tuesday  morning  (28th  of  October); 
on  the  Tuesday  evening  when  she  was  expected,  witness  was 
in  the  basement.  "Dr.  Burdell  came  there  that  evening, 
and  Fhcebe  (lapper)  let  him  in ;  witness  saw  him  in  the  par- 
lor ;  he  stayed  about  three  quarters  of  an  hour ;  he  came  after 
supper." 

Mrs.  Lucy  Ann  Williams,  widow,  a  cousin  of  the  deceased, 
and  residing  in  Carroll  Place,  Brooklyn,  confirms  all  this. 
She  refers  to  the  fact  that  her  sister,  Mrs.  Wilson,  was  to 
have  come  to  her  from  Herkimer,  the  week  before.  "  Tues- 
day" (28th  October),  "being  when  I  expected  her.  Dr.  Bur- 
dell coming,  told  me  he  had  been  to  Herkimer,  and  my  sister 
could  not  be  here  until  Thursday  morning ;  he  came  about 
half  past  seven  o'clock  in  the  evening ;  we  had  got  through 
tea ;  he  said  he  had  just  returned  from  Herkimer  that  morn- 
ing, and  had  gone  there  on  Friday  or  Saturday  previous. 
He  stayed  about  three  quarters  of  an  hour  to  an  hour." 

Harvey  Burdell  was  then  in  the  city  of  Brooklyn  (four 
miles  from  Mr.  Marvin's  house,  with  a  river  between),  cer- 
tainly as  late  as  twenty  minutes  after  eight  o'clock  in  the 
evening  of  the  twenty-eighth  day  of  October;  and  it  would 
have  taken  him  a  fair  half  hour  afterwards  to  have  reached 
any  ferry  and  landed  himself  at  any  point  in  our  city.  During 
the  time  he  was  thus  in  King's  county,  Mr.  Marvin  was  mar- 
rying a  man,  under  a  name  false  as  his  whiskers,  to  Mrs. 
Cunningham,  on  the  extreme  western  side  of  New- York  city. 

Thus  have  we  link  fashioned  fittingly  to  link,  a  chain  leading 
through  four  consecutive  days  of  Harvey  Burdell's  life — the 
twenty-fifth,  twenty-sixth,  twentynBeventh,  and  twenty-eighth 
days  of  October.  And  if  we,  with  Harvey  Burdell  dead,  are 
able  thus  to  present  facts,  how  much  more  emphatically  would 
have  appeared  the  fallacy  of  the  present  claim,  if,  when  this 
woman  was  insisting  upon  a  marriage,.  Harvey  Burdell  had 
been  alive !  The  court  ought  not  to  forget  how  much  of  diffi- 
culty we  naturally  labor  under,  groping  for  proofe,  and  circum- 
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Btances,  and  conduct,  he  being  <^  done  to  death."  And  yet, 
grasping  for  a  moment  the  mass  of  testimony  covering  the 
whole  of  this  proceeding,  where,  I  ask,  where  will  there, 
where  can  there  be  found  a  case,  ancient  or  modem,  in  which 
^-in  the  dead  absence  of  the  alleged  bridegroom — so  much 
rises  np  to  cry  out  against  this  lying  outrage  on  the  pure 
rites  of  holy  matrimony  ?  Where  is  the  remaining  friend  and 
partner  in  the  serious  and  struggling  pursuits  of  manhood? 
where  the  comforter  for  expectant  future  old  age?  Your 
Honor  has  got  to  answer  it  by  saying :  I  find  this  friend  and 
partner,  I  declare  this  comforter  to  be  in  Enmia  Augusta 
Cunningham ;  she  who  sued  the  man  and  pursued  the  man ; 
she  whom — ^by  her  own  confession — ^that  man  "  loathed ;"  or 
your  Honor  will  decide  for  those  who,  by  right  of  blood,  have 
a  legal  claim,  and  who,  under  all  difficulties,  and  standing 
upon  a  grave,  have  been  able  to  expose  disguise,  and  un- 
truthfal  action. 

(B.)  Inasmuch  as  we  have  fairly  shown  how  far,  by  loca- 
lity, by  distance,  Harvey  Burdell  was  from  the  chance  of 
marriage,  we  may  very  well  here  lay  hold  of  the  testimony 
adduced  on  the  other  side. 

,  In  taking  hold  of  the  evidence  offered  by  Mrs.  Cunningham, 
we  find  the  Rev.  Uriah  Marvin,  Mr.  Marvin  did  not  report 
the  marriage  to  the  City  Inspector,  which  the  law  required 
him  to  do  (thus  aiding,  in  the  extraordinary  secrecy),  nor  did 
he^  as  will  be  seen,  conform  to  provisions  of  law  in  regard  to 
the  contract  of  marriage,  nor  as  to  its  registry,  nor  in  relation 
to  the  after  certificate  of  it. 

The  uncertainty  of  Mr.  Marvin  in  regard  to  any  sufficient 
and  satisfactory  identity  of  Harvey  Burdell  with  the  man  he 
married,  and  our  facts^  which  take  and  keep  him  far  away 
from  this  gentleman's  house,  make  it  unnecessary  to  examine 
his  testimony.  He  is  asked  whether  he  married  any  person 
on  the  twenty-eighth  of  October  last.  He  answers:  "  I  mar- 
ried two  persons  on  the  evening  of  that  day;"  but  this  is  not 
followed  up  by  showing  any  form  or  contract  of  marriage. 
It  may  well  be  assumed  that  Mr.  Marvin  took  little  notice 
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of  the  persons  he  married ;  for,  on  being  asked  whether  Mrs. 
Cnnningham  was  one  of  them,  he  answered :  ''  At  the  time  I 
saw  her  on  the  Sabbath  after  the  mnrder,  I  did  not  recognize 
her  as  the  woman  I  married."  He  describes  Harvey  Burdell 
as  slow  of  speech  and  stooping.  We  positively  prove  that 
he  waa  remarkably  rapid  of  speech  and  erect.  He  marriee 
a  stranger  man  wearing,  even  then,  as  he,  Marvin,  believes, 
false  whiskers.  His  servant,  Mary  McManahan^  and  Henry 
L.  Bogardns  prove  this.  Question  to  Mary  McManahan :  «  Did 
yon  observe  that  the  whiskers  were  pretty  long  down  on  his 
bosom  ?" — Ans.  "Well,  no  sir,  but  I  heard  Mr.  Marvin  say,  at 
least  tell  his  lady,  that  they  were  full  whiskers,  and  that  he 
thought  they  were  false."  Bogardus :  "  He  said  the  man  he 
married  to  Mrs.  Cunningham  had  large  heavy  whiskers, 
which  he  thought  were  false."  Mr.  Marvin  refers  to  the 
circumstance  of  the  man's  coming  the  next  morning.  "  I 
gave  him  the  certificate ;  he  sat  down  in  a  chair  and  read  it 
to  himself;  when  he  got  through  reading  it,  he  nodded  his 
head  and  said :  *  All  right,  or  words  to  that  effect.' "  We 
produced  a  witness,  Daniel  Olney,  who  had  rendered  Burdell 
a  small  bill  with  his  name  wrongly  spelt ;  spelt  precisely  as 
was  his  name  spelt  in  the  certificate.  Bedell,  and  he  instantly 
observed  the  error.  Again,  we  have  shown  by  our  witness, 
Mr.  Butler,  a  clefk  under  the  Public  Administrator,  that  aU 
Burdell's  documents  of  importance  were  carefully  tied  up 
and  endowed;  yet  this  certificate  is  without  mark  or 
endorsement.  Further,  Mr.  Marvin  says,  he  gave  it  to  the 
man ;  and  yet,  it  is  found  by  the  Coroner  in  the  possession  of 
Mrs.  Cunningham.  Mr.  Marvin  states  that  all  the  parties 
were  utter  strangers  to  him.  It  will  be  admitted  that  Harvey 
Burdell  was  a  large  square-built  man ;  that  he  was  in  iLid-age ; 
and  the  mass  of  evidence  clearly  shows  that  he  had  scarcely 
any  whiskers,  and  that  his  beard  was  always  dipt  short ;  and 
yet,  we  shall  find  that  the  statements  made  by  Mr.  Marvin  to 
others  are  in  conflict  with  all  these  facts. 

And  here  let  me  observe,  that  a  marriage  should  not  be 
adjudged  from  mere  similarity  between  a  dead  man  and  a 
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pereon  who  may  hare  crossed  our  path  during  a  few  mimiteB 
of  life.  When  Mr,  Marvin  saw  the  dead  body,  he  shook  his 
h0ad ;  he  would  not,  could  not,  give  it  sufficient  life  appear- 
ance to  mark  the  man  he  married :  "  I  was  nnder  the  impres- 
sion, at  that  timO)  I  had  married  Mr.  Eckel  in  place  of  Dr. 

Bnrdell.^'  " ^^  the  theory  was  not  obliterated  from  my 

mind  then,  and  I  still  thought  that,  when  I  saw  Mr.  Eckel, 
I  might  possibly  see  the  man  I  married*"  Q. — "If  you 
foxmd  Eckel  more  like  the  man  you  married  than  the  body 
of  Dr.  Burdell,  what  then  would  have  been  your  opinion !" 
A, — "  If  there  were  more  points  of  resemblance,  most 
assuredly  I  would  have  fixed  upon  him ;  I  should  have  be- 
lieved that  it  was  Eckel  I  married  and  not  Dr.  Burdell;  I 
would  have  returned  to  the  old  theory  again."  So  that  this 
witness  shuts  out  all  the  world,  except  Eckel  and  Biyrdell, 
and  is  inclined  to  decide,  not  from  what  he  knew,  but  what 
might  turn  up,  in  any  point  of  appearance  of  another  stranger, 
Eckel.  It  is  hardly  fair  to  put  Mr.  Marvin  to  decide  positively 
from  observation  of  a  dead  body.  It  will  be  unjust  to  decide 
this  case  through  it.  Indeed,  all  such  test  is  out  of  the  ques- 
tion, when  we  remember  that  Dr.  Uhl  stated,  that,:  from  the 
fearful  depletion,  the  countenance  had  wonderfully  changed. 
Now,  let  me  show,  from  the  mouths  of  others,  what  Mr.  Mar^ 
vin  really  said,  and  how  com{)letely  he  drifts  past  the  charac- 
teristics of  Harvey  Bm*dell,  first  premising,  that  before  the 
Coroner  he  gave  no  positive  opinion.  "  I  gave  no  positive 
opinion  as  to  identity,"  Mr.  M^vin  told  Dr.  Samuel  W. 
Farmley,  ^^  he  was  not  good  at  remembering  persons ;"  that 
^'  he  did  not  even  know  that  he  could  have  recognized  the 
corpse,  even  if  it  had  been  the  man  he  did  marry."  "  He 
(Marvin)  expressed  no  suspicion  even  that  it  was  Burdell  he 
'  married."  (This  was  before  he  had  seen  Eckel.)  And  he 
also  observed  to  Dr.  Parmley  that  "  he  did  not  particularly 
notice  the  person  he  married  at  the  time  he  camel  to  make 
the  appointment."  This  clergyman,  in  his  register,  had  put 
down — ^and  as  gathered  from  the  man  with  false  whisker^-* 
the  age  of  Burdell  at  44;  and  yet  he  described  to  Dn 
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Parmlej  the  perBon  h^  married  as  being  ^'  seyentj  years  of 

AH  who  knew  Harvey  Bnrdell  are  aware  he  was  a  broad, 
fidl-eized  man.  Mr.  Marvin  told  Dr.  Benjamin  F.  McOnire, 
that  ^^  the  man  he  married  was  a  thin,  spare  man  I"  This 
was  on  the  Sondaj  inunediately  after  the  mnrder,  and  before 
he  had  been  examined  by  the  Coroner ;  and  yet,  on  seeing 
the  body,  he  observed  to  onr  witness,  Bobert  Johnstone,  that 
"  the  man  he  married  appeared  to  be  heavier  than  the  corpse ;" 
and  yet  again,  to  Henry  L.  Bogardus,  ^'  that,  judging  of  the 
size  of  the  corpse,  he  did  not  think  the  man  he  married  was 
as  large."  Mr.  Marvin's  own  servant  testified  (as  to  Bnrdell) 
^^  He  was  a  nice,  stout  man  on  his  foot." 

Mr.  Marvin  had  two  conversations  with  Peter  P.  Voorhis. 
In  the  first  interview,  Yoorhis  observed  that  he  (Marvin)  did 
not  seem  to  identify  Dr.  Burdell  as  the  party  he  married? 
"  No,"  said  Mr.  Marvin ;  "  all  I  could  p^rceive  that  looked 
like  Mm^as  a  slight  resemblance  about  the  mouth ;  that  the 
man  acted  queer."  At  the  second  meeting,  '^  he  said  he  had 
been  up  to  preach,  and  saw  Mrs.  Snodgrass,  &c.;"  '^  and 
then,"  he  added,  ^'  he  began  to  think  it  was  Burdell  he  had 
married  after  all."  Witness  (Voorhis):  "You  don't  then, 
bring  anything  to  your  recollection  to  identify  the  man  more 
than  before  i"  asidng,  also,  if  it  was  that  circumstance,  or 
from  any  identification  or  recollection  of  any  identification 
of  his  own,  that  he  believed  it  was  Burdell  he  married  ?  He 
answered,  it  was  from  this  circumstance  and  "  a  certain 
lady's"  description  of  what  kind  of  man  he  (Burdell)  was, 
what  kind  of  speech  he  had,  and  how  he  stood  and  stooped, 
and  ^'  that  was  the  reason  he  began  to  believe  it  was  Burdell 
he  had  married."  To  Bobert  Johnstone,  in  the  room  where 
the  body  lay,  and  after  having  scrutinized  it,  Mr.  Marvin 
declared,  "I  have  not  recognized  the  body  as  that  of  the 
person  I  married  to  Mrs.  Cunningham ;"  and  also  observed, 
that  it  seemed  to  him  the  Coroner  wished  him  to  swear  that 
it  was  the  man  he  married.  Henry  L.  Bogardus  was  also 
present,  and  he  testifies  that  Mr.  Marvin  declared  "  he  could 
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not  identify  the  bodj  of  Dr.  Burdell  as  the  man  h^  married;" 
and  ^^  that  the  man  he  married  to  Mrs.  Chmningham  had  large, 
heavy  whiskers,  which  he  thought  were  false."  And  yet  Dr. 
Stephen  A.  Main  heard  Mr.  Marvin  testify  before  the  Coroner 
^^  that  he  could  tell  the  man  he  married  as  soon  as  he  could  see 
him ;"  and  spoke  of  the  man's  beard  as  being  long,  down  upon 
his  breast,  about  two  inches  below  the  cravat  This  witness 
asked  Mr.  Marvin,  after  he  had  seen  the  body,  if  he  recognized 
the  body?  He  made  no  other  reply  thah  shaking  his  head; 
and  so  says  Police  Captain  Dilkes.  ^^  Mr.  Marvin  did  not 
say,  in  my  hearing,  that  there  were  strong  points  of  resem- 
blance ;  did  not  make  use  of  the  word  points ;  I  was  directly 
behind  him."  Two  portraits  of  Harvey  Burdell  were  handed 
to  him ;  still,  no  recognition.  And  to  Mr.  McGuire,  who 
knew  Burdell  ^oroughly,  Marvin  showed  that  the  "  whiskers 
of  the  latter  extended  down  here" — making  a  line  with  his 
hand  upon  his  breaat,  from  four  to  six  inches  below  the  chin, 
and  he  also  said  that  the  man's  whiskers  were  very  full. 

It  is  very  clear,  that  when  Mr.  Marvin  was  face  to  face 
with  the  deceased,  he  did  not  exclaim,  or  even  murmur,  any- 
thing like  '^  this  is  the  man  I  married ;"  but  that  he  turned 
away  with  such  doubts  as  will  not  allow  this  court  to  build 
up  any  certainty  out  of  his  testimony. 

Even  aside  fr6m.  the  question  of  identity,  here  was  not 
sufficient  to  satisfy  the  ceremonial  marriage  of  the  law.  The 
form  of  contract  does  not  appear :  "  When  solemnized  by  a 
minister  or  priest,  the  ceremony  of  the  marriage  shall  be 
according  to  the  forms  and  customs  of  the  Church  or  Society 
to  which  he  belongs."  (2  i?.  /S,  139,  §  8.)  Mr.  Marvin  merely 
says,  "  I  married  two  persons  on  the  evening  of  that  day," 
but  he  does  not  give  a  word  of  the  ceremony  of  the  marriage. 
There  never  yet  was  a  trial  in  a  court  involving  the  issue  of 
marriage  or  no  marriage,  but  what  the  words,  mutual  worda 
amounting  to  mutual  contract,  appeared,  had  to  appear. 
In  all  the  cases  referred  to  at  the  foot  of  our  Fifth  Point, 
the  words  of  contract  were  proved ;  and  we  ask  the  court 
to  remark  the  obseiT^tion  of  Chief  Justice  Hf»lt  in  Wig- 
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more's  Case.  Thej  are  the  very  legal  approacli  towards 
the  question  before  the  court.  An  implied  contract  will  not 
do.  If  the  other  side  have  slurred  over  their  case,  bj  not 
proving  a  contract  jper  verba  de  prcBsenM^  the  risk  is  upon 
them.  Our  own  statute,  touching  marriage,  starts  with  the 
requirement  here  claimed :  ^^  Marriage,  so  far  as  its  validitj 
in  law  is  concerned,  shall  continue  in  this  State  a  civil  con- 
tract, to  which  the  consent  of  parties  capable,  in  law  of  con- 
tracting shall  be  essential."    (2  jR.  S.,  138,  §  1.) 

Mr.  Marvin's  register,  which  was  put  in  subject  to  objec- 
tion, must  be  ruled  out.  Its  legal  validity  depends  upon  its 
conformity  to  the  statute.  "  If  either  of  the  parties,  between 
whom  the  marriage  is  to  be  solemnized,  shall  not  be  person- 
ally known  to  him,  the  minister  or  magistrate  shall  ascertain, 
to  his  satisfaction,  the  identity  of  the  respective  parties." 
(2  H.  S.y  138,  §  10.)  Neither  of  the  parties  here  were  known 
to  Mr.  Marvin.  Again,  the  law  requires  the  minister  not 
only  to  ascertain  '^tbe  Christian  and  surname  of  the  parties," 
but  also  "their  respective  places  of  residence"  (/J.,  §  9, 
Subd.  1);  and  this  must  be  put  into  the  register  (/&.).  !Now, 
look  at  this  register ;  the  residence  of  the  man,  the  alleged 
bridegroom,  is  left  a  blank  I  Kor  is  this  all :  although  the 
man  who  had  gone  to  make  arrangements,  or  the  minister 
under  dictation  did  write  down  the  surname,  and  although 
the  latter  admitted  in  evidence  that  he  owned  a  City  Direc- 
tory, wherein  will  be  found  (in  large  letters  too)  "  Burdell 
Harvey,  Dentist,  31  Bond  street"  (as  also  a  totally  different 
branch  of  people  named  Berdell),  yet  he,  with  the  require- 
ments of  the  statute  before  him,  makes  what  is  here — ^per- 
fecting, by  the  by,  the  whole,  by  crowding  in,  in  pencil,  the 
name  of  the  sole  witness,  the  other  Augusta.  He  happens, 
months  after  this,  to  take  the  air  of  Bond  street,  and  seeing 
the  name  of  Dr.  Harvey  Burdell,  he,  without  approval,  with- 
out recognition,  goes  to  his  register  and  alters  the  surname, 
by  scratching  out  the  first  «,  and  putting  u  in  its  place.  This 
will  not  help  the  entry.  8uch  an  act,  done  upon  a  perfect 
instrument,  would  not  in  law  alter  it ;  while  such  a  course, 
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poTBued  upon  an  imperfect  instrament,  should  raise,  if  not 
strengthen,  snspicion. 

I  now  call  the  attention  of  the  court  to  another  remarkable 
document  emanating  from  Mr.  Marvin — ^the  marriage  certi- 
ficate. It  has  the  false  name  Bedell,  and  lacks  the  require- 
ments of  the  statute. 

We  have  shown  that  the  ceremonial  marriage  was  not 
solemnized  pursuant  to  t^e  Berised  Statutes ;  and  if  this  be 
so,  no  certificate  based  upon  it  will  haye  any  legal  value. 
The  act  says:  ^^ Whenever  a  marriage  shall  have  been 
solemnized  within  this  State,  pursuant  to  this  title,  the  min- 
ister or  magistrate  by  whom  the  marriage  was  solemnized 
shall  furnish,  on  request,  a  certificate  thereof."  (/ft.,  §  12.) 
And  even  supposing  it  had  been  sufficiently  a  marriage  im- 
der  the  law,  the  certificate  must  specify:  ^'1.  The  names" 
(of  course  correctly)  "and  places  of  residence  of  the  parties 
married,  and  that  they  were  known  to  such  minister  or 
magistrate,  or  were  satisfactorily  proved  by  the  oath  of  a 
person  known  to  him  to  be  the  pereons  described  in  such 
certificate."  "  The  certificate  shall  also  state  that,  after  due 
inquiry  made,  there  appeared  no  lawful  impediment  to  such 
marriage."  {lb.)  A  certificate!  containing  all  the  proper 
matter  is  allowed  to  be  filed,  entered,  and  recorded  in  the 
office  of  the  County  Clerk  {lb.  12,  et  seq.) ;  and  when  it  so 
contains  all  the  proper  matter,  such  certificate,  as  well  as 
such  entry,  "  shall  be  received  in  all  courts  and  places  ad 
presumptive  evidence  of  the  fact  of  such  marriage."  (/5., 
§  16.)  But,  as  we  have  shown,  there  is  here  no  such  statute 
certificate;  there  was  no  sufficient  legal  register.  Again, 
neither  register  nor  certificate  are  ever  of  evidence  when  the 
person  granting  them  is  a  witness. 

No  harm  will  be  done  to  the  Rev.  Mr.  Marvin  by  our  say- 
ing, in  charity — ^by  your  Honor  declaring,  that  he  was  mis- 
taken; while  two  things  are  apparent:  fii-st,  he  has  said 
enough  to  show  he  is  not  able  to  identify;  and,  second, 
he  is  contradicted  in  what  he  said  were  the  characteristiGB 
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2d,  BnppoBing  for  an  instant  that  that 
yiirdell. 
.iingham,  although  really  the  principal  wit- 
-la  Angosta  Cunningham — near  in  name,  nearer 
.lose  together  in  combination— may  be  put  aside 
.68  of  minute  scrutiny  than  might  at  first  be  supposed. 
Aiall  be  able  to  give  the  court  a  running  contradiction, 
jt^laced  on  the  witness  stand,  it  is  true,  she,  instanterj  makes 
her  mother  and  Dr.  Burdell  man  and  wife.  Truth  and  bold* 
ness  are  not  synonymous.  She  was  examined  before  the 
Coroner ;  and,  finding  how  ^^  this  and  that"  would  not  dove- 
tail, she  here  advertises  how  she  was  there  in  such  a  dread* 
ful  state  of  excitement,  she  hardly  knew  what  she  did  say* 
Is  this  true  ?  Becorder  Smith,  who  then  examined  her,  says : 
^^She  testified  with  great  deliberation.  I  did  not  observe  in 
her  manner  anything  like  excitement.''.  ©.—"Did  you 
observe  her,  at  any  time,  to  snule  or  laugh }"  A. — "  I 
remember  her  doing  so  upon  one  occasion."  Q. — "  How 
was  it  when  she  was  interrogated— did  she  answer  slowly  or 
rapidly?"  A. — ^**  She  answered  with  great  deliberation, 
at  times,  there  was  such  an  interval  elapsed,  after  the  ques- 
tion was  put,  before  she  would  answer,  that  I  repeated  the 
question." 

When  examined  before  your  Honor,  she  gives  the  idle, 
trifling  reason  for  keeping  the  marriage  secret,  that  Burdell 
had  promised  Mrs.  Demist  Hubbard  he  would  liot  get  mar- 
ried till  she  was  married;  while,  before  the  Coroner,  this 
witness  was  asked :  "  I  want  you  to  tell  me  why  the  marriage 
of  your  mother  and  the  Doctor  was  kept  secret  ?"  A, — ^*'  He 
said  that  people  would  laugh  at  him  if  he  told  them  he  was 
married." 

The  witness  says  that  Burdell,  "  on  the  Sunday  morning 
next  preceding  the  marriage,"  first  asked  her  to  witness  the 
ceremony.  Aside  from  the  improbability  of  his  having  ever 
asked  her,  he  was  in  Herkimer,  at  church  with  Mrs.  Wilson's 
family,  on  that  Sunday  morning. 

She  comes  to  Monday  morning,  and  says,  that  then  the 
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Doctor,  in  his  office,  told  her  that  her  mother  was  gone  all 
the  way  to  Goshen  after  a  parson.  But  how  could  Bnrdell, 
"  in  his  office/'  tell  her  about  Goshen  and  Bev.  Mr.  Snodgnuas, 
when  he  was  at  the  court  table  in  Herkimer  listening  to  the 
trial  in  which  the  witness  Ely  Taylor  was  plaintiff}  The 
going  at  all  to  Mr.  Marvin's  is  not  accounted  for;  while 
Augusta  Cunningham  says :  ^^  I  flsked  the  Doctor  if  it  was 
to  be  at  the  house  (in  Bond  street) ;  he  said  it  was  to  take 
place  at  the  house." 

The  witness  states  the  time  of  starting  for  the  marriage  to 
be  "  between  seven  and  eight,"  whereas  Phoebe  Upper,  Hin- 
nah  DennisoD,  and  Mrs.  WiUiains  show,  that  Harvey  Bnidell 
was  at  .the  house  of  the  latter,  in  Brooklyn,  at  that  very 
time. 

When  prepared  to  go,  this  witness  says,  they  all  togethv 
went  down  stairs :  "  we  were  going  to  pass  out ;  my  mother 
met  my  sister  Helen  in  the  hall,  and  told  her  she  wished  her 
to  remember  this  night ;"  "  we  then  passed  out"  Now,  her 
sister  Helen  gives  a  totally  different  version,  and  shows  how 
her  mother  and  the  Doctor  went  into  the  parlor,  and  she 
defines  their  positions.  Hden:  ^^My  mother  came  down 
into  the  parlor;  she  and  the  Doctor  both  came  in  together; 
mother  came  to  about  the  centre  of  the  room,  and  the  Doc- 
tor leaned  against  one  of  the  pillars  by  the  folding  doors." 

Ajb  Dr.  Burdell  was  in  Brooklyn,  and  there  really  was  a 
bridegroom,  it  may  be  deemed  necessary  to  supply  his  place. 
We  do  it  through  the  testimony  of  Dr.  Parmley.  Between 
five  and  six,  ^^  and  near  night — ^I  then  observed  a  man  in 
that  room  (Mrs.  Ounningham's  room),  just  before  I  left  to  go 
out  of  the  city ;  it  was  not  Dr.  BurdelL  He  was  dressing 
himself ;  I  closed  the  window  and  left  the  house ;  as  I  was 
leaving  the  front  steps,  I  looked  up  again,  and  saw  the  gen- 
tleman ;  his  appearance  was  changed,  and  the  change  gave 
me  the  impression  that  he  was  connected  with  the  theatre, 
and  dressing  for  the  stage."  ^^  It  was  the  change  in  the 
appearance  of  the  man's  face  and  beard  that  attracted  my 
attention  particularly."    ^^  I  could  not  describe  the  size  of 
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that  person's  beard,  whiskers,  or  hair,  when  first  seen ;  and 
I  can  only  say  that  his  beard,  whiskers,  and  hair,  as  seen  on 
the  second  view,  were  considerably  enlarged  as  compared 
with  the  appearance  at  the  first  view." 

Let  ns,  through  Augusta  Cunningham's  testimony,  follow 
the  wedding  party.  <^  After  we  got  out  a  short  distance, 
mother  said  she  had  left  her  gloves  (the  idea  of  a  widow  for- 
getting gloves  on  asecoqd  marriage!);  the  Doctor  said  he 
had  not  any  either ;  he  said  he  would  stop  and  buy  them  a 
pair."  Now,  there  are  glove-shops  in  Broadway,  opposite 
Bond  street,  and  four  others  before  reaching  Bleecker  street, 
and  down  which  the  party  should  have  gone  direct  to  Mr. 
Marvin's,  with  many  stores  all  along  Bleecker  street,  and 
also  some  four  or  five  other  glove-stores  further  down  Broad« 
way,  before  reaching  Mrs.  Sallenbach's ;  and  yet  the  bridal 
party  tramps  past  Bleecker  street,  past  Houston  street,  down 
to  almost  the  comer  of  Prince  street,  opposite  the  Metro- 
politan Hotel,  to  wait  for  the  bridegroom  and  two  pair  of 
kid  gloves.  If  this  woman  had  really  got  hold  of  Harvey 
Burdell  for  the  purpose  of  marriage  that  night,  does  the 
court  believe  that  she  would  have  allowed  this  man  liberty 
enough  in  the  night  time  to  fiit  between  Bond  and  Prince 
streets,  in  order  to  purchase  gloves  f 

This  witness  tells  the  court  that  she  and  her  mother  stayed 
at  Mrs.  Sallenbach's  about  half  an  hour,  when  the  Doctor 
brought  the  gloves;  handed  a  pair  to  Mrs.  Cunningham; 
had  a  pair  himself.  It  seems  that  while  they  were  there,  the 
witness  got  to  Miss  Sallenbach's  piano. 

Miss  Emily  Sallenbach  remembers  the  night  and  the  cir- 
cumstance ;  and  we  shall  find  there  was  no  Harvey  Burdell 
— ^was  there  a  John  J.  Eckel)     Miss  Salenbach  says  she 
knows  Mrs.  Cunningham  and  her  daughter  Augusta.    "  I 
saw  them  on  the  28th  of  October,  when  they  came  to  our  place 
to  wait  for  a  gentleman ;  this  was  about  seven  o'clock ;  they 
asked  me  to  play  on  the  piano,  which  I  did ;  but  when  the 
^ntleman  came,  Augusta  took  my  place ;  she  seemed  as  if 
«he  wished  to  occupy  my  attention."    The  gentleman  comes. 
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^^  They  welcomed  him/'  Bays  Mibs  SaUenbach,  ^^  and  said, 
^  Good  eyening,  sir,  how  do  you  do  V  He  said,  ^  Good  even- 
lug,  madam,  how  do  yon  dot'  Augusta  remained  at  the 
piano.  Mrs.  Cunningham  then  showed  some  papers  to  the 
gentleman,  which  were  about  the  size  of  foolscap ;  they  were 
open ;  there  were  two  or  three  of  them ;  I  think  papers  were 
.  lying  on  the  sofa.  The  gentleman  talked  to  her,  but  I  don't 
know  what  it  was  about.  They  were  very  much  interested 
in  examining  the  papers ;  I  saw  nothing  cdse  in  their  hands 
besides  these,  papers ;  neither  she  nor  the  gentleman  had 
anything  but  the  papers  in  their  hands." 

But  the  papers :  Here  we  have  a  clue  to  those  papers, 
which  we  shall  hereafter  refer  to,  stolen  out  of  Burdell's  safe, 
and  found  in  Eckel's  own  wardrobe  bedstead  after  the  mur- 
der, inclosed  in  a  yellow  enyelope,  in  his  handwriting,  and 
endorsed  by  him. 

John  P.  Eckel,  Private  papers. 

171  Stanton  street. 
Also,  Miss  Augusta  Cunningham, 
81  Bond  street 

Was  this  gentleman,  with  his  ^'good  evening,"  Mr.  Eckel  t 
^'  I  saw  the  gentleman  after  that,"  continued  Miss  Sallenbach, 
^^  at  the  inquest  I  saw  him  there  in  the  front  room ;  he  was 
aUve ;  Captain  Dilkes  took  me  up  stairs,  and  I  picked  him 
out ;  the  captain  did  not  tell  me  his  name  until  after  I  picked 
him  out ;  the  captain  then  told  me  it  was  Mr.  Eckel.  From 
the  peculiarity  about  his  eyes,  I  recognized  him  as  the  person 
who  came  to  our  house.  I  saw  no  difficulty  in  recognizing 
Eckel  as  the  man."  This  witness  is  unimpeached  and  disin- 
terested: Augusta  Cunningham  is  impeached  and  interested. 
And  where  is  John  J.  Eckel  f  He  has  been  in  and  about 
the  court ;  all  who  saw  him  remember  and  felt  the  truthful- 
fulness  of  Miss  Sallenbach's  remark,  ^^  the  peculiarity  about 
his  eyes."  Augusta  tesdiles,  that  the  man  who  met  them 
there  went  with  them  to  Mr.  Marvin's,  and  was  married  to 
her  mother.    Now,  the  person  who  met  them  at  Sallenbach's 
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was  Eckel.  Ko  matter  to  us  whether  he  parted  with  them 
afterwards,,  and  thej  took  np  with  another  personage,  a  dis- 
guised one ;  and  we  have  shown  there  was  one  ready,  dis^ 
goised  in  the  mother's  room,  at  the  time  thej  started. 

Hiere  is  one  small  matter  which  may  as  well  go  with  the 
gloves;  the  remarkable  wedding-ring,  which,  xmconnected 
with  any  idea  of  marriage,  BnrdeU  had  given  to  Mrs.  Chm* 
ningham,  as  far  back  as  July.  Angosta  says :  ^^  In  coming 
from  Mr.  Marvin's,  mother  asked  him  why  he  did  not  give 
Mr.  Marvin  the  ring ;  he  said,  he  did  not  ask  for  it :  he  said, 
if  he  should  put  it  on  her  finger  and  say  a  few  words,  it 
would  do  just  as  well."^  Q. — ^^  Did  he  do  anything  at  that 
time  abont  the  ring? — did  he  put  a  ring  on  her  finger!" 
^.— "  He  did.".  ^.— "  In  the  street ?"  A.—''  Yes,  sir."  The 
thing  is  too  idle  to  pause  upon. 

Helen  Cunningham  may  soon  be  dismissed.  She  tells  you 
that  Burdell  was  at  Saratoga  on  the  30th  of  October,  while 
Dr.  Daniel  D.  Smith  says  he  was  with  him  on  that  day  at 
the  Lafarge  House,  in  New-York.  She  is  called  on  to 
dwell  upon  her  mother's  desire,  that  she  should  remember 
the  28th  of  October;  and  it  turns  out  that  all  she  is  to 
remember  in  connection  with  it  is — ^not  that  the  party  was 
going  out  to  any  marriage — ^not  that  anything  was  yet  to  be 
done — ^but  that  "  the  difficulty  was  settled  on  that  28th  day 
of  October,  before  they  went  out" 

An  examination  of  her  testimony  will  show,  that  she  has 
no  correct  mind  as  to  dates,  not  even  as  to  months;  and  what 
really  occurred,  very  likely  took  place  on  the  28d,  when  all 
suits  were  settled,  peace  restored,  the  Doctor  declaring  he 
extended  his  friendship  to  mother  and  daughters ;  and  then 
the  trio  might  have  gone  out  for  an  hour  or  two. 

She  would  have  us  believe  that  she  saw  her  mother,  sister, 
and  Harvey  Burdell,  and  knew  of  their  coming  home  on  the 
eventful  evening  of  the  28th  of  October ;  while  before  the 
Coroner  she  states,  point  blank,  that  she  did  not  know  when 
they  came  home,  and  saw  them  not. 

As  to  Stephen  Enowlton,  he  had  a  property  in  Brooklyn 
Vol.  IV— 27. 
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for  sale ;  but  would  only  sell  for  country  property.  He  makeB 
out  that  Burdell  went  to  him  to  try  to  effect  an  exchange. 
'^  I  told  him,"  Bays  Ejiowlton,  "  it  was  useless  to  go  and  see 
my  property,  as  I  wanted  country  property."  This  would 
have  blocked  off  a  business,  intelligent  man  like  Burdell,  even 
if  he  had  been  hawking  his  house  about  ^^  He  said  he  did  not 
want  my  property  for  himself."  Then,  whom  did  he  want  it 
for  i  and  if  not  for  himself,  why  dispose  of  his  own  property 
for  it  ?  ^^  He  said,  it  was  clear  of  incumbrances,  but  he  had 
some  little  trouble  in  his  family"  (he  had  no  family),  ^^  and 
he  did  not  know  if  he  sold  it"  (not  exchange  it),  "  whether 
his  wife  would  be  willing  to  sign  the  deed,  but  that  if  we 
made  an  exchange  he  could  give  me  ample  security  that  I 
should  have  a  clear  title."  How  a  clear  title,  if  there  was  a 
wife  who  would  not  sign  ?  '^  The  Doctor  said  he  did  not 
want  it  in  his  own  name,  or  for  himself,  or  something  of  that 
kind  1"  ^'  I  cannot  tell  at  what  stage  of  the  conversation  it 
was  he  spoke  about  his  wife,  except  that  it  was  when  I  feared 
there  was  something  wrong  about  his  title."  I^Tow  his  first 
"  fear"  was,  that  "  he  was  involved ;"  here  we  have  a  "  fear" 
and  a  questioning  about  a  title,  which  Knowlton  repudiated 
at  the  outset.  With  all  these  incongruities,  we  perfect  Knowl- 
ton's  character  as  a  witness  through  the  testimony  of  Mr. 

•  

Josiah  Bich,  his  late  partner,  called  by  our  opponents :  ^^  He 
does  sometimes  get  confused  in  his  ideas ;  his  recollection  of 
words  is  quite  indistinct  and  confused  at  times,  and  he  will 
associate  ideas  in  confusion." 

As  to  James  Wilson,  he  says,  that  on  Tuesday  or  Wednes- 
day before  the  murder,  he  met  the  Doctor  in  Broadway,  at 
a  time  when  he  was  on  his  way  to  him  on  business.  ^^  How 
do  you  do.  Doctor  1"  and  "  How  do  you  do,  Wilson  i"  And 
"How  is  Mrs.  Burdell?  or  Mrs.  Burdell  that  is  to  be?" 
"  He  says,  it  is  Mrs.  Burdell,  I  am  sorry  to  say,  or  am  sorry 
to  say."  Why  to  such  a  man  would  he  express  it  at  all ;  why 
tell  him  he  was  sorry  for  it  ?  Why  tell  anybody,  if  it  were 
to  be  and  was  a  secret?  Marriages  resting  in  doubt  are  never 
decreed  on  such  testimony  as  this.   He  then  varies  his  obaerv- 
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atioD :  « I  might  have  said,  how  is  Mrs.  Cmmingham  P  Now, 
this  never  could  have  brought  the  response  he  has  referred  to. 
It  appears  that  he  never  mentioned  the  matter  until  last  week. 

E.  H.  Stone,  Dr.  Uhl,  Clarence  Frazer,  Walter  B.  Boberts, 
Kelson  Barlow,  and  George  W.  Douglass,  are  brought  forward 
in  a  hope  to  counteract  the  positive  testimony  on  our  side 
that  Harvey  Burdell  was  in  Herkimer  on  the  three  days 
immediately  preceding  the  twenfy-eighth  day  of  October. 
£.  H.  Stone,  book-keeper  at  a  hotel,  merely  shows  payments 
of  board-bills  at  sundry  times,  and  so  a  negative  is  attempted 
to  be  presumed  of  non-absence.  Xhere  is  no  proof  by  this 
witness  that  Burdell  was  in  New  York  on  the  days  covered 
by  the  charges  in  the  bills ;  while  positive  evidence  that  he 
was  away  kills  presumption.  Dr.  Uhl  refers  to  his  seeing 
Burdell  on  a  Monday  in  the  latter  part  of  October,  1866. 
He  only  ^'  thinks"  the  date :  '^  I  think  the  time  was  the  twenty* 
seventh  of  October  by  reference  to  my  book."  He  finds  on 
that  day  he  attended  a  patient  in  Brooklyn.  It  is  only  from 
a  debit  in  his  book  (made  more  than  half  a  year  ago)  that  he 
so  « thinks." 

Clarence  Frazer,  a  youth,  having  no  particular  reason 
whereby  to  make  a  distant  date  a  certainty,  is  under  the 
impression  that  on  Sunday,  the  26th  of  October,  the  Doctor 
walked  into  dinner  at  the  Lafarge  House  with  the  witness 
and  his  father.  In  this  he  is  certainly  mistaken.  With 
regard  to  Walter  B.  Eoberts,  he  says:  "The  Doctor  was 
not  absent  from  the  city  between  the  twenty-fourth  and 
twenty-eighth  days  of  October  to  the  best  of  my  know- 
ledge." He  is  impressed  with  Dr.  Burdell's  being  in  New- 
York  cm  Sunday,  the  twenty-sixth  of  October,  from  a  mere 
entiy  in  his  books ;  and  as  to  entries,  he  says :  "  I  generally 
make  entries  in  my  book  on  the  day  work  is  done ;  sometimes 
I  do  not  till  after  a  day  or  two ;  I  can't  tell  anything  about 
my  work  except  by  the  book."  This  witness,  like  others, 
appears  to  remember  the  whereabouts  of  Burdell,  not  through 
a  direct  transaction  with  him,  but  through  some  gone-by  date 
in  connection  with  some  stranger  matter  and  stranger  person* 
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The  rest  of  this  witness's  testimony  is  in  onr  favor.  He 
appears  to  have  been  very  intimate  with  the  deceased.  '^  In 
talking  over  the  suits,  Bnrdell  told  me,  she  (Mrs.  Conning* 
ham)  wanted  to  extort  money  from  him." 

As  to  Wilson  Barlow,  he  merely  says,  he  was  introdaced 
by  Walter  Soberts  to  a  person  he  called  Burdell,  on  a  Sunday, 
in  the  latter  part  of  October,  1856,  at  Boberts'  office,  where 
witness  went  to  have  a  tooth  fixed.    This  is  all  that  bears 
towards  the  28th  of  October.    Then  we  have  George  W. 
Douglass,  who  says  he  went  on  Sunday  evening,  the  26th  of 
October,  to  81  Bond  street :  "  on  that  occasion  I  saw  Dr.  Bur- 
dell in  the  house."   Burdell  was  in  Herkimer.    He  then  goes 
on  to  show  how  he  and  Eckel  were  together  on  the  evening 
of  the  28th  of  October,  from  between  seven  and  eight  o'clock. 
Then  appear  three  female  acquaintances  of  Mrs.  Cunning- 
ham, Catherine  Dennison,  Hester  Yan  Ness,  the  dressmaker 
of  Mrs:  Cunningham,  and  Catharine  Lamb,  who  had  been  a 
servant  of  Mrs.  Cunningham.    Catherine  Dennison  testifies  in 
one  breath  as  to  Dr.  Burdell  speaking  favorably  of  Mrs.  Cun* 
ningham,  and  in  another,  to  her  listening  to  everything  he 
said,  and  watching  him.    She  was  at  the  party  on  the  14th 
of  January ;  and  she  makes  out  that  Burdell  paid  for  some 
flowers  used  at  it.    The  witness  is  allowed  to  say,  that  Mrs. 
Cunningham  told  her  she  was  engaged  to  be  married  to  him, 
but  wanted  witness  to  keep  it  secret.    Now  Mrs.  Cunning- 
ham took  no  chance  of  harm  in  saying  this,  because  Mrs. 
Dennison  was  to  say  nothing  about  it.    But  I  ask  the  court 
to  look  at  this  testimony ;  and  in  doing  so,  it  will  be  satisfied 
that  the  time  when  Mrs.  Cunningham  told  witness  she  was 
engaged  to  be  married,  was  a  short  tifne  prior  to  his  death ; 
in  other  words,  was  certainly  after  (October)  when  she  says  she 
was  married.    ^*  Mrs.  Cunningham  told  me,  before  his  death, 
she  was  engaged  to  be  married  to  him."    Much  stress  has 
been  laid  on  a  declaration  of  Burdell's,  that  he  was  going  to 
Europe,  going  with  ladies,  going  with  "  Mrs.  Cunningham" 
(not  with  his  wife),  but  see  how  her  friend  takes  the  wind 
out  of  the  sails  of  the  vessel  which  was  to  waft  her  a  bride 
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acrofis  the  Atlantic :  '^  He  spoke  to  me  about  going  to  Europe 
the  present  summer ;  it  was  between  the  first  of  January  and 
last  of  February.  I  asked  him  if  he  would  take  me  with  him ; 
he  said  he  would,  if  I  would  leave  my  children." 

As  to  the  witness,  Hester  Van  Ness,  she  is  Mrs.  Cimning- 
ham's  dressmaker,  and  an  intimate  of  her's  of  twelve  years' 
standing ;  and  she  starts  with  Burdell's  open  certificate  of 
character  upon  her.  A  witness  produced  on  the  other  side, 
Clarence  Frazer,  tells  us,  "  Burdell  said,  Mrs.  Cunningham 
had  a  dressmaker,  a  Miss  Van^Ness,  who  would  swear  to  any- 
*Jiing."  The  witness  would  have  us  believe  that  Burdell 
spoke  very  plainly  before  her,  for  she  was  regarded  as  the 
friend  of  both,  and  goes  on  to  say,  that  she  was  "  at  this  time, 
'^  making  and  altering  dresses  for  her  intended  marriage  I'' 
How  improbable  I  when,  had  it  happened  at  any  time,  it  was 
to  have  been  a  secret  marriage.  And  if  this  milliner  was 
really,  then,  upon  something  like  marriage-finery,  was  not 
this  a  part  of  Mrs.  Cunningham's  game  to  be  able,  in  her 
action  for  breach  of  promise  of 'marriage,  to  show  that  things 
had  gone  so  far  that  even  her  wedding-dresses  were  making? 
She  told  her  friend  that  they  were  going  to  be  married,  and 
that  Burdell  proposed,  as  his  friends  had  made  so  much  trou- 
ble about  it,  that  she  should  be  married  privately.  And  yet 
none  of  his  firiends  ever  knew  of  his  determination  to  many 
her,  while  the  reasons  private  marriage  heretofore  put  forth 
were,  his  promise  of  not  marrying  till  Demist  Hubbard  was 
married,  and  that,  if  it  were  known,  his  friends  would  laugh 
at  him.  Here  is  a  third  reason,  more  extraordinary;  because 
his  friends  never  had  made  trouble. 

We  come  to  Catherine  Lamb :  she  tells  us,  that  in  October 
last — ^fixing  no  week  or  day — she  saw  Dr.  Burdell  in  the 
house ;  Mrs.  Cunningham  was  present.  "  I  told  Mrs.  Cun- 
ningham I  heard  she  was  going  to  break  up  housekeeping." 
"  She  said,  no,  she  was  going  to  be  married ;  I  asked  who 
with!  she  said,  *with  Dr.  Burdell;'  I  said,  are  you.  Doctor? 
and  he  added,  *  Tes,  and  you  can  come  and  live  with  us.' " 
She  says  she  came  down  the  next  day  to  have  her  teeth 
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finished;  "He  said,  wonldn't  I  come  back.  I  said  I  would 
Bee  about  it,  and  that  wae  all."  Kow,  let  ns  see  what  this 
"  all"  amounts  to.  First,  she  cannot  tell  in  what  part  of 
October  it  was;  and  we  have  seen  that  Bnrdell  and  his 
tenant  were  suing  each  other  up  to  the  23d  of  the  month ;  it 
was  to  be  secret  whenever  it  did  take  place ;  and  this  conver- 
sation occnrred  while  Catharine  Lamb  had  the  toothache, 
and  her  mouth  was  wide  open  in  the  dental  chair,  and  the 
Doctor  was  working  inside  of  it :  "  the  conversation  took 
place  while  he  was  fixing  my  teeth ;"  and  it  must  have  been 
a  work  of  some  extent,  for  the  Doctor  to  have  bharged  this 
servant  five  dollars  and  fifty  cents.  Dr.  Burdell's  ledger  is 
in  evidence ;  he  was  in  the  habit  of  carefully  inserting  all 
sums  he  received,  and  there  is  no  charge  of  this  $5.50. 

Jonathan  S.  Ware  is  the  last  of  the  witnesses  on  the  other 
side  whom  I  shall  particularly  notice.  The  remainder  are 
either  very  secondary,  or  they  will  be  found  to  strike  in  and 
aid  in  making  up  our  stock  of  circumstantial  proof.  This 
gentleman  is  worked  into  fixing  a  date,  by  the  finding  of  a 
note  handwriting  not  proved),  which  he  declares  he  received 
from  Mr.  Snow.  The  note  (its  envelope  destroyed)  seems  to 
be  dated  the  27th  of  October,  but  the  time  when  really  writ- 
ten is  not  shown.  It  relates  to  no  business,  requires  no 
appointment  to  be  kept  on  the  28th,  or  any  other  day.  He 
says,  he  met  Burdell  and  two  ladies,  and  that  they  passed 
and  went  down  Bleecker  street,  on  the  other  side.  He  did 
not  speak,  but  merely  bowed  to  the  Doctor,  and  he  could 
not  tell  the  dress  of  the  women,  nor  whether  any  of  them  wore 
gloves.  Now,  the  man  thus  with  the  women — ^if  they  were 
the  same  persons  who  came  from  Miss  Sallenbach's — were 
coming  up  Broadway  on  the  west  side,  and  would  naturally, 
in  going  down  Bleecker  street,  and  even  in  reference  to 
reaching  Mr.  Marvin's  house,  go  down  its  south  side,  the 
very  side  on  which  this  witness  was  moving  up ;  but,  strange 
to  say,  the  party  cross  right  over,  and  take  the  north  side! 
Again,  putting  the  parties  thus.  Ware  had  only,  in  his  line  of 
sight,  the  edge  of  the  lady  nearest  to  him ;  and  it  is  impos- 
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sible  there  could  have  been  recognitioii  and  bowing.  Mr. 
Ware  commences  his  testimonj  bj  loosely  saying,  that  this 
occurred  "  in  or  near  the  end  of  October/'  and  only  gets  to 
the  28th  through  the  note  from  Snow  before  referred  to.  It 
may  be  well,  too,  to  remember,  that  it  is  said  to  have  been 
in  the  dark  month  of  October,  at  night,  by  the  dark  south- 
west comer  of  Bleecker  street.  He  added :  ^^  I  cannot  say 
aow  that  I  recognized  any  other  human  being  that  evening;" 
and  to  the  question,  '^Are  you  an  observing  man,  do  you 
ordinarily  know  men  you  meet  in  the  street  ?  his  answer  is : 
"  Not  very  often."  He  added,  that  he  had  not  told  anybody 
about  having  seen  Burdell  until  months  after  the  murder ; 
nor  did  he  fix  the  date  until  months  after ;  did  not  even  look 
for  the  letter  until  recently. 

(C.)  Having  laid  bare  the  testimony  on  the  other  side,  I 
desire  to  present  facts  and  circumstances,  which  must  destroy 
all  probability  of  a  marriage. 

1.  Matter  unconnected  vnth  the  words  of  parties. — The 
chambermaid,  Mary  Donohue,  with  a  view  to  confirm  the 
single  life  which  Burdell  lived,  states,  that  the  Doctor's  bed 
had  but  one  pillow.  '^  I  never  knew  of  any  lady  sleeping  in 
his  room ;  from  the  appearance  of  the  bed,  I  think  but  one 
person  slept  in  it ;  I  always  made  her"  (Mrs.  Onnningham's) 
"bed;  she  slept  there"  (up  stairs,  above  Burdell's  floor),  "for 
I  always  knocked  to  call  her  down." 

Mary  Murphy  was  chambermaid  during  tl^e  month  of 
October,  and  up  to  the  10th  of  November.  She  shows  that 
Mrs.  Cunningham  and  Burdell  slept  apart ;  that  the  Doctor's 
bed,  on  the  second  floor,  was  used  only  by  him,  and  that  Mrs. 
Cunningham  slept  on  the  floor  above. 

2.  Mrs.  Cunningham's  own  acts  and  words^  before  and  after 
the  28th  day  of  October,  1856,  the  time  of  the  alleged  marriage. 

(a.)  Before  the  2Sth  of  October. — One  of  her  acts  before 
the  time  of  the  alleged  marriage,  was  her  striking  Dr.  Bur- 
dell, in  the  presence  of  police  officers. 

We  have  her  conduct  last  summer,  in  packing  the  bath* 
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room  with  witsieeeeB)  while  she  tried  to  get  testimonj  out 
of  the  enraged  Doctor. 

(h.)  Her  acts  kind  words  after  the  26th  <f  October. — She 
fiends  for  Dr.  Edward  L.  Boberta  as  late  as  the  last  of  Novem- 
ber, or  the  first  of  December.  ^'I  said,  I  considered  ahe 
thought  a  good  deal  of  the  Doctor,  and  wanted  to  many 
him;  she  said,  'she  would  not  many  him.'  Still  further, 
^she  said,  she  did  not  want  to  many  him;  she  would  not 
many  a  man  who  loathed  her  I' " 

'^I  had  been  informed,"  says  this  witness^  ''that  it  was  a 
breach  of  promise  case"  (the  action  ahe  had  brought),  "  and 
I  asked  her  why  she  did  not  renew  the  breach  of  promise 
i^it  again!  She  said,  she  had  been  to  her  counsel  to  do  so, 
and  he  would  not  have  anything  to  do  with  it,  because  she 
had  dropped  the  first  one." 

Obserye  her  remark  to  Ebnnah  O^nlan :  "  I  heard  them 
say,  and  I  heard  the  Doctor  say  to  Mrs.  Stansbury,  that  he 
would  sign  the  paper  in  the  morning ;  I  told  this  to  Mrs. 
Ounningham.  The  answer  she  gave  was,  that  he  might  not 
liye  to  let  the  house  or  sign  the  paper  I"  If  she  were^  at  thiB 
tinie,  his  wife,  why  not  openly  claim  her  position  and  her 
rights  ? 

On  the  very  Wednesday  before  the  Saturday  of  Burdell's 
death,  Mrs.  Ounningham  said  to  Mary  Donohue,  '' '  Mary,  I 
want  you  to  come  here,  and  be  a  witness  as  to  what  I  am 
going  to  give  the  Doctor.'  She  told  me  it  was  for  some  money 
she  ^Was  going  to  pay  him,  and  that  he  was  such  a  cheat  he 
might  deny  it"  (This  is  the  wife  I)  "  She  then  knocked  at  the 
Doctor^s  office-door,  and  he  came  out,  and  she  handed  him 
a  paper,  which  she  said  was  a  twenty-dollar  bill,  and  he  said, 
'  Very  well ;'  and  he  shut  the  door." 

This  witness  proves  how  Mrs.  Ounningham  had  a  se<»ret 
key  to  Burdell's  room,  and  how,  when  he  was  out,  she  opened 
the  door,  and  had  Augusta  sent  for,  and  they  together  mm- 
maged  the  papers.  Mary  Donahue  goes  on  to  say:  ^^ After 
bein^  about  a  week  there"  (this  was  after  the  time  of  the 
alleged  marriage),  "I  was  ifi  the  Doctor's  b^d-room,  and 
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heard  her  call  him  ^  a  yagabond  of  a  man,'  and  heard,  ^  jou 
infamouB,  bad  woman ;'  heard  a  BcofiGle,  and  he  tamed  her 
out  of  the  door.  Mrs.  Gmmingham  came  into  the  bed-room, 
much  flashed.  I  said  to  her,  ^  Perhaps  if  he  was  married, 
and  had  a  wife  to  guide  him,  he  would  not  behave  so.'  She 
replied,  ^  She  would  pity  the  woman  who  got  him,  as  he  was 
ap  cross.'    This  was  about  a  month  before  I  left." 

About  the  8d  of  December,  Erastus  Wilson  heard  her  say : 
'^  Dr.  Burdell  will  learn  to  behave  himself  before  I  vacate 
the  house."  We  ask  again,  why  did  not  this  woman  declare 
she  was  his  wife,  and  assume  and  claim  her  position  and 
rightat 

We  find  she  had  stolen  the  key  of  his  iron  chest.  In  con« 
firmation  of  her  still  being  Widow  Cunningham,  we  have  in 
evidence  a  check  drawn  by  Harvey  Burdell  on  the  Artizans' 
Bank,  dated  the  14th. of  November,  1856,  for  $115,  in  favor 
of  £.  A.  Cunningham,  and  endorsed  by  her.  Then,  we  show 
an  assignment  of  a  judgment,  assigned  to  Mrs.  Cunningham, 
and  by  her,  '^  E.  A.  Cunningham,"  assigned  (by  endorsement) 
on  the  14th  of  Kovember,  and  acknowledged  by  her,  ^^  Enuna 
A.  Cunningham,"  before  a  Commissioner  of  Deeds,  on  the 
19th  day  of  the  same  Kovember. 

Next,  we  have  a  controlling,  conclusive  document ;  a  gen- 
eral release,  dated  as  late  as  the  24th  day  of  January,  1867, 
made  out  in  the  name  of,  and  signed  by,  Emma  A.  Cunning- 
ham ;  not  only  releasing  him  from  every  claim,  but  likewise 
declaring  this :  ^^  I  also  agree  to  quit  claim  and  surrender  the 
premises  I  now  occupy,  No.  31  Bond  street,  on  the  first  of 
Kay  next,  and  to  pay  the  rent  to  said  Burdell  up  to  that  day." 

Here,  we  say,  should  be  an  end  of  all  marital  claim ;  here, 
we  insist,  is  a  virtual  estoppel. 

8.  Harvey  Burdell's  words  and  actions  prior  to  and  after 
the  28th  day  of  October. 

{a.)  Prior  to  the  2%th  of  October.— Adam  T.  Smith  was  told 
by  Burdell  of  Mrs.  Cuimingham's  having  taken  a  key  from 
his  pocket  while  he  slept ;  and  of  her  opening  his  safe,  and 
a  note  there&om. 
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(J.)  After  the  28th />/  October. — ^As  late  as  the  Taesdaj  or 
Wednesday  immediately  preceding  his  death,  Bttrdell  cidled 
Dr.  Edward  L.  Boberts  into  his  room,  and  showed  him  a  gen- 
eral release,  and  an  agreement  of  hers  to  leave  the  house. 

Then  we  have  his  reply  to  Hannah  Conlan,  just  before  last 
NeW'years :  "  I  heard  you  were  going  to  get  married,  Doc- 
tor.'' <^I  am  not  going  to  get  married  at  all,  Hannah." 
Hannah  Conlan  gives  ns  his  expressions  at  the  time  of  a 
fearful  rencontre  between  them ;  and  it  occurred  as  late  as 
the  Saturday  immediately  prior  to  Burdell's  death.  "  They 
had  trouble  up  stairs,  halloed  murder,  there  was  a  hubbub 
among  them;  and  when  the  Doctor  came  down  into  the 
kitchen,  I  said  to  him,  ^  For  Grod's  sake.  Doctor,  do  not  go  up 
stairs  to  raise  a  row,  for  the  neighbors  hear  it,  and  it  is  dis- 
graceful,' and  he  said,  ^  How  can  I  get  rid  of  these  devils  I  I 
must  get  them  out  of  the  house  some  way.' "  This  occurrence 
was  also  referred  to  by  Mary  Donahue. 

Mrs.  Catharine  Stansbury  hired  Dr.  Burdell's  house,  "No, 
31  Bond  street,  for  one  year,  from  May  1, 1857 ;  the  agree- 
ment was  made  on  the  Friday  before  his  death.  ^^  I  called 
about  the  middle  of  December ;  went  through  the  second 
story  rooms ;  he  said  the  woman  in  the  house  was  a  very  bad 
woman,  and  he  wished  to  get  her  out ;  that  she  had  the  house 
until  the  first  of  May,  and  would  have  to  remain  until  then ; 
and  if  she  did  not  leave  by  fair  means,  he  would  put  her  out 
by  force,  and  ^  if  it  cost  him  damages  he  would  pay  them — 
for,  out  of  the  house  she  should  go.'  I  called  again,  January 
the  12th ;  saw  Mrs.  Cunningham  in  the  back  parlor ;  the 
Doctor  told  me  who  she  was,  and  asked  me  if  she  had  been  to 
see  me ;  he  said  he  had  told  her  I  was  to  have  the  house ;  that 
she  told  him  he  had  no  right  to  let  it  until  the  first  of  Febru- 
ary, but  he  told  her  he  would  let  it  when  he  pleased."  He 
said:  "She  has  said  everything  she  could  against  me;  she  has 
written  anonymous  letters  about  me ;  she  says  I  am  an  old 
bachelor,  worth  about  $100,000,  and  don't  know  what  I  want; 
she  is  determined  I  shall  marry  her,  and  I  am  determined  X 
will  not."    "  He  said  he  was  continually  watched  by  the 
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inmates,  and  did  not  feel  safe ;  and  he  said  when  I  went  out 
I  shonld  find  her  at  the  door  or  on  the  stairs.  She  was  on 
the  stairs  when  I  went  out ;  she  conld  have  heard  every  word 
the  Doctor  said ;  he  spoke  loud  and  clear ;  was  active ;  yery 
qnick  in  his  step." 

About  a  fortnight  previous  to  Burdell's  death,  he  told  Dr. 
Cox,  with  a  great  deal  of  emphasis,  ^^  that  he  had  never  been 
married,  and  meant  never  to  be  married."  '^  His  mode  gen- 
rally  of  referring  to  her  was,  thia  womcmP  (When  the  wit- 
ness left,  she  was  leaning  over  the  bannisters.) 

We  then  have  Hugh  Crombie,  the  sheriff's  officer,  who 
aprested  Burdell  in  the  actions  brought  by  Mrs.  Cunningham; 
^'  he  told  me  when  I  arrested  him,  that  he  had  never  pro- 
mised to  marry  her,  and  spoke  derogatory  of  her.  From  the 
commencement  of  the  suits  down  to  their  discontinuance,  he 
often  told  me  that  he  would  never  marry  any  one."  '^  On 
the  22d  (of  October),  the  last  day,  he  denied  ever  intending 
to  marry  Mrs.  Cunningham." 

James  M.  Murray,  clerk  in  the  Police  Court :  '^  On  the 
15th  of  October,  1856,  Dr.  Burdell  came,  and  stated,  that 
parties  living  in  his  house  had  taken  from  his  safe  a  note ;  I 
handed  him  an  informal  subpoena  directed  to  Mrs.  Cunning- 
ham." 

We,  then,  have  the  telling  and  emphatic  letters  of  Harvey 
BurdeU  to  his  cousin^  .Mrs.  Demist  Hubbard — ^all  after  the 
time  of  his  alleged  marriage.  A  man  may  hastily  say  some 
untruthful  things ;  but)  unless  he  has  a  sinister  object  at  the 
time,  he  will  write  truthfully.  I  am  not  here  to  defend  the 
coarse  language  in  them^— "  Plain  truth  requires  few  flowers 
of  speech." 

Clarence  Frazer  refers  to  a  conversation  which  Burdell  had 
with  his  mother  in  the  latter  part  of  October :  "  He  held  up 
his  hands  and  said,  that  he  hoped  they  would  be  withered 
before  he  ever  married  Mrs.  Cunningham,  or  any  old  woman 
with  children."  He  said,  he  would  set  fire  to  the  house,  if 
she  stayed  there  after  the  first  of  May,  for  the  sake  of  getting 
her  out.  He  said,  she  was  a  bad  woinan  in  nearly  every  respect. 
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And  we  have  a  paper  which  will  be  foand  Important  It 
is  wholly  in  BordeU's  handwriting,  and  it  was  written  when 
the  actions  brought  hj  Mrs.  Oonningham  were  going  on, 
^f  now  pending."  It  ei^er  carrieB  with  it  the  exact  and  foil 
terms  on  which  the  suits  were  ended,  or  contains  the  basis 
of  Bnrdell's  proposition,  or  ultimatum  of  settlement;  and  in 
either  aspect,  is  devoid  of  all  offer,  proposition,  or  bint  of 
marriage.    It  wiU  epeak  for  itself. 

lY .  I  started  this  case  with  saying,  that  it  was  connected 
with'  awful  and  most  extraordinary  circumstances ;  let  me 
remark  upon,  let  me  exhibit,  some  of  them. 

Here  is  said  to  haye  been  a  ceremonial  marriage ;  and  yet 
it  is  uncorroborated  by  anything  that  follows  such  nuptials. 
And  it  occurs  before  a  clergyman,  in  a  large  city;  only 
ninety  days  elapse,  and  still  most  minds  hesitate  to  believe 
it.  If  such  a  matter  had  occurred,  without  being  connected 
with  what  was  vicious  and  criminal,  there  would  have  been 
no  difficulty,  and  a  marriage  might  have  clearly  appeared. 
We  are  obliged  to  lay  hold  of  vice,  and  cling  to  it,  with  a 
view  to  get  at  such  an  alleged  marriage. 

It  is  remarkable  that,  with  the  concomitants  usual  about 
marriages,  not  one  of  them  is  to  be  found  here :  1.  In  the 
place  of  matrimonial  cohabitation,  we  have  prior  illicit 
intercourse,  through  the    admission  of  Mrs.  Cunningham. 

2.  Secret  marriage,  without  a  sufficient  reason  or  motive. 

3.  No  holding  themselves  out  to  the  world  as  sustaining  the 
honorable  position  of  husband  and  wife.  4.  No  recognition 
among  friends.  6.  No  visiting  among  or  introduction  to 
relatives.  6.  Not  known  as  husband  and  wife  by  servants, 
who  saw  them  at  all  times.  Meals  in  different  houses— he 
continuing  to  board  at  the  Metropolitan  Hotel,  and  no' 
change  whatever  after  the  28th  of  October ;  beds  on  different 
floors.  7.  No  mutual  promises.  8.  No  record  or  letter 
turned  up  among  BurdelPs  papers ;  no  love  Epistles  of  his 
to  her,  showing,  or  even  leading,  to  the  idea  of  marriage. 
9.  No  change  made  even  with  regard  to  a  single  piece  of 
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ftumiture,  nor  with  the  boarders  or  servantB.  Eckel  and 
his  birds  still  find  a  place  in  Mrs.  Cunningham^s  bedroom. 
10.  1^0  behavior  between  the  parties  as  hnsband  and  wife. 
While  all  the  facts  and  circumstances,  which  are  in  con- 
tradiction of  a  marriage,  come  overwhelmingly  in  the  train 
of  onr  remarks. 

Finally,  the  circnmstances  attending  the  last  night  of  Har- 
vey Bmnieirs  Ufe,  conpled  with  the  occurrences  of  the  follow- 
ing morning,  tell  most  powerfully  against  the  allegation  of 
marriage. 

Kot  more  than  three  months  had  passed.  It  is  claimed 
that  she  loved  him.  He  comes  in  the  dark  hour— coldness 
and  night  without;  silence  and  darkness  within — a  silence 
and  a  darkness  soon  to  be  made  more  palpable — a  silence 
disturbed  only  by  the  blow  of  the  dagger — a  darkness  more 
lasting  than  ever  settled  in  a  living  home — ^the  darkness  of 
the  grave.  Where  was  the  would-be  wife,  when  the  click 
of  his  key  sounded  through  the  hall  ?  Where  was  she  when 
he  sought  his  room — ^their  room  i  Would  not  a  wife  have 
had  the  gas  lighted,  and  all  common  appliances  ready  on  the 
coming  home  of  a  husband,  instead  of  leaving  it  for  him  to 
light  an  assassin  to  his  murder  I 

Where,  then,  was  she,  when — had  she  been  his  wife— «he 
would  have  been  with  him,  or  in  the  bedroom  adjoining? 
The  morning  comes.  The  streets  are  alive  with  light,  with 
people,  and  with  sound.  Bloody  death  in  the  room ;  the  key 
hangs  in  the  door,  as  though  it  marshalled  the  way,  and  would 
invite  attention ;  and  yet  the  would-be  wife  comes  in  a  line 
with  that  door,  but  goes  not  in  or  near,  flits  down  stairs  to 
the  breakfast  table,  goes  up  those  stairs  again,  comes  in  sight 
of  the  door,  with  its  index,  the  key — ^flits  past,  and  up  to  her 
room«     y 

It  is  left  to  a  poor  boy  to  discover  the  awfully  mangled 
humanity — ^to  the  old  cook  to  go  all  the  way  from  the  kitchen 
to  the  room  of  this  widow  sprung  out  of  a  co£Sn,  in  order  to 
tell  of  the  death,  and  murmur  of  the  murder. 

And  what,  then,  did  this  wife  of  ninety  days  do  ?    Where 
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would  the  wife  of  a  day,  or  of  a  whole  life,  have  then  been! 
Quicker  than  the  knjfe  had  descended,  wonld  hare  been  her 
flight  down ;  and  as  sadden  as  the  death-fall,  wonld  have  been 
her's  upon  the  dead  body.  No :  her  own  room,  and  her  own 
bed  were  best  for  the  performance  of  the  pathetic ;  and  there 
she  was,  and  there  she  remained. 


GxLBBiT  Dbah ,  fir  tM0  OZmummI 

GsLBEBT  DsAN,  fpr  the  claimant,  in  closing,  said,  he  wonld 
confine  himself  strictly  to  the  record  in  the  case  now  on  trial, 
and  wonld  refuse  to  wander,  in  imagination  even,  into  the 
investigations  which  had  occupied  the  attention  of  other 
courts.  Throwing  aside  the  extrinsic  and  immaterial  cir- 
cumstances that  had  accumulated  in  the  case,  and  had  been 
collected  to  cover  up  the  issue  to  be  tried,  he  would  base  his 
arguments  on  the  undisputed  facts,  and  on  these  he  would 
contend  that  the  claimant  had  established  the  marriage. 
That  although  witnesses  differed  in  their  statements,  con- 
tradicted each  other  and  themselves,  yet  there  were  certain 
controlling,  undisputed  facts,  which  could  be  explained  on 
no  possible  hypothesis  bjit  a  secret,  compulsory  marriage 
between  the  claimant  and  the  decedent 

That  taking  this  hypothesis,  together  with  the  peculiarities 
of  character  of  Dr.  Burdell,  all  the  mystery  of  the  case  dis- 
appeared.   That  these  admitted  facts  were : 

1.  The  claimant,  Emma  A.  Cunningham,  on  the  evening 
of  the  28th  October,  1866,  was  married  by  the  Bev.  Uriah 
Marvin  to  some  one. 

2.  Augusta,  the  daughter  of  the  claimant,  who  has  been  a 
witness  here,  was  the  witness  to  that  marriage. 

3.  The  man  who  on  that  occasion  was  married  to  the  claim- 
ant professed  to  be  Harvey  Burdell,  now  deceased. 

4.  The  man  who  acted  as  bridegroom  went  twice  in  the 
day-time ;  once  prior,  and  again,  on  the  morning  subsequent 
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to  the  marriage,  to  the  houBe  of  Mr.  Marvin,  to  see  him  on 
the  subject  of  the  marriage. 

5.  That  man  was  either  Harvey  Burdell,  now  deceased,  or 
some  person  who  strongly  resembled  him. 

6.  Angnsta  Cunningham,  the  witness  to  the  marriage, 
faiew  Harvey  Bardell,  knew  then  whether  it  was  he,  or  some 
one  personating  him,  and  knows  now. 

7.  The  claimant,  the  day  prior  to  this  marriage,  travelled 
to  Gkwhen,  a  distance  of  seventy  miles,  to  get  Bev.  Dr.  Snod* 
grass,  a  clergyman  who  knew  Dr.  Bnrdell  by  sight,  and  who 
was  in  the  habit  of  visiting  the  house  No.  81  Bond  street, 
where  the  parties  resided,  to  officiate  in  the  performance  of 
a  marriage  ceremony  on  the  next  day. 

8.  The  man  who  was  then  married,  was  either  Dr.  Harvey 
Burdell,  or  both  mother  and  daughter  are  guilty  of  three 
crimes— conspiracy,  false  personation,  and  perjury;  and  the 
man  who  personated  Burdell  on  that  occasion  has,  without 
any  apparent  motive,  been  guilty  of  two  crimes — conspiracy 
and  fake  personation.  As  the  law  will  not  presume  crime 
in  any  case,  the  court  is  bound  to  require  the  strongest 
evidence  before  making  a  decree  that  establishes  these 
felonies. 

9.  Harvey  Burdell,  the  decedent^  and  the  claimant  were 
both,  on  the  28th  of  October,  1856,  in  New-York,  capable 
of  contracting  marriage,  and  under  no  legal  or  physical 
disability. 

10.  The  parties,  prior  to  that  time,  had  been  living  on  such 
terms  of  intimacy,  and  occupied  such  a  position  as  rendered 
marriage  proper  and  probable. 

11.  The  claimant  and  Dr.  Burdell  were,  at  the  time,  living 
in  the  same  house,  sleeping  under  the  same  roof,  so  as  to 
render  secret  cohabitation  possible  and  probable,  and  they 
continued  so  to  live,  until  the  period  of  his  death. 

12.  The  claimant,  on  the  first  occasion  when  called  upon 
in  a  judicial  investigation,  announced  her  relationship  to  the 
decedent,  asserted  her  rights  as  widow,  even  at  the  risk  of  an 
indictment  for  murder ;  stated  the  reasons  why  the  marriage 
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had  been  in  secret,  and  why  that  secrecy  had  been  obaerved 
by  her,  and  the  time  when  the  marriage  was  to  have  been 
made  public,  together  with  the  intended  departure  for 
Europe,  the  following  June. 

18.  Augusta,  when  called  upon  separate  from  her  mother, 
and  without  any  opportunity  for  consultation,  subsequent  to 
the  death  of  Dr.  Burdell,  made  the  same  statements  as  the 
claimant  in  reference  to  the  marriage,  the  reasons  for  secrecy, 
the  time  when  the  announcement  was  to  be  made,  and  the 
contemplated  voyage  to  Europe^ 

.  14.  The  person  married  at  that  time  was  either  Dr.  Harrey 
Burdell,  or  mother  and  daughter,  with  some  man  to  the  public 
unknown,  as  early  as  October  38, 1856,  formed  a  conspiracy 
to  enact  a  fictitious  marriage,  and  murder  the  personated 
bridegroom  to  secure  his  property,  which  conspiracy  was 
carried  out  in  the  marriage  on  the  28th  October,  the  murder 
on  the  30th  January ;  and,  as  a  part  of  that  conspiracy,  Augusta 
has  testified  on  this  investigation. 

15.  As  all  legal  presumptions  are  in  favor,  not  only  of 
marriage  and  legitimacy,  but  also  of  innocence,  these  undis- 
puted facts  and  their  fair  deductions  establish  the  marriage 
beyond  peradventure  and  doubt,  unless  they  are  overthrown 
by  testimony  of  a  higher  character,  or  of  greater  weight. 

Having  elaborated  these  points,  and  referred  to  the  evi* 
dence  in  the  case,  showing  that  they  are  uncontroverted,  I 
repeat,  that  these  undisputed  facts,  with  those  le^timate 
deductions  which  the  law  makes  from  such  facts,  establish  a 
valid,  though  secret  and  compulsory  marriage,  between  the 
claimant  and  decedent. 

The  contestants,  to  destroy  this  evidence,  have  introduced 

m 

a  mass  of  testimony,  which  may  be  grouped  under  three 
general  divisions.  1.  Declarations  of  the  parties  inconsist- 
ent with  the  theory  of  the  existence  of  the  marriage  relation* 
2.  The  acts  of  the  parties  equally  inconsistent  3.  Contrar 
dictions  of  the  direct  testimony  establishing  the  identity  of 
Dr.  Burdell  as  the  bridegroom  in  the  ceremonial  marriage. 
AS|  on  the  theory  of  the  claimant,  the  marriage  was  secieti 
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and  the  time  when  the  secrecy  was  to  be  remoyed  had  not 
passed,  all  evidence  showing  that  the  parties  held  them- 
selves  oat  to  the  world  as  single — ^the  claimant  using  her 
name  of  Cmmingham,  &c. — ^is  entirely  inconsistent  with  the 
hypothesis  of  the  claimant,  ai^d  mnst  be  dismissed. 

Acts  or  declarations  of  hostility  prior  or  subsequent  to  the 
marriage  can  be  of  little  weight,  from  the  fact  that  the 
claimant  insists  that  the  marriage  was  compulsory  on  the 
part  of  the  decedent,  and  only  adopted  by  him  to  avoid 
exposure,  loss  of  reputation,  business,  and  property.  Ko 
expressions  of  love,  therefore,  but  an  intenser  hatred,  might 
be  expected ;  for  marriage,  even  when  public,  between  par- 
ties who  are  not  congenial,  or,  in  the  stronger  language  of 
Scripture,  ^^  agreed,"  is  always  the  source  of  bickerings,  dis- 
affection, and  often  violence.  "Oan  two  walk  together 
unless  they  be  agreed  ?" 

Dismissing  this  view  of  the  case,  I  answer  the  evidence 
of  the  contestants  grouped  by  me  under  the  first  and  second 
divisions,  vi2.,  inconsistent  acts  and  declarations,  in  this 
manner.  80  far  as  the  acts  and  declarations  of  the  claimant 
are  concerned,  they  are  equally  inconsistent  with  a  fictitious 
marriage,  and  it  ie  dear  that  one  or  lie  other  existed.  If 
fictitious,  it  must  have  been  with  the  intention  to  assert  it 
in  future ;  and,  in  that  case,  her  declarations  and  conduct 
would  have  been  more  guarded  than  they  would  have  been 
if  the  marriage  had  been  actual. 

So  far  as  the  acts  and  declarations  of  the  decedent  are 
concerned,  which  are  supposed  to  be  inconsistent  with  the 
idea  of  a  marriage  between  himself  and  the  claimant,  I 
admit  their  force ;  and  such  conduct  on  the  part  of  any  ordi- 
nary man  would  seem  almost  conclusive :  but  in  weighing 
acts  or  declarations,  regard  must  be  had  to  the  character  of 
the  person  enacting  or  making  them.  Fortunately,  the 
character  of  Dr.  Burdell  is  faithfully  daguerreotyped  by  the 
evidence  before  this  court. 

Every  man  furnishes  the  standard  by  which  his  own  acts 
and  conduct  are  to  be  judged.    When  the  question  of  sanity 
Vol.  IV,— 28. 
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18  raised,  courts  do  not  ask  if  the  man  differs  in  his  conduct 
from  his  neighbors ;  but  the  inquiry  is  directed  to  a  compari- 
son with  his  former  self.  Measure  each  one,  not  by  another, 
but  by  himself.  Apply  this  rule  in  judging  of  the  strange 
conduct  of  Harvey  Burdell.  The  proof  shows  him  not  only 
peculiar,  but  without  a  parallel.  Of  him  it  might,  indeed,  be 
said: 

'<  Only  thyielf  can  be  thy  parallel." 

He  had  never  been  married,  and  was  constantly  at  va- 
riance with  his  brothers  and  other  relatives.  The  records 
of  our  courts  exhibit  his  history  in  this  respect.  Insincere 
in  his  professions,  fickle  and  iiTCSolute,  or  both  false  and 
fickle,  devoid  of  all  religious  principles,  acknowledging  nei- 
ther integrity  in  man  nor  virtue  in  woman,  denying  the 
sanctity  of  the  marriage  vow,  and  making  a  busiuess  of  aiding 
in  obtaining  divorces.  The  last  week,  and  the  last  hours  of 
his  life,  the  evidence  shows  him  volunteering  to  aid  in  two 
such  actions ;  and  the  testimony  of  Dr.  McGuire,  his  cousin, 
is,  that  in  the  celebrated  divorce  case  of  John  Burdell, 
^^  Harvey  was  at  one  time  on  one  side,  and  at  another  upon 
the  other — depending  upon  his  interest."  Physically  and 
morally  a  coward  he  must  have  been,  as  is  demonstrated 
by  his  attempts  to  rid  himself  of  the  claimant — ^publishing 
to  police  officers,  deputy  sheriffs,  and  others  his  own  infamy, 
and  then  as  pnblicly  associating  with  one  whom  he  had 
represented  as  a  thief,  a  liar,  and  a  prostitute.  Socially,  he 
had  no  position  to  prevent  him  from  saying  or  doing  all 
that  he  did  after  the  alleged  marriage ;  for,  in  June,  he 
charges  the  claimant,  in  the  presence  of  Mrs.  Williams  and 
Mrs.  Wilson,  two  of  his  cousins,  ladies  of  respectability,  with 
stealing,  and  crimes  that  should  send  her  to  the  Peniten- 
tiary; while,  the  following  August,  in  violation  of  every 
dictate  of  decency  and  rule  of  propriety,  he  takes  this 
'^  criminal"  to  Saratoga,  introduces  her  to  his  friends  and 
acquaintances,  and  provides  a  place  for  her  daughters  at  one 
of  the  first  schools  in  the  State.  Of  virtue  he  had  no  more 
idea  than  a  blind  man  has  of  the  beauty  of  colors,  or  one 
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deaf  from  his  birth  of  the  harmony  of  Bomids.  Such  is  the  man 
whose  conduct  is  to  be  judged.  The  whole  argument  of  the 
contestants  on  this  branch  of  the  case  is,  that  it  is  not  likely 
that  he  was  married  to  one  to  whom  he  behaved,  or  of  whom 
he  talked  as  he  did  of  the  claimant.  I  can  prove,  by  the 
same  argument,  that  he  was  not  a  brother  of  either  William 
or  John  Burdell,  or  related  to  any  of  those  who  claim  with 
him  a  common  lineage ;  for  his  hand  was  against  them  all, 
and  his  language  anything  but  fraternal.  The  answer  to  this 
argument,  however,  is,  that  Harvey  Burdell  was  unlike  other 
men ;  and  that,  therefore,  reasoning  from  analogy,  when  ap- 
plied to  him,  leads  to  error.  But  his  character  is  shown  in 
this,  that  his  conduct  and  declarations  in  reference  to  the 
claimant  are  not  uniform.  At  times  he  was  kind,  attentive, 
aad  apparently  affectionate,  and  to  her  friends  extravagant 
in  her  praise— <^alling  her  all  that  woman  should  be ;  while  to 
others  he  was  unbounded  in  his  denunciations.  This  conduct 
on  his  part  continued  up  to  the  time  of  his  death.  I  notice 
only  two  other  characteristics  of  this  peculiar  man.  One, 
his  love  of  money  and  niggardly  parsimony ;  the  other,  his 
passion  for  engaging  in  family  feuds  and  domestic  difficulties. 
All  the  evidence  reveals  these  as  striking  traits  in  his  charac- 
ter. His  conduct  shows,  that  he  was  regardless  not  only  of 
the  sacred  relation  of  husband  and  wife,  but  also  of  the  ties 
of  affinity  and  consanguinity.  Such  was  the  character  of 
Harvey  Burdell,  and  this  is  the  man  whom  they  ask  your 
Honor  to  compare  with  those  whose  acts  an  declarations 
form  the  ordinary  subjects  of  judicial  inquiry.  To  judge 
him  by  others,  is  a  libel  upon  our  common  humanity.  We 
were  willing  to  let  the  grave  cover  his  follies  and  his  faults ; 
but  they  have  chosen  to  bring  his  frailties  here:  having 
done  it,  we  have  the  right  to  comment  upon  them,  and 
to  say,  that  you  are  not  warranted  in  concluding  that  the 
marriage  relation  could  not  have  existed,  because  ordinary 
men  do  not  talk  and  act  as  he  did,  under  like  circumstances. 
The  conduct  of  the  claimant,  it  is  said,  is  not  consistent 
with  the  existence  of  the  marital  relation.  It  must  be  remem* 
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bered  that  it  is  not  claimed  that  this  marriage  was  the  off- 
spring  of  '^  Love's  young  dream."  The  parties  were  of  matore 
years.  When  the  claimant  foimd  that,  after  succeeding  in 
his  designs,  he  sought  to  cast  her  off,  seeing  the  ruin  that 
awaited  her  and  her  children,  she  demanded  justice  for  her- 
self and  them,  at  the  same  time  saying :  ^^  I  am  your  wife,  by 
every  tie  that  can  be."  In  saying  this,  she  spoke  not  widi 
the  power  of  Emma  A.  Cunningham  alone,  but  her  words 
were  winged  with  that  power  that  accompanies  the  right 
Burdell  quailed  and  sank  before  her :  she  brought  her  actions, 
held  him  to  bail ;  he  promised  redress,  settled  with  her.  But 
in  his  cowardice  he  dare  not  even  do  right  rightly.  He 
sought  and  obtained  a  truce  in  that  miserable  compromise — 
a  secret  marriage.  And  with  a  marriage  such  as  this,  the 
result  of  legal  and  physical  coercion,  the  parties  agreeing  for 
more  than  half  a  year  to  live  a  lie,  she  is  to  be  denied  the  rights 
of  a  widow,  because  she  was  not  frantic  in  her  affection  while 
the  husband  lived,  and  overwhelmed  with  grief  at  his  death. 
Had  she  pretended  either,  it  would  have  proved  the  falsity 
of  the  claim. 

Thus  far  I  have  confined  myself  exclusively  to  the  facts 
that  were  admitted,  without  dealing  with  controverted  or 
disputed  facts.  Leaving  these,  and  coming  to  the  testimony 
of  particular  witnesses,  I  add :  we  have  two,  one  a  witness,  the 
other  a  petitioner,  who  have  been  sworn,  and  who  know 
whether  Harvey  Burdell  was  the  person  married  to  the  claim- 
ant on  the  night,  of  the  28th  October,  1856.  Augusta  Cun- 
ningham must  either  be  impeached,  legally  impeached,  or 
the  decree  must  be  for  the  claimant.  There  are  only 
three  modes  of  impeachment :  First — ^By  disproving  the  teft- 
tiraony.  Second — ^By  general  evidence  of  bad  reputation. 
Third — ^By  proof  of  self-contradictions.  The  contestants 
claim  that  they  have  disproved  the  testimony,  and  that  she 
has  contradicted  herself.  There  is  no  pretence  of  an  impeach- 
ment by  evidence  of  bad  character  or  reputation.  What  is 
the  fact — the  material  fact  she  states  ?  The  identity  of  the 
party  who  was  married  to  her  mother  on  the  28th  October. 
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Who  inyited  her,  or  when  she  was  aaked  to  witness  that  cere- 
mony are  quite  immaterial.  A  man  dines  with  some  friends 
at  a  particular  place ;  one  of  them  is  charged  with  haying 
committed  an  offence  at  another  place  at  the  same  time.  A 
witness  is  called  to  prove  an  alibi.  He  swears  to  the  material 
fact,  the  date  of  the  dinner,  and  the  presence  of  the  party.  He 
is  asked  who  invited  him,  and  when  and  where  he  was  invited ; 
these  are  immaterial,  and  he  may  be  mistaken  about  them, 
and  yet  his  testimony  remains  unshaken.  But  this  is  all  the 
contestants  pretend  they  have  disproved,  that  Dr.  Bnrdell 
was  not  at  No.  31  Bond  street,  on  Sunday  and  Monday,  the 
S6th  and  27th  October,  when  Augusta  says  the  Doctor  asked 
her  to  witness  this  marriage.  Whether  she  was  asked  by  the 
Doctor  at  that  time  or  a  week  before,  or  whether  her  mother 
first  spoke  to  her  on  the  subject,  is  a  matter  with  reference 
to  which  she  might  be  mistaken,  and  yet  speak  the  truth  in 
regard  to  the  material  fact,  about  which  there  can  be  no  mis- 
take— ^the  identity  of  the  parties  married.  I  makcthis  point 
as  a  caveat,  not  that  we  need  it,  but  because  the  contestants, 
to  invalidate  this  marriage,  must  contradict  her  in  a  manner 
sufficient  to  convict,  if  she  were  on  trial  for  perjury. 

Augusta  testified,  that  Dr.  Burdell  was  here  from  Friday, 
the  24th  October,  1856,  to  the  latter  part  of  the  week  of  the 
alleged  marriage.  In  this  she  is  not  contradicted,  but  sus- 
tained by  the  evidence.  The  Begister  of  the  Marvin  House, 
Saratoga,  proves,  that  he  arrived  there  on  Friday  night,  the 
31st  October.  The  Book  of  Minutes  of  the  Artizans'  Bank 
proves  him  here  on  the  24th,  28th,  and  31st  October.  The 
books  of  the  Lafarge  Hotel  prove,  that  he  paid  his  board 
from  the  time  he  went  there  till  the  31st  October ;  and  the 
bookkeeper  testifies,  that  his  habit  was  to  pay  only  for  the 
time  actually  there.  But  the  contestants  claim  they  have 
established  his  presence  at  Herkimer  from  Saturday  till 
Monday  afternoon,  the  25th  and  27th  October.  This  case, 
extraordinary  as  it  is,  is  more  extraordinary  from  its  omis- 
sions on  the  part  ot  the  contestants.  Do  they  prove  that  he 
had  any  business  at  Herkimer?    Why,  then,  did  he  go  there 
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at  that  time?  Did  he  do  anything  there?  He  disputes 
nearly  every  bill  that  is  presented  for  payment,  and  makes 
the  mechanic  or  tradesman  deduct  from  its  amount ;  and  yet 
they  say  that  he,  at  this,  the  only  time  in  his  life,  wantonly 
expendii  his  money  in  trayeUini  to  Herkimer,  and  retard 
ing  immediately,  without  an  object — doing  nothing.  Why 
did  he  go  there?  For  what  did  he  go  there?  One  mondi 
after  that,  he  went  on  business,  and  transacted  it.  His  name 
attests  it.  v  The  testimony  of  a  witness  aa  to  a  date,  nnless 
the  date  can  be  fixed  by  an  act  done,  can  never  be  relied 
on.  The  trial  of  Taylor  vs.  Oray  is  mentioned,  as  fixing  the 
date;  that  cause  was  tried  on  the  27th  October.  It  had 
been  pending  three  months,  and  the  parties  had  frequently 
met  before  at  the  same  house,  when  it  had  been  postponed. 
This  present  case,  I  have  said,  was  remarkable  for  its  omis- 
sions. The  Justice  brings  his  minutes  and  the  subpcBua  of 
the  date  of  the  27th ;  but  omits  to  bring  any  papers  showing 
on  what  prior  days  the  parties  had  met  at  the  same  house, 
and  postponed  the  cause.  Bid  it  appear  by  those  minutes 
that  one  of  those  occasions  was  the  14th  August,  the  day  on 
which  Dr.  Burdell  was  there,  and  actually  transacted  busi- 
ness? And  would  that  explain  how  the  witnesses,  who 
testify  to  facts  that  occurred,  were  mistaken  only  in  the 
date  ?  Mr.  Ely  Taylor,  too,  goes  to  Albany  to  look  at  the 
register  of  the  Delavan  House,  to  fix  the  date  when  he  ate 
breakfast  there,  and  omits  to  bring  the  register  of  his  own 
hotel  to  show,  whether  Dr.  Burdell  was  at  Herkimer  on  the 
27th  October^  not  only  omits  to  bring  it,  but  tells  Mr.  But- 
ler, the  Public  Administrator,  that  he  has  no  register.  And 
Mrs.  Williams  omits  to  bring  that  portion  of  a  letter  whidi 
would  fix  the  disputed  date,  though  the  most  minute  circum* 
stances  tending  to  establish  his  absence  at  the  time,  are  none 
of  them  omitted,  but  <;arefully  narrated  by  the  same  wit- 
nesses who  make  these  remarkable  omissions.  But  I  claim 
that  he  was  not  in  Herkimer,  because  he  did  nothing,  and 
had  nothing  to  do  there,  and  because  he  had  business  of  a 
double   nature  here — business  in  reference  to  his  fiiend 
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iVazer,  in  the  ArtdzanB'  Bank,  and  bnsiness  in  the  United 
States  Circuit  Court,  in  an  action  in  which  he  was  as  really 
a  defendant  as  though  he  had  been  named ;  a  suit  that  was 
called  on  that  Monday,  and  expected  to  be  tried — called  on 
Monday,  set  down  peremptorily  for  Tuesday,  and  no  excuse 
made  on  account  of  his  absence.  These  are  presumptions ; 
but  I  submit,  that  when  witnesses  of  equal  credibility  testify, 
that  a  party  is  in  two  places  at  the  same  time,  that  it  is  then 
imperative  to  ask,  where  did  his  business  call  him  at  the 
disputed  date?  Besides  the  improbabilities  that  exist  against 
the  theory  of  the  contestants,  the  evidence  of  the  claimant 
shows  conclusively  that  he  was  here  at  the  time  in  dispute. 
We  produce  a  subpoBua,  dated  and  sealed  on  the  27th, 
returnable  the  28th :  Mr.  Lane  testifies  to  serving  it  on  Dr. 
Burdell  the  day  of  its  date ;  Mr.  Taylor,  the  attorney  in 
the  case,  testifies,  that  the  subpoena  was  used  to  get  witnesses 
in  court  on  the  28th  ;  Dr.  Putnam  testifies,  from  a  written 
memorandum,  to  seeing  Dr.  Burdell  and  Lane  go  over  to  see 
Dr.  Maine  on  the  27th ;  and  Dr.  Maine  testifies  to  the  same 
interview.  The  cause  is  down  in  Mr.  Taylor's  diary  on  the 
27th ;  and  upon  the  Judge's  calendar  it  is  marked  called  on 
that  day,  and  set  down  for  "  to-morrow."  That  subpoena  and 
calendar  are  mute  witnesses ;  but  yet  they  are  intelligible, 
and  cannot  be  charged  with  mistake,  alteration,  or  peijury. 

We  prove  him  here  on  Sunday  the  26th,  by  Clarence 
Frazer,  a  young  man  who  has  no  bias  in  favor  of  the  claim- 
ant He  testifies  to  his  dining  with  Mr.  Frazer ;  that  the 
subject  of  conversation  was  the  resignation  that  had  occurred 
on  the  24th.  It  could  not  have  been  the  preceding  Sunday, 
for  Mr.  Frazer  had  not  then  resigned,  and  did  not  think  of 
doing  so.  It  was  not  the  following  Sunday,  for  on  that  day 
Dr.  Burdell  was  in  Saratoga ;  and  on  the  next  Sunday  after 
that,  Clarence  Frazer  had  returned  to  college.  Mr.  Frazer 
himself  also  testifies,  in  the  most  positive  manner,  to  this 
circumstance,  and  to  the  additional  fact,  that  he  saw  and 
consulted  him  every  day  from  Friday  till  Tuesday,  and  that 
he  had  business  transactions  and  arrangements  with  him  in 
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reference  to  this  resignation.  Can  he  possibly  be  mistaken? 
Mr.  Ponglass  saw  him  on  Sunday  afternoon,  and  fixes  it 
positivelj  by  the  date  of  the  delivery  of  the  book-case.  Dr. 
Uhl  saw  him  on  Monday  morning,  the  27th ;  had  a  conrer- 
sation,  which  he  detailed,  and  fixed  the  date  by  an  entry  in 
his  book,  and  by  the  fact,  that  he  was  himself  about  to  moye 
on  the  first  of  November.  Miss  Yan  IS^ess  saw  him  on  Satur- 
day, the  25th.  The  next  evidence  on  this  point  is  that  of 
Mr.  Barlow  and  Dr.  Walter  B.  Boberts.  Mr.  Barlow  tells 
the  conversation,  and  the  occasion  of  his  being  at  the  office 
of  Dr.  Roberts.  He  was  not  there  after  Sunday  the  26th. 
It  pould  not  have  been  early  in  October,  for  Mr.  Eraser  had 
not  then  resigned.  Dr.  Boberts  fixes  the  date  by  the  charge 
in  his'  book.  This  witness,  we  were  notified,  was  to  be 
attacked,  because  he  was  "a  partisan."  They  have,  how- 
ever,  prudently  foi^tten  to  fulfill  the  promise  so  openly 
mada  He  has,  it  is  true,  after  being  introduced  to  this 
fiuuily  by  Dr.  Burdell,  had  the  manhood  to  refuse  to  desert 
them  in  their  affliction.  Such  conduct,  instead  of  d^troy* 
ing,  his  testimony,  adds  to  its  weight  in  the  mind  of  every 
honest  man.  He  produced  the  account-book  in  court,  and 
exhibited  the  charge  made  on  the  26th  October,  in  its  regu* 
lar  order.  There  is  none  against  Mr.  Barlow  after  that  time^ 
and  the  conversation  ifelated  to  what  had  occurred — a  past 
event,  and  not  something  that  was  anticipated.  We  thus 
give  a  history  of  Dr.  Burdell  from  Friday  till  Tuesday,  and 
by  so  doing,  corroborate  and  sustain  Augusta* 

The  e<nutestants  attempted  to  contradict  her,  or  rathor 
disprove  the  facts  to  which  she  testified,  by  proving  that  Dr. 
BurdeU  was  not  here  on  the  28th.  To  this  end,  they  called 
Smith,  Graaat,  and  Fagg ;  and  these  witnesses  swore  it--but 
the  records  of  the  Artizans'  Bank,  with  other  evidenoe,  have 
disposied  of  them — so  that  counsel  now  admit  that  he  was 
here  on  the  day  of  the  marriage.  Augusta  Ounningham  ie 
corroborated  in  other"  circumstances  to  which  she  testified. 
One  is  the  visit  to  Goshen  the  day  prior  to  the  maniage. 
Contestants  proved  this  by  Dr.  Marvin,  on  their  eross-exam* 
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inadon:  another  fact,  that  Dr.  Marvin  was  applied  to,  becatuse 
Mrs.  SnodgraBS  had  given  his  name  and  address  to  the  claim- 
ant  on  that  visit  on  the  27th,  and  therefore  that  he  was  not 
songht,  because  he  was  a  stranger  to  the  parties.    Another 
drctmistanee,  which  is  strongly  corroborative  of  Angusta, 
and  which  shows  clearly  in  which  direction  the  tide  of  tmth 
is  setting,  is  a  fact  that  conld  not  have  existed  if  this  were 
afictitions  marriage — ^that  on  the  morning  of  the  28th,  as 
the  bridegroom  was  leavings  Dr.  Marvin  saw  something  he 
thought  unnatural  about  his  whiskers,  as  though  daylight 
were  shining  through  them.    He  thought  them  false,  and 
determined  to  examine.     He   did  examine  them  on  the 
subsequent  visits,  and  ascertained  that  they  were  not  false. 
What  caused  this  appearance  ?    The  imperfect  dying  of  the 
*  whiskers  left  the  silver  lining,  the  gray,  visible  as  he  went 
away.    That  would  not  happen  in  case  of  any  counterfeit 
Burdell.    If  the  Doctor  had  been  lame,  the  simulator  would 
have  limped;  if  he  possessed  any  marked  peculiarity  of 
person,  the  personator  would  have  had  the  same ;  but  the 
imperfect  dying  of  the  whiskers  would  not  strike  any  one 
who  sought  to  imitate.    This  famishes  strong  evidence  of 
identity,  and  is  conclusive,  unless  Mr.  Marvin  is  mistaken- 
when  he  says,  the  whiskers  were  not  false,  but  genuine ;  and 
he  had  two  opportunities  for  ascertaining  thifih-one  by  gas- 
light, and  the  other  by  daylight. 

'All  that  voluminous  and  contradictory  portion  of  the  evi- 
dence as  to  the  length  or  color  of  whiskers,  and  personal 
appearance  of  Dr.  Burdell,  I  pass  over  in  silence,  because  it 
cannot  be  raised  high  enough  to  be  the  subject  of  an  argu- 
ment; it  is  only  by  way  of  courtesy  that  I  call  it  evidence. 
Augusta  testified  particularly  to  the  position  of  the  parties 
when  married — ^to  all  the  circumstances — ^in  every  one  of 
which  she  is  corroborated  by  Dr.  Marvin,  who  tells  you,  that 
the  man  stooped ;  that  he  hesitated,  acted  awkwardly,  and 
did  not  enter  into  it  with  enthusiasm — ^no  wonder !  Would 
any  man,  doing  what  he  was  ashamed  of— marrying,  to  save 
exposure  and  his  money,  the  woman  he  had  slandered, 
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maligned)  and  betrayed — act  differently?  I  have  a  corro- 
boration in  the  handwriting  of  Harvey  Burdell,  the  force  of 
which  cannot  be  over-estimated — ^I  refer  to  that  remarkable 
affidavit,  bearing  the  same  date  aB  the  other  papers,  in  which 
he  declares,  he  has  made  no  will,  and  that  if  any  is  produced, 
bearing  a  date  prior  to  that  time,  he  pronoxmces  it  ^^an 
unmitigated  forgery."  Men  do  not  make  affidavits,  or  give 
certificates  of  the  title  to  their  property,  except  when  and 
to  those  to  whom  they  are  about  to  convey  or  mortgage  it 
What  motive  could  he  have  had  in  drawing  up  and  deliver- 
ing this  paper  to  the  claimant,  if  she  was  to  have  no  interest 
in  his  estate  ?  Take  but  the  theory  of  the  settlement  on  the 
basis  of  a  compulsory  marriage,  and  then  you  have  her  motive 
in  requiring  it,  and  the  reason  why  he  would  give  it.  This 
paper*  too,  explains  the  testimony  of  Stephen  £nowlton,  a 
gentleman  of  the  highest  respectability  and  character.  Bur- 
dell  was  anxious  to  exchange  31  Bond  street  for  a  place  of 
Mr.  Ejiowlton,  but  did  not  want  to  take  the  title  of  the  pro- 
perty he  was  to  receive  in  exchange,  in  his  own  name — 31 
Bond  street  was  free  of  incumbrance,  but  his  wife  would  not 
sign  the  deed — ^he  would  give  him  a  bond,  however,  of  indem- 
nity against  her.  Take,  then,  the  release  of  the  24th  January, 
written  by  himself,  in  which  he  makes  her  '^  release  and  quit 
claim  all  her  right,  &c.,  to  TSo.  31  Bond  street,"  and  you  can 
understand  his  whole  conduct,  he  supposing  that  such  a  pap^ 
would  bar  her  right  to  dower.  "Quit  claim" — ^whatt  A 
tenant  asked  to  quit  claim  after  the  tenancy  shall  expire  I  It 
is  the  act  of  the  man,  who,  with  gun  in  hand,  seeks  to  extort 
by  force  from  the  woman  he  has  wronged,  and  been  com- 
pelled to  marry,  such  a  paper  as  this  release.  It  is  the  act 
of  the  man,  niggardly  and  penurious,  who  seeks  to  cut  off  the 
right  of  his  wife  in  this  property.  In  the  unexecuted  release 
dated  in  October,  prior  to  the  alleged  marriage,  there  is  no 
such  paragraph  or  clause  as  that.  At  that  time  he  did  not 
ask  her  to  "  quit  claim"  her  right  in  these  premises.  But  on 
the  24th  January,  1857,  he  knew  that  a  widow  was  entitled 
to  dower,  that  if  he  could  get  that  released,  exchange  it  witli 
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Knowlton,  and  take  the  title  in  the  name  of  another,  she  conld 
not  follow  him  in  his  devionB  windings.  Taking  the  papers 
all  together,  instead  of  furnishing  evidence  against  the  claim- 
ant, they  afford  the  strongest  possible  proof  in  her  favor, 
viewed  in  connection  with  the  character  of  Burdell ;  and  ad- 
mitting, as  yon  mxist,  that  there  was  some  right  there  which 
he  wanted  released — ^and  I  ask  with  emphasis,  was  there  any 
right!— conld  there  be  any  right  but  that  of  a  wife?  I  can 
conceive  of  no  other  possible  theory  on  which  that  affidavit 
can  be  explained. 

But  I  pass  hastily  to  another  point :  K  the  claimant  had  no 
claims  upon  him,  why  these  extraordinary  declarations  of 
hostility  and  aversion !  Had  he  at  last  got  his  match  ?  Had 
he  been  overreached?  Did  he  want  to  overact  with  those 
relatives  or  acquaintances  who  were  hostile  to  the  claimant? 
Did  he,  therefore,  talk  about  her  as  no  man,  I  will  not  ^y 
gentleman,  would  talk  of  a  woman,  without  a  motive?  To 
my  mind  it  famishes  the  strongest  evidence,  taking  the  cha- 
racter of  the  man  in  view,  that  he  was  married  to  the  claim- 
ant, and  that  by  talking  thus,  he  was  endeavoring  to  lull  sus- 
picion. I  refer  also  to  the  fact,  that  there  was  a  party  in  that 
house  on  the  14th  January.  Acquaintances  and  associates 
of  his  were  there.  He  purchases  flowers  for  the  occasion,  fits 
up  his  own  rooms  for  the  guests,  but  does  not  appear  himself, 
skulks  away,  ashamed  to  meet  his  acquaintances,  knowing 
that  the  relations  between  himself  and  the  claimant  were  such 
as  he  dare  not  acknowledge,  and  different  from  what  they 
had  been  on  prior  occasions,  when  he  had  met  his  friends  there. 

Another  corroboration  of  Augusta  is,  that  she  testified  the 
marriage  was  to  have  taken  place  in  June,  1856,  and  that 
when  it  did  occur  in  secret,  they  were  to  have  gone  to  Europe 
in  the  month  of  June  of  this  year.  It  is  scarcely  possible  she 
could  have  known  of  any  evidence  to  corroborate  her  state- 
ments. And  yet,  we  have  the  testimony  of  several  witnesses 
to  whom  Burdell  had  made  these  statements.  Dr.  E.  L.  Bo- 
berts  had,  in  the  fall  of  1855,  entered  into  a  business  arrange- 
ment with  him,  based  upon  his  going  to  Europe,  in  June, 
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1856.  To  some  he  told  that  he  was  to  be  accompanied  by 
ladies,  and  to  others  he  named  the  persons  who  were  to  go 
with  him.  These  facts  fnmish  corroboration  that  conld  not 
exist  in  a  fabricated  story. 

Augusta  tells  what  he  gave  as  the  reason  for  secrecy.  If 
the  atmosphere  of  this  case  were  not  redolent  of  the  relations 
that  existed  between  Dr.  Bnrdell  and  Demist  Hubbard ;  the 
letters  have  been  introduced  which  explain,  in  the  $10  sti- 
pend he  sends  her,  that  she  is  an  incumbrance  that  furnishes 
at  any  rate  a  pretext  for  secrecy.  And  it  must  be  remem- 
bered that  men,  in  giving  excuses  for  being  unmanly,  are 
scarcely  expected  to  adhere  to  the  truth ;  and  in  no  aspect  of 
the  case  can  we  be  asked  to  prove  that  the  reason  given  was 
the  actual  reason ;  it  was  his  excuse,  and  we  accepted  it  A 
boy  absents  himself  from, school,  he  gives  to  the  teacher  aa 
the  reason,  illness.  To  prove  he  was  not  ill,  does  not  dis- 
prove his  absence,  or  contradict  the  teacher  who  says  that 
was  the  excuse  given. 

Augusta  is  corroborated  by  the  declarations  and  conduct 
of  Dr.  Surdell  in  reference  to  the  claimant,  as  proved  by 
Hester  Yan  Ness.  This  lady  has  lived  in  the  city  for  years, 
and  has  earned  a  character — a  character  that  the  contestants 
dare  not  attack,  though  they  felt  the  force  of  her  testimony. 
She  swears  positively  to  the  assiduous  attentions  of  the 
decedent  to  the  claimant — ^to  a  marriage  engagement  between 
them — that  she  was  to  have  been  the  bridesmaid  at  that 
marriage — that  an  "unpleasantness"  occurred  in  the  fall — ^that 
that  had  been  settled — "  the  Doctor  had  come  to  bis  senses" 
— ^and  that  she  was  asked  to  be  a  witness  to  a  "secret  mar- 
riage"— ^that  she  refused — ^that  on  the  afternoon  of  the  28th 
October  she  called  at  31  Bond  street-decedent  and  claimant 
were  together.  Decedent  asked :  "  What  would  people  think 
if  I  should  get  married  ?"  Would  the  claimant  have  aaked 
such  a  person  as  Hester  Yan  Kess,  A  witness  who  needs  no 
endorsement  where  she  is  known,  to  have  aided  her  in  a 
fictitious  marriage  ?  Well  acquainted  with  Dr.  Burdell,  she 
could  not  have  been  deceived,  and  yet  she  was  asked  to  be  a 
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witneefi  to  this  secret  marrioffe.    And  why  did  he,  on  that 
daj,  when  he  saw  her,  ask  that  significant  question  nnlesa 
the  "  coming  event  had  cast  its  shadow  before  ?"    "  What 
would  people  think  if  I  should  get  marriedl"    A  pertinent 
inquiry  I    He  who  had  disregarded  and  violated  every  mar- 
ital obligation,  and  who  had  professed  such  a  contempt  for 
the  sex  to  which  his  mother  belonged,  knowing  that  the  town 
ought  to  be  surprised,  he  asked  the  question — a  question 
which  could  only  be  suggested  by  the  position  he  then  occu- 
pied.   It  shoVs  too,  that  he  had  some  regard  for  the  opinion  of 
others,  and  furnishes  evidence  of  his  real  motive  for  secrecy. 
Augusta  is  strongly  corroborated  by  the  testimony  of  ^e 
Eev.  Dr.  Bee<:;her,  a  witness  of  the  very  highest  respectability 
and  intelligence,  that  Dr.  Burdell  made  the  first  arrange- 
ments for  having  the  claimant's  daughters  sent  to  the  school 
at  Saratoga,  that  he  endorsed  her  social  position,  and  intro- 
duced her,  and  associated  with  hei  there.    And  all  this  oc- 
curred the  July  and  August  after  the  decedent  had  made 
those  hostile  declarations  to  Mrs.  Williams  and  Wilson. .  K 
there  had  been  a  '^  hreacK^  of  the  marriage  engagement  in 
June,  there  must  have  been  a  reconciliation  in  July,  and  the 
evidence  is  equally  strong,  that  the  "breach"  of  September 
was  also  settled,  like  other  lovers'  quarrels,  to  be  renewed  and 
again  made  up.    The  claimant's  declarations  to  Dr.  Beecher 
are  also  important :  these  were  made  in  October  1846,  subse- 
quent to  the  time  the  police  officers  were  called  in ;  she  was 
told  that  she  was  then  engaged  to  be  married  to  Dr.  Burdell, 
and  that  the  marriage  was  to  take  place  very  soon. 

Another  corroboration  of  Augusta  is  in  the  fact,  that  tho 
actions  brought  by  the  claimant  against  the  decedent  were 
settled,  without  Ae  payment  of  any  money ;  and  this,  too, 
before  decedent  had  answered  in  either  case.  Frazer,  Rob- 
erts, and  all  who  talked  with  him,  told  him  that  appearances 
were  against  him.  Frazer,  as  his  friend,  went  to  her,  by 
Burdell's  directions,  authorized  to  settle,  by  paying  her  a 
consideration.  She  rejected  his  overtures,  and  replied,  with 
the  spirit  of  a  woman  and  the  dignity  of  a  matron :  "  I  do 
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not  want  Ills  money ;  I  will  never  settle,  except  npon  honor- 
able terms!"  What  are  honorable  terms,  in  a  case  of  breach 
of  a  marriage  contract  ?  Nothing  short  of  a  specific  perform- 
ance. Frazer  reported  to  Dr.  Bnrdell  her  answer;  and 
added,  that  the  matter  ought  to  be  settled ;  that  his  position 
in  the  bank,  and  his  business  relations,  required  it.  Mr. 
Frazer's  intercession  is  no  longer  needed.  But  the  action  is 
settled,  and  without  the  payment  of  any  money.  How  was 
it  settled  ?  Dates  are  now  important  The  papers,  which 
are  dated  on  the  18th  October,  three  days  after  the  actions 
were  commenced,  are  undoubtedly  the  basis  on  which  Bur- 
dell  sought  to  settle.  But  those  papers  were  never  executed. 
It  was  not  until  the  23d  that  the  actions  were  discontinued ; 
but  upon  what  terms,  there  is  no  evidence,  except  the  testi- 
mony of  Augusta  Cunningham,  and  its  corroboration  in  the 
testimony  of  Frazer  and  Eoberts — ^that  no  money  was  paid. 
Weakness,  irresolution,  or  vacillation,  are  not  characteristica 
of  thQ  claimant.  And  yet,  in  one  week  after  his  arrest,  with 
^^appearances  all  against  him,"  he  sending  to  negotiate  a 
settlement — she  refusing  upon  any  basis,  except  honorable 
terms — ^the  actions  are  withdrawn,  upon  terms  which  he 
never  discloses  to  any  friend  of  his.  The  contestants .  are 
driven  to  the  dilemma  of  charging  to  her  weakness  and. 
infirmity  of  purpose ;  or,  admitting  that  the  terms  were  satis- 
factory to  her — ^marriage  is  what  Burdell  said  she  desired — 
marriage,  voluntary  or  otherwise,  is  what  the  contestants 
say  she  sought — seeking  this,  having  him  in  her  power — 
trembling  lest  he  might  be  exposed — ^would  she — a  woman 
who,  in  the  presence  of  the  officers  of  the  law  a  month  before, 
had  laid  her  hand  upon  the  decedent — ^told  him  of  the 
wrongs  he  had  done  her — ^who,  according  to  their  theoiy, 
could  prepare  a  plot  commencing  in  false  penonation,  and 
ending  in  undetected  murder — would  she,  for  nothing,  yield 
up  the  advantage  she  had  obtained,  and  allow  the  object 
either  of  her  affection  or  her  hate  to  escape  from  her  grasp  f 
But  the  contestants  answer,  that  Burdell  said  she  was  glad 
to  give  up  the  suits.    To  whom  did  he  say  this  t    To  Fraz^Ti 
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who,  Bnpplicatinglj,  in  the  name  of  Burdell,  had  sought  a 
Bettlement  ou  the  payment  of  money  ?  No ;  but  to  those  to 
whom  he  had  falsely  stated  the  nature  of  the  actions,  and  to 
whom  he  had  so  grossly  misrepresented  what  were  the  rela- 
tions that  existed  between  him  and  the  claimant  That  one 
great  falsehood — ^the  pretence  that  he  and  the  claimant  were 
not  on  intimate  terms,  were,  in  fact,  hostile — ^was  the  preg- 
nant mother  of  a  thousand  lies ;  and  almost  every  false  state- 
ment of  his  concerning  her  can  be  traced  du-ectly  to  that 
paternity. 

I  allude  to  but  one  other  corroboration  of  the  testimony 
of  Augusta  Cunningham — ^a  corroboration  stronger  than  by 
the  statement  of  any  witness.    It  is  this,  that  no  fact  in  the 
case  contradicts  her.    If  this  were  a  simulated  marriage,  and 
her's  a  fabricated  story,  some  indisputable  fact  would  cross 
the  path.    But  though  this  and  its  cognate  inquiries  have 
engaged  the  attention  of  the  courtB  for  five  months — ^though 
the  whole  public-  mind  has  been  occupied,  and  heightened 
to  intensity — ^though  a  million  eyes  have  been  bent  in  one 
direction — ^though  this  young  lady  has  been  sworn  once, 
twice,  and  thrice — examined  by  lawyers,  iuds^es,  and  lay-  • 
.»n,'^d»  ci^......  of  .Ulainfui  il>^  .  i 

paralyze  her  memory — though  it  is  claimed  that  she  has 
made  inconsistent  declarations — ^yet  no  fact  has  appeared, 
or  been  established,  to  contradict  her.  This  could  not  be, 
unless  the  marriage  itself  were  a  fact.  Tmth  is  the  harmony 
of  things;  and  every  truth  in  the  universe  agrees  with  every 
other  truth ;  while  every  falsehood  is  at  variance  with  every 
reality  around  it.  I  have  a  right,  therefore,  to  insist  that  no 
fact  exists  to  contradict  her ;  and  that  this,  in.  itself,  is  a  very 
strong  corroboration. 

I  had  forgotten  that  the  contestants  claim,  that  Augusta 
is  contradicted  as  to  the  cohabitation,  that  she  says  existed 
between  her  mother  and  the  decedent  after  the  m^iage. 
That  cohabitation,  she'  says,  was  secret,  consequent  upon  the 
secret  marriage.  And  yet  Hannah  Conlan  and  Mary  Dona- 
hue, servants  in  the  house,  swear,  that  they  did  not  know  of 
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it.  Who  said  they  did  ?  -  K.  this  were  a  secret  marriage, 
unknown  to  them,  would  the  claimant  and  contestant  allow 
them  to  know  that  thej  were  sleeping  in  the  same  bedt 
As  to  the  number  of  pillows  on  Burdell's  bed,  and  wh^e 
Mary  Donahue  supposed  the  claimant  slept,  I  answer,  by  say- 
ing, it  is  quite  immaterial ;  but  if  it  were  otherwise,  it  is 
proved  that  Mary  does  not  always  speak  the  truth  on  the 
subject  of  unity  and  duality ;  for  when  she  discovers  mother 
and  daughter  examining  the  papers  in  the  safe,  she  saw  the 
^^  two  doors"  open,  when  it  had  but  a  single  door.  Its  inm 
portals  cannot  lie,  though  Mary  can  occasionally  see  double. 
This  witness  is  also  contradicted  by  the  fact,  that  there  was 
a  window,  accessible  to  all,  looking  into  the  room  where  it 
was  pretended  the  adulterous  intercourse  between  the  claim« 
ant  and  Eckel  occurred,  and  by  the  testimony  of  the  Bev. 
Dr.  Snodgrass,  about  the  places  where  the  family  lodged  in 
November  and  December.  I  will  not  insult  Augusta  and 
Ellen  Cunningham  by  balancing  their  testimony  with  that 
of  such  witnesses  as  Mary  Donahue  and  Hannah  Conlan.  A 
jury  have  passed  upon  that  question,  and  with  their  verdict 
I  am  content.  ' 

The  contestants,  I  say,  therefore,  have  not  only  failed  in 
their  attempts  to  contradict  the  witness  to  the  marriage,  but 
she  is  corroborated  by  admitted,  indisputable  facts.  The 
other  ground  of  impeachment,  by  proof  of  general  bad  repu« 
tation  or  character,  has  not  been  attempted.  No  one  has 
had  the  hardihood  to  engage  in  this  hopeless  labor.  No 
witness  hajB  been  base  enough  to  speak  a  word  against  the 
fair  fame  of  this  young  girL  She  is  here,  therefore,  not  only 
unimpeached,  but  admitted  to  be  unimpeachable — a  witness 
sworn  long  ago,  with  ample  opportunityjifforded,  aa  to  time 
and  detail  for  contradiction — a  witness  whose  testimony,  if 
true,  establishes  the  marriage,  takes  from  his  relatives  a  por- 
tion of  the  property,  and  perhaps  changes  wholly  the  suoces- 
sion.  Failing,  therefore,  to  contradict  her  by  facts,  and  not 
attempting  to  impeach  her  character  or  reputation — Shaving 
been  examined  so  often,  and  so  long  before  the  close  of  the 
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ease,  I  hare  a  right  to  say,  that  she  stands  before  this  court, 
Tintamishedy  pure,  and  unsuspected. 

But  it  is  claimed,  on  the  part  of  the  contestants,  that  thift  * 
witness  has  contradicted  herself. 

I  am  precluded  by  want  of  time,  and  also  by  the  intimation 
that  it  is  unnecessary,  from  making  an  analysis  of  the  whole 
evidence  of  this  witness,  and  showing  that  it  is  entirely  con- 
sistent with  itself,  and  that  there  are  no  contradictions  on  any 
material  point — verbal  differences  are  not  contradictions. 
One  thing  I  beg  that  your  Honor  will  bear  in  mind.  When 
she  was  examined  before  the  Coroner,  she  only  answered  the 
questions  put  to  her ;  it  was  the  first  time  she  had  ever  been 
Bwom.  She  was  not  asked  to  go  on  and  relate  the  whole 
that  occurred  on  the  occasion  of  the  marriage,  but  to  answer 
specific  interrogatories.  And  before  it  can  be  said  that  a 
witness  is  self-contradicted,  it  must  be  certain  that  the  party 
answering  understood  the  question,  and  that  the  person  report- 
ing accurately  comprehended  both  question  and  answer.  Yet 
the  newspapers,  each  furnishing  a  verbatim  report,  differ 
essentially  and  materially  as  to  what  was  said  on  that  inves- 
tigation. Every  man,  who  has  ever  been  reported,  knows 
how  he  has  been  misunderstood,  or  has  spoken  differently 
from  what  he  intended.  iNot  only  charity  demands  that 
these  presumptions  shall  be  made  in  favor  of  this  witness,  but 
all  the  rules  of  law  concur  in  the  demand.  She  is  not  to  be 
an  insurer  of  the  ears,  the  skill  and  the  fidelity  of  all  the 
reporters  who  attended  that  memorable  inquisition,  or  of  the 
compositors  who  brought  those  Various  reports  before  the 
public.  In  order  to  make  out  a  seeming  contradiction,  coun- 
sel were  obliged  to  extract  at  one  time  from  the  report  in  the 
Seraldj  at  another  from  the  TimeSy  and  again  from  the  Tri- 
bunej  all  professing  to  report  accurately,  and  yet  differing 
essentially.  The  injustice  of  such  a  system  of  impeachment 
will  be  apparent  the  instant  it  is  considered.  Verbal  differ- 
ences and  slight  variations,  so  far  from  being  contradictions, 
are  regarded  by  all  approved  works  on  the  subject  of  evi- 
dence, as  tests  of  trath.  In  the  celebrated  Gaines'  case, 
Vol.  IV.— 29 
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where  a  secret  marriage  was  sworn  to,  the  fact  that  Ihe 
witness,  on  several  examinations,  repeated  the  storj  in 
almost  the  same  language,  was  given  by  the  court  as  a  rea- 
son for  donbting  the  truth  of  the  narration,  and  as  evidence 
that  it  had  been  fabricated. 

The  same  method  of  impeachnient  was  applied  to  the  tes- 
timony of  Ellen  Cunningham.  The  only  fact  which  might 
seem  a  contradiction  is,  that  before  the  Ooroner  she  testified, 
that  on  the  night  of  the  28th  October,  when  she  saw  her  mo- 
ther, sister,  and  Dr.  Burdell  go  and  return  together,  she  did 
not  know  where  Mr.  Eckel  was;  while  here,  she  testified 
that  he  and  Mr.  Douglass  were  at  the  time  in  Eckel's  room. 
Subsequent  investigations  have  shown  that  the  bookcase 
of  Mr.  Eckel  was  brought  to  the  house  and  put  up  on  the 
afternoon  of  that  day ;  so  th/it,  while  before  the  Coroner, 
without  having  her  attention  called  to  this  fact,  she  did  not 
remember,  yet  now  she  cannot  be  mistaken  on  the  subject 
The  human  memory  is  not  a  machine,  to  woric  always  alike, 
but  its  operations  depend  upon  circumstances,  associations, 
and  hidden  springs,  which  are  not  within  the  control  of  mere 
volition^  A  witness,  therefore,  may  remember  to-morrow 
what  he  cannot  to-day.  And  I  apply  this  to  the  testimony 
of  both  these  young  ladies,  who  have  by  the  unfortunate 
complications  of  their  mother,  been  placed  in  situations  of 
such  painful  embarrassment. 

I  look  upon  the  testimony  as  a  whole,  to  see  in  what 
direction  it  tends :  as  the  discoverer  who  stands  upon  the 
bank  of  a  river,  unknown  before,  seeks  to  ascertain  its 
course,  not  by  observing  its  eddies  and  counter  cuirents,  but 
intently  gazing  upon  the  great  stream  that  flows  onward  to 
the  ocean.  So  here,  there  are  eddies  and  counter  currents, 
that  seem  to  one  who  confines  his  observation  to  them  to 
send  the  waters  of  the  river  back  to  their  native  fountains ; 
but  the  experienced  eye  looks  from  the  shore  to  the  channel 
made  by  the  force  of  the  flowing  tide.  So  the  great  volume 
of  evidence  flows  on  in  a  single  direction,  toward  a  -decret, 
compulsory  marriage ;  not  a  secret  marriage  performed  be- 
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tween  joniig  lovers,  who  resort  to  this  as  a  temporary  expe- 
dient to  avoid  the  opposition  of  opposing  parents  or  goardians, 
but  a  marriage  extorted  by  a  resolute  woman,  from  the  fears 
of  a  consciously  guilty  mani — extorted  from  one  who  was  so 
complicated  with  other  women,  that  he  dare  not  act  boldly 
and  honestly.  It  is  in  this  direction  that  the  current  of  tes- 
timony flows ;  and  although  you  may  find  occasional  places 
where  it  seems  to  set  in  an  opposite  direction,  yet,  when 
followisd,  you  will  find  that  it  again  turns  into  the  general 
course  of  the  river,  and  is  swept  on  with  the  volume  of  its 
waters'. 

To  use  another  figure — as  this  case  from  its  inception  to 
its  close  has  been  enveloped  in  such  mystery—*!  add  that 
there  is  no  clue  to  this  labyrinth,  but  the  secret  compulsory 
marriage.  Taking  that,  you  thread  your  way  readily  and 
safely  through  the  labyrinth ;  rejecting  this,  and  you  are  lost 
in  its  inexplicable  mazes — ^no  end,  no  outlet,  all  is  darkness 
and  uncertainty. 

But  if  in  the  light  of  all  the  evidence,  your  Honor  doubts, 
Ihere  is  one  person  who  has  it  in  her  power,  if  placed  upon 
the  stand  as  a  witness,  to  explain  every  thing — and  that  person 
is  the  claimant  We  offered  her,  but  were  told  that  w«  could 
not  call  her,  but  that  your  Honor  might.  As  the  policy  of 
the  law  now  admits  parties  to  testify  in  their  own  behalf,  I 
submit  that  in  this  court  no  exception  against  a  claimant 
should  be  made.  Place  her  upon  the  stand,  subject  her  to 
the  most  rigid  examination ;  and  if  the  stoiy  is  fabricated,  its 
consistency  cannot  be  preserved.  If,  on  the  other  hand,  she 
is  able  to  explain  these  matters  which  now  seem  so  strange, 
it  is  due  to  her,  it  is  due  to  the  institution  of  marriage,  that 
every  opportunity  should  be  afforded  to  enable  her  to  estab- 
lish a  marriage,  if  one  has  been  entered  into  and  consummated. 

Counsel  ask  us  why  we  have  not  called  Snodgrass;  and  if 
we  expected  he  would  prove  an  illicit  connection  between 
Eckel  and  the  claimant  t  They  have  no  right  to  make  the 
insinuation  which  that  question  implies.  And  if  they  had 
believed  that  he  could  testify  to  anything  of  the  kind,  they 
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w^uld  have  called  him,  instead  of  producing  witneBses  to  tell 
what  they  imagined  they  saw  when  peeping  into  their  neigh« 
bors'  windows;  But  we  did  not  need  the  testimony  of  young 
Snodgrass.  His  father  has  been  upon  the  stand,  he  testified 
to  the  ilbiess  of  Mrs.  Snodgrass,  so  that  she  could  not  be 
examined;  to  the  fact  that  he  knew  Dr.  Burdell  prior  to 
October  last,  to  subsequent  visits  by  both  himself  and  wife 
at  this  house,  and  there  was  no  reason  therefore  why  we  should 
call  the  son. 

To  the  same  question  in  regard  to  Mr.  Eckel,  I  make  the 
same  answer.  We  did  not  need  him.  The  suspicious  cir- 
cumstance named  by  Dr.  Parmley,  of  seeing  some  one  in 
that  third  story  front  room,  apparently  dressing,  about  5  P.M. 
of  the  afternoon  of  the  28th  of  October,  is  explained  by  the 
book-case  brought  home  at  that  time,  as  proved  by  Smith, 
Mary  Murphy,  the  receipted  bill  and  the  check ;  besides,  if 
Mr.  Eckel  were  the  person  disguising  himself,  as  he  had  a 
room  of  his  own  in  the  house,  he  would  not  have  letl  it  and 
gone  for  any  such  purpose  into  a  room  at  that  time  occupied 
by  Messrs.  Thayer  and  Bacon.  That  Miss  Sallenbach  made  a 
mistake  in  identity,  is  proved  by  Mr.  Douglas,  who  was  with 
Mr.  Eckel  the  whole  of  that  evening.  I  am  sorry  that  his 
name  has  been  introduced  in  the  summing  up  of  this  cause, 
when  the  counsel  admit,  as  one  of  them  has,  that  he  was  in 
no  way  implicated  in  the  death  of  Dr.  Burdell,  and  that  he  was 
unjustly  accused.  And  yet  he  is  now  living  with  an  indict- 
ment for  murder  hanging  over  him,  while  rewards  to  the 
amount  of  $12,000  are  oflfered  for  the  conviction  of  somebody. 
Under  these  circumstances,  could  we  ask  him  to  testify — ^he 
who  on  the  15th  October  last  had  gone  there  as  a  stranger, 
merely  to  lodge  and  board  in  the  house — when,  by  that 
testimony,  those  who  seek  the  rewards,  and  who  are  anxious 
to  gratify  the  public  desire  for  a  victim,  whether  that  victim 
be  innocent  or  guilty,  might  from  that  testimony  fabricate  a 
story  and  place  him  on  trial  for  his  life  t  But  my  former 
answer  is  sufficient.  We  did  not  need  him.  There  was  no 
material  fact  to  be  proved  or  disproved  by  him. 
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The  contestants  ask  your  Honor,  in  decreeing  against  the 
claimant  to  say,  not  only  that  this  marriage  is  a  fiction,  but 
also  that  there  was  a  conspiracy  formed  in  October  last,  and 
carried  out  in  Jahuary  to  murder ;  for  without  the  murder  the 
marriage  could  yield  no  fruitage.  They  ask  you  to  say 
further,  that  this  mother  has,  intentionally,  wilfully,  and  with 
premeditation,  polluted  and  suborned  her  daughter,  involved 
her  in  a  conspiracy  to  falsely  personate  their  victim  at  a 
marriage,  then  to  aid  in  taking  off  the  man  thus  personated, 
and  again  suborned  her,  by  placing  her  on  the  witness  stand, 
where,  in  execution  of  that  conspiracy,  she  must  necessarily 
once,  twice,  and  thrice  commit  peijury :  and  this,  when  all 
the  legal  presumptions  are  in  favor  of  innocence,  and  when 
those  presumptions,  whether  in  the  case  of  a  secret  or  a 
pubUc  marriage— for  the  law  makes  no  distinction  as  to  their 
vaUdity— are  in  favor  of  an  alleged  marriage.  Indeed,  it  is 
only  in  case  of  2^" secret  marriage  that  the  benevolence  of  the 
law  in  raising  these  presumptions  can  ever  be  exercised,  for 
when  the  ceremony  has  been  pubUc,  no  presumptions  are 
required,  proof  supplies  their  place.  Apply  those  presump- 
tions  here,  apply  them,  not  blindly  and  arbitrarily,  but  care- 
fully and  liberally,  and  the  result  cannot  be  doubtful. 

But  a  decree  for  the  contestants  must  be  founded  upon 
presumptions  violent  and  unnatural :  that  this  claimant  and 
her  daughter  formed  this  conspiracy  to  enact  a  personated 
marriage,  while  the  individual  personated  was  living  under 
the  same  roof  with  them,  and  the  minister  of  the  Gospel  who 
officiated  at  the  ceremony  resided  in  the  same  city,  and 
frequently  passed  the  door  that  bore  the  name  of  BurdeU ; 
that  they  voluntarily  incurred  the  fearful  risk  of  sleeping  in 
the  same  house  with  him  a  hundred  nights,  after  their  crime, 
liable  any  moment  to  discovery  and  the  Penitentiary.  And 
upon  what  proof  are  these  presumptions  raised?  The  want 
of  proof  only  of  a  public  acknowledgment  of  the  marriage, 
by  the  conduct  of  BurdeU,  when  it  is  admitted  that  he  was 
not  like  other  men ;  that  in  no  other  respect  did^he,  in  his 
social  relations,  resemble  others ;  and  that  on  all  occasions 
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he  denied  the  sanctity  of  marital  obligations.  I  pass  over 
the  remark  of  the  counsel  who  last  addressed  your  Honor, 
in  reference  to  the  consequences  of  your  decision,  which 
might  pronounce  a  decree  of  bastardy  upon  the  child  unborn. 
If  it  should  be  true,  that  within  the  ordinary  period  of  gesta- 
tion, a  child  should  be  bom  to  Harvey  Burdell,  all  the  ties 
of  blood  and  nature — ^all  the  dictates  of  humanity,  and 
interests  of  society,  as  well  as  the  presumptions  of  law,  unite 
in  favor  of  the  claims  of  that  innocent  child  to  a  recognition 
by  this  court.  But  with  the  consequences  we  have  no  con- 
cern here;  they  are  upon  the  parties  and  those  connected 
with  them.  The  daughters  of  the  claimant  have  been  reluc- 
tant witnesses ;  until  this  occurrence  no  breath  of  suspicion 
had  ever  affected  either.  One  of  them — Augusta — ^the  decree 
will  either  weigh  down  with  suspicion  of  guilt  and  infamy, 
or  send  from  the  court,  as  she  came  into  it,  with  a  character 
pure  and  unblemished.  In  conclusion,  we  rely  upon  the 
positive  testimony  of  that  witness,  who  cannot  be  mistaken — 
claiming,  as  we  do,  that  no  legal  impeachment  has  been 
established. 


The  Subbogate. — ^By  the  law  of  this  State,  marriage  is 
treated  merely  as  a  civil  contract,  not  requiring  legal  forms, 
religious  solenmities,  nor  any  special  mode  of  proof.  It  is 
obvious,  however,  that  the  security  of  property,  domestic 
happiness,  and  the  order  and  well-being  of  society  are  deeply 
involved  in  the  erection  of  all  reasonable  barriers  against  the 
perpetration  of  fraud  in  reference  to  an  institution  which  lies 
at  the  very  basis  of  private  and  public  welfare.  The  policy 
of  the  law  is  opposed  to  concealment  o$  the  marriage  con- 
tract. Publicity  affords  security.  Upon  this  application  for 
letters  of  administration,  there  is  an  effort  to  establish  a  secret 
marriage.  There  was  no  open  cohabitation  or  acknowledg- 
ment, no  mark  or  token  of  the  relationship;  to  external 
appearance  the  parties  lived  as  single  persons ;  and  the  alleged 
contract  was  first  announced  when  the  lips  of  the  decedent 
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were  sealed  by  death.  In  snch  a  case  there  is  no  presump- 
tion in  favor  of  marriage;  the  presimiiption  is  against  it. 
There  is  no  ground  for  invoking  the  charities  of  the  law ;  bat 
the  concealment  excites  suspicion,  and  calls  for  rigid  scmtinj. 
If  a  person  will  enter  into  the  honorable  estate  of  marriage, 
in  privacy,  excluding  carefully  the  usual  public,  social,  and 
domestic  evidences  of  the  nuptial  contract,  so  that  the  wife 
is  not  known  until  she  become  a  widow,  the  claim  should  be 
viewed  with  jealousy,  and  strict  proof  be  demanded. 

At  the  triid,  I  allowed  the  widest  scope  of  inquiry  the  law 
permits,  in  order  that  no  means  for  eliciting  the  truth  might 
escape.  The  number  of  the  witnesses  examined  in  this  cause, 
the  extent  and  complication  of  the  testimony,  and  the  great 
variety  of  details  presented,  have  rendered  a  review  and 
analysis  of  the  material  facts  protracted  and  laborious ;  but 
the  grave  and  solemn  duty  to  which  I  was  called,  and  the  im- 
portance of  the  question  at  issue  in  its  private  and  its  social 
bearings,  imperatively  required  that  no  pains-taldng  should 

be  spared  in  exhibiting  the  grotmds  of  the  conviction  to  which 
I  had  arrived. 

On  the  evening  of  October  28, 1856,  the  Eev*  Uriah  Mar- 
vin united  two  persons  in  the  bonds  of  wedlock  at  his  resi- 
dence, No.  732  Greenwich  street,  in  this  city.  One  of  the 
parties  was  Emma  Augusta  Cunningham;  the  witness  was 
her  daughter,  Margaret  Augusta ;  and  whether  the  other  party 
was  Dr.  Harvey  Burdell,  is  the  question  submitted  for  my 
decision.  This  must  be  determined  upon  the  evidence  before 
me,  after  discarding  that  which  is  unworthy  of  faith  and 
credit.  The  point  presented  for  solution  is  a  pure  question 
of  fact:  Has  the  claimant  established  a  ceremonial  marriage 
with  the  decedent 

L  I  shall  first  inquire  where  the  decedent  was,  about  the 
period  of  time  when  the  transaction  was  on  foot.  The  claim- 
ant has  shown  to  my  entire  satisfaction  that  on  Friday,  the 
34th,  Tuesday,  the  28th,  and  Friday,  the  81st  of  October,  he 
was  in  the  city  of  New  York,  and  was  present  each  of  those 
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days  at  the  seflsions  of  the  Board  of  Directon  of  tlie  ArtizaiiB' 
Bank,  probably  from  9|  or  10,  to  11  or  12  o'clock.  He  left 
for  Saratoga  on  Friday,  the  Slst  of  October,  and  returned  to 
his  home  the  eyening  of  Monday,  November  3.  Mr.  Snyder 
states,  that  at  Saratoga  he  said  he  came  from  the  West.  K 
he  had  been  to  the  West  shortly  bef(M^,  the  substance  of  Ihe 
remark  might  have  been  true,  but  its.  exact  purport  misun- 
derstood. The  contestants  aUege  that  it  was  substantially 
true,  and  that  the  decedent  was  at  the  village  of  Herkim^ 
ou  Saturday,  Sunday,  and  Monday,  25th,  26th,  and  27th  of 
October.  The  claimant,  on  the  other  hand,  adduced  proof 
to  show  he  was  then  in  the  city  of  New-York. 

1.  It  appears  from  the  books  of  the  Lafarge  House,  that 
Dr.  Burdell  paid  for  his  board  on  two  occasions  when  intend- 
ing to  leave  for  a  few  days ;  no  deduction  was  made  for 
alienee,  and  if  he  were  at  Herkimer  at  the  time  in  question, 
his  bill  was  running  on  at  the  hotel.  Nelson  Barlow  deposed 
that  Dr.  W.  B.  Soberts  performed  some  dentistry  for  him, 
Sunday,  October  5,  and  Sunday,  October  26 ;  that  on  the  first 
occasion  "  another  person  was  present  the  whole  time,"  whose 
name  he  did  not  recollect,  and  that  on  the  second  occasion 
he  was  introduced  to  Dr.  Burdell.  These  dates  are  deter- 
mined by  entries  in  Dr.  Eoberts'  book.  Dr.  Boberts,  as  to 
the  5th  of  October,  says,  he  does  not  know  who  was  present 
then ;  he  thinks  Dr.  Burdell  was  in  but  once  when  he  was 
attending  to  Mr.  Barlow's  teeth,  and  adds :  ^^  the  only  way  I 
bad  of  determining  which  of  those  Sundays  it  was,  was  the 
conversation  about  Mr.  Fraser's  resigning,  which  had  taken 
place  two  or  three  days  before.*'  Now,  Dr.  Burdell,  accord<- 
ing  to  Mr.  Barlow^  conversed  also  generally  about  the  Arti* 
2ans'  Bank,  and  its  officers,  and  wished  him  and  Hoberts  to 
take  stock  in  the  institution.  So  far,  the  interview  might 
have  happened  on  the  5th  of  October,  nor  does  he  remove  it 
positively  to  the  26th,  when  he  says,  "  he  also  spoke  of  Mr. 
Eraser,  as  well  as  I  recollect,  and  his  resignation  as  Yice-Pre* 
sident."  The  general  conversation  about  the  bank  gives  no 
preference  to  one  date  over  another,  and  everything  turns, 
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not  on  the  main  subject,  but  upon  the  certainty  or  uncertainty 
of  ^^  the  resignation"  having  been  mentioned  at  the  time  in 
question — a  collateral  or  incidental  which  might  easily  become 
the  subject  of  mistake. 

Dr.  Uhl  states  that  he  met  the  decedent  in  Bond  street,  in 
October ;  he  designates  the  time  as  Monday,  the  27th,  and 
collocates  the  interview  with  the  circumstance  that  he  was 
then  on  his  way  to  attend  a  patient  at  Brooklyn ;  but  he  pro- 
duced no  memorandum  or  entry  to  indicate  the  date  of  that 
visit  The  occurrence  of  two  events  on  the  same  day  proves 
nothing  as  to  the  time,  unless  the  date  of  one  of  them  be 
known.  Here  the  date  of  neither  is  determinable,  except  by 
the  memory  of  the  witness,  and  thus  we  are  reduced  to  his 
bare  naked  declaration  in  June,  1857,  that  he  saw  Dr.  Bur- 
dell  in  Bond  street,  on  the  27th  of  October,  1856,  seven 
months  before. 

Mr.  Douglas  testifies  that  he  was  sitting  in  the  parlor  of 
the  decedent's  residence  conversing  with  Mr.  Eckel,  the 
afternoon  of  Sunday,  October  26,  when  Dr.  Burdell  came  in, 
inquired  if  some  person  had  called  for  him,  addressed  Mrs. 
Cunningham,  who  rose,  and  the  two  left  the  room  together 
The  witness  marks  the  date  from  the  circumstance  that  he 
called  to  see  Mr.  Eckel  in  respect  to  a  bookcase,  for  the  pur- 
chase of  which  he  was  negotiating.  It  is  manifest,  however, 
from  Mr.  Smith's  testimony,  Ihat  the  negotiation  was  pend- 
ing several  weeks ;  and  I  should  judge,  from  the  intimacy 
between  Mr.  Eckel  and  Mr.  Douglas,  and  from  other  facts, 
that  the  latter  was  not  an  infrequent  visitor  at  the  house. 
Still,  there  is  a  degree  of  positiveness  in  his  testimony  which 
cannot  be  overlooked ;  and  if  the  bookcase  was  delivered  on 
the  28th  of  October,  he  is  to  be  taken  as  very  definitely 
aflSrming  the  presence  of  the  decedent  at  81  Bond  street  on 
Sunday,  the  26th. 

Mr.  Eraser  expressed  the  belief  that  he  saw  the  decedent 
every  day  from  the  24th  to  the  28th  of  October,  and  even 
in  the  evening  of  the  28th.  His  language  is  not  very 
positive,  "  that  is  my  impression,  if  my  memory  serves  me 
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ri^t."  Mr.  Fraser  was  impressed  with  the  idea  that  his 
resignation  was  a  frequent  topic  of  conversation  between 
him  and  the  decedent  during  this  period;  but  it  appeus 
that  the  resignation,  for  some  time  after  it  occurred,  and 
the  causes  leading  to  it,  for  some  time  before  it  occurred, 
were  the  subject  of  mutual  consideration  between  himself 
and  the  deceased,  so  that  it  would  be  difficult  to  identify 
anj  particular  day.  He  is  quite  clear,  howerer,  that  the 
Doctor  was  at  dinner  on  Sunday  the  36th,  from  recollecting 
that  Mrs.  Fraser  was  absent  from  the  table  that  daj  in 
consequence  of  sickness,  and  the  Doctor  sat  by  him  and 
his  son,  who  was  then  home  trora  school.  Clarence  Fraser 
states,  that  he  "  saw  Dr.  Burdell  every  day,"  while  he  was 
home  last  fall ;  but  in  this  he  is  certainly  mistaken,  as  to  the 
Ist  and  2d  of  November,  when  the  decedent  was  at  Saratoga 
and  the  witness  was  in  New-York.  He  also  says :  "  my  im- 
pression is,  I  saw  him  Sunday  after  my  father's  resignation," 
at  dinner ;  ^^  he  filled  a  tooth  for  me  the  week  after  that  Sun- 
day."  There  is  no  relation  between  this  piece  of  dentistiy 
and  the  dining  on  Sunday,  except  such  approximation  of  time 
as  the  memory  might  afford.  I  think  the  importance  of  the 
testimony  of  these  two  gentlemen  hinges  mainly,  if  not 
entirely,  on  the  fact,  whether  the  absence  of  Mrs.  Fi'aser  was 
limited  to  that  single  day.  Augustus  Prime  says,  the  lady 
was  absent  "  once  or  twice  on  Sunday;"  and  Clarence  Fraser 
that  his  mother  was  unwell  and  absent  from  dinner  the  pre- 
vious Sunday,  October  19,  and  that  she  ^^  frequently  stayed 
away  when  she  was  not  much  unwell."  In  this  case,  then, 
we  find,  as  well  as  in  that  of  Dr.  Roberts  and  Mr.  Barlow,  a 
duplication  of  the  most  important  feature  tending  to  fix  the 
time — a  repetition  of  the  collateral  or  extrinsic  circumstance 
existing  in  the  memory  of  the  witness  as  connected  with  the 
presence  of  the  decedent.  This,  of  course,  calls  for  s<»n6 
other  fact  to  give  one  date  the  preference  over  the  other. 

An  effort  was  made  to  show  that  the  decedent  was  attend- 
ing as  a  witness  in  the  United  States  Circuit  Court,  Monday, 
the  27th  October,  in  the  case  of  Warner  and  Griffin.   That  case 
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was  called  on  Monday  and  Taesdaj^  and  on  Wednesday  was 
postponed  for  another  cause,  which  had  precedence.    On  one 
of  these  occasions,  Dr.  Bordell  was  introduced  to  Judge  Dean, 
counsel  for  the  defendant,  and  complained  of  the  postpone- 
ment.   Mr.  Taylor  places  the  event  on  Monday,  Dr.  Putnam 
on  Tuesday,  while  Mr.  Parsons  says  that  Judge  Dean  was 
not  in  court  on  Monday,  and  Mr.  Barnard  that  he  was  not 
there  on  Tuesday,  but  attended  for  the  first  time  on  Wednes- 
day.   Mr.  Lane  testifies  that  he  served  a  subpoena  in  that 
cause  on  the  decedent,  who  at  that  time  accompanied  him  to 
see  Dr.  Main.    On  this  occasion.  Dr.  Putnam  saw  the  dece- 
dent conversing  with  Dr.  Main  on  the  walk    Now  what  was 
this  date  ?    Dr.  Putnam  is  quite  certain  it  was  the  day  he 
was  notified  to  attend  the  trial,  and  that  on  the  next  day  he 
met  both  Dr.  Burdell  and  Judge  Dean  in  court.    That  next 
day  was  Wednesday,  as  I  judge  from  the  weight  of  the 
evidence.    It  could  hardly  have  been  Tuesday,  for  Mr.  Bar- 
nard says.  Judge  Dean  was  not  present  then,  and  the  proofs 
show  that  the  decedent  was  at  the  Artizans'  Bank  until  a  late 
hour  in  the  morning ;  nor  Monday,  for  then  the  subpoena 
would  have  been  served  on  Sunday.    The  attorney  in  the 
cause  had  died;  it  was  necessary  that  counsel  should  be 
called  in,  and  the  day  to  which  the  cause  would  be  postponed 
was  entirely  uncertain,  before  the  court  opened  on  Monday 
morning.    Yet  Mr.  Lane  says  the  subpoena  was  handed  to 
him  to  serve  at  7  or  8  o'clock  in  the  morning.  Would  a  sub- 
poena have  been  drawn  Monday  morning,  the  27th,  at  7  or  8 
o'clock,  returnable  on  the  28th?    I  think  not ;  and  am  satis- 
fied it  was  on  Tuesday,  and  not  on  Monday,  Mr.  Lane  served 
Dr.  Burdell.    On  a  review  of  this  evidence,  and  bearing  in 
mind  that  Mr.  Fraser  and  his  son.  Dr.  Eoberts  and  Mr.  Bar- 
low, determined  their  dates  by  facts  which  had  duplicates  in 
their  main  features,  I  think  it  manifest  that  Mr.  Douglas 
stands  alone,  as  presenting  any  positive  testimony  that  the 
decedent  was  in  New-York  at  the  time  in  question. 

2.  Was  he  at  this  period  in  the  village  of  Herkimer  ?    Mrs, 
Wilson,  the  decedent's  cousin,  states  that  he  was  at  her  house. 


480  OAI^ES  IN  THE  SURROGATE'S  COURT. 

CUNNINGHAM    VS.    BURDNLL. 

in  Herkimer,  on  Saturday,  Sunday,  and  Monday,  the  85th, 
26th,  and  27th  of  October,  and  accompanied  her  to  church 
on  Sunday ;  that  she  expected  to  visit  her  Eoster,  Mrs.  WiliamB, 
at  Brooklyn,  the  same  week,  and  requested  the  Doctor  to 
wait  a  day  longer  for  her;  she  had  written  to  her  sister  she 
would  be  with  her  on  Tuesday,  bat  sent  word  by  the  dece- 
dent she  would  be  down  by  Wednesday  or  Thursday ;  on 
Wednesday  she  left  Herkimer,  her  husband  remaining  on 
account  of  the  approaching  election ;  and  at  Albany  she  took 
the  steamboat  ^^New  World,"  arriving  at  New-York  as  late  as 
S  P.  M.,  on  Thursday.  The  clerk  of  that  steamboat  proved 
that  the  name.  Wilson  was  entered  twice  in  the  register  of  the 
ladies'  cabin  on  29th  October,  and  that  the  boat  was  detained 
until  2:20  P.  M.,  the  next  day.  Mrs.  Williams  testified  she 
had  expected  her  sister,  Mrs.  Wilson,  on  Saturday,  October 

■ 

25,  her  birth-day;  received  a  letter  stating  she  would  come 
the  next  Tuesday ;  that  on  Tuesday  evening  the  Doctor  called, 
stated  that  he  had  been  to  Herkimer,  had  arrived  that  morn* 
ing,  and  that  Mrs.  Wilson  would  come  on  Thursday.  He 
epoke  of  the  raising  of  a  liberty  pole  while  he  was  at  Herld* 
mer,  and  mentioned  that  he  had  been  at  church.  On  Thurs* 
day  Mrs.  Wilson  arrived  late  in  the  afternoon,  and  stated 
that  her  husband  would  have  accompanied  her,  but  for  his 
wish  not  to  lose  his  vote.  Mrs.  Williams  did  not  prodaee 
the  letter  she  referred  to,  but  she  is  corroborated  in  most  of 
her  material  statements  by  two  young  girls,  Phebe  Upper 
and  Hannah  Denman.  The  birth-day  of  the  latter  fdl  on 
Saturday,  October  25,  when  she  had  expected  a  party,  if  Hn. 
Wilson  should  arrive.  This  is  the  only  time  Mrs.  Wilson 
was  in  New- York,  from  August,  1856,  until  the  spring  of 
1857. 

Eli  Taylor,  proprietor  of  a  hotel  at  Herkimer,  purchased 
by  him  of  Dr.  Burdell,  states  that  a  lawsuit,  to  which 
he  was  a  pa^ty,  was  tried  at  his  house  on  Monday,  Octobtf 
27,  the  last  day  to  which  the  cause  could  be  adjourned,  the 
summons  having  been  issued  tliree  months*  He  was  under 
the  impression  he  observed  the  decedent  conversing  with  hii 
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counsel,  Mr.  Earl,  during  the  progress  of  the  trial. '  He  saw 
him  at  church  the  day  previous,  and  spoke  with  him  about  it 
He  says  the  decedent  arriyed  late  in  the  afternoon  of  the  25th, 
and  he  told  him  that  he  had  been  to  New- York  a  few  days 
before,  and  on  passing  Bond  street  had  thought  of  giving  him 
a  call.  This  witness  further  added,  that  he  left  home  Friday, 
October  17,  registered  his  name  at  the  Delavan  House  in 
Albany,  arrived  in  New-York  on  Saturday,  went  to  Dan- 
bury  the  same  day ;  returned  to  New-York  on  Monday,  and 
reached  Herkimer  the  next  day.  His  brother  and  sister-in- 
law,  residing  in  New-York,  testified  that  this  visit  was  three 
weeks  after  the  decease  of  their  daughter,  on  the  8d  of  Octo- 
ber ;  the  latter  says,  "  about  three  weeks  after,  I  think."  This 
is  not  a  very  definite  contradiction ;  the  difference  is  between 
two  weeks  and  three;  if  three,  then  Mr.  Taylor  was  not 
present  at  the  trial  of  his  suit  on  Monday,  October  27.  Mr. 
Taylor  is  inaccurate,  however,  in  one  respect  He  says  the 
decedent  informed  him  Mrs.  Wilson  expected  to  have  made 
the  journey  with  him  from  New-York.  This  circumstance 
occurred  at  the  end  of  November,  and  not  in  October.  Mr. 
Taylor  had  a  register  at  his  hotel,  but  at  this  period  it  seems 
not  to  have  been  generally  used.  Cephas  Johnson,  the  Jus- 
tice who  tried  the  cause  of  Taylor  and  Gray,  places  the  trial 
on  the  27th  October,  the  last  day  to  which  it  could  have 
been  adjourned ;  for  which  reason  he  made  a  special  appoint- 
ment at  Herkimer  on  Monday,  his  usual  court  days  being 
Tuesday  and  Friday.  He  recoUects  that,  during  the  trial,  a 
gentleman  came  into  the  room  and  conversed  with  Mr.  EarL 
After  he  left,  he  inquired  of  Mr.  Earl  who  he  was,  and  the 
reply  was,  "  Harvey  Burdell.'*  He  states  also,  that  there 
was  a  political  convention  at  Herkimer  on  Saturday,  October 
25.  Isaac  A.  Munson,  who  has  been  Justice  of  the  Peace  and 
County  Clerk,  deposed  that  he  saw  the  decedent  Saturday 
evening,  October  25,  at  the  celebration  of  a  fire  company,  as 
the  witness  was  on  his  way  to  an  unfinished  house,  into  which 
he  moved  November  13;  that  he  again  observed  him  on 
Sunday,  going  to  Mrs.  Wilson's,  and  on  Monday,  at  the  hotel 


462  CASES  IN  TH£  SURROGATE'S  COURT. 


CUNNIVGSAM    V$.    BURDKLL. 


where  the  trial  was  in  progrees.  Christopher  S.  Withersteis, 
County  Treasurer,*  testifies,  that  at  the  celebration  of  the  fire 
company  of  which  he  was  foreman,  Dr.  Burdell  came  up  to 
him  in  the  street,  and  made  some  commendatory  remarks  in 
relation  to  a  silver  trumpet  won  by  the  company  at  the 
Montgomery  County  Fair  in  September.  The  company  were 
in  the  habit  of  turning  out  only  on  the  last  Saturday  of  each 
month  from  April  to  Kovember.  On  this  occasion  there  was 
a  parade  and  a  torchlight  procession.  Dolphus  S.  Payne  was 
absent  from  Herkimer  to  make  a  political  speech  on  Saturday, 
26th  of  October.  He  returned  on  Sunday,  and  states  that  he 
saw  Dr.  Burdell  at  tea,  who  conversed  with  him  in  reference 
to  the  political  meeting  to  which  he  had  been,  and  also  in 
regard  to  his  attendance  at  church  that  day.  On  Monday, 
at  dinner,  they  spoke  together  about  the  suit  of  Taylor  and 
Gray.  Mr.  Earl,  who  was  counsel  for  Taylor  in  that  trial, 
says,  that  the  decedent  called  at  his  ofSce  on  Monday  mom- 

count  of  some  notes.  He  came  into  the  room  at  the  trial, 
and  conversed  with  him.  The  Justice  inquired  who  he  was. 
He  identifies  the  time  by  a  hickory  pole  raising,  and  a  county 
convention  on  Saturday.  He  was  desirous  his  brother.  Judge 
Earl,  should  try  the  cause,  in  order  that  he  might  attend 
to  the  Doctor's  business,  and  likewise  to  a  political  engage- 
ment growing  out  of  the  convention.  Samuel  Earl,  County 
Judge  and  Surrogate,  corroborates  his  brother  in  regard  to 
the  suit  and  the  convention,  and  is  positive  he  saw  the  dece- 
dent at  dinner  October  27,  and  conversed  with  him  in  refei^ 
ence  to  the  trial.  I  have  already  stated,  that  when  he  arrived 
at  Saratoga,  October  31,  Mr.  Snyder  testifies  that  the  dece- 
dent said,  '^  he  came  from  the  West"  This,  of  course,  was 
not  so  at  that  precise  instant ;  and  the  witness  must  have  mis- 
taken the  expression.  At  Herkimer,  he  spoke  of  going  to 
Saratoga  to  Mr.  Earl  and  Mr.  Taylor;  and  stated  to  Mrs. 
Wilson,  on  Monday,  that  he  had  intended  to  go  there,  bat 
had  been  detained  by  the  court,  so  that  he  could  not  find  a 
connecting  train.    Mr.  Lafton,  who  came  to  K ew  York  by 
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the  cars  and  the  steamboat  ^^  Kew  World,"  on  the  27th,  did 
not  see  the  decedent,  bnt  that  oversight  might  very  well  have 
happened  without  raising  a  doubt  of  the  decedent's  presence. 
The  evidence  I  haye  jost  considered  is  fortified  by  the  printed 
notices  of  the  meeting  and  the  convention,  and  by  the  minutes 
of  the  Justice  of  the  Peace.  The  docket  of  the  judgment  in 
Gray  and  Taylor  was  irregularly  entered  in  the  docket-book 
out  of  its  date ;  but  the  original  minutes  of  the  trial  were 
produced,  dated  October  27,  a  legal  entry  made  by  a  public 
officer  at  the  time  of  the  occurrence,  and  entitled  to  the  high- 
est credit.  Is  it  possible,  then,  this  visit  did  not  take  place 
in  October,  and  that  so  many  witnesses,  speaking  to  so  many 
and  various  circumstances,  all  concurrent,  should  be  mistaken? 
If  some  of  these  events  could  be  confounded  with  like  occur- 
rences nearly  contiguous,  others  could  not.  Mn.  Wilson 
made  but  one  visit  to  New-York  that  fall.  The  same  remark 
applies  to  Mr.  Taylor.  There  was  but  one  coimty  convention 
held  at  Herkimer,  and  but  one  trial  of  the  case  of  Taylor  and 
Gray.  Again,  Dr.  Burdell  was  seen  in  Herkimer  but  occa- 
sionally, and  his  presence  there  would  naturally  attract  atten- 
tion. The  events  themselves  which  occurred  at  the  time 
were  especially  noteworthy  in  a  quiet  country  town.  On 
any  one  single  date  connected  with  one  single  fact  witnesses 
may  err ;  but  the  chances  of  error  diminish  as  the  coinciding 
circumstances  increase  in  number,  and  the  evidences  accum- 
ulating from  various  independent  sources  converge  upon  the 
same  point,  fitting  harmoniously  together,  and  gathering 
strength  by  mutual  con*oboration.  This  view  impressed  my 
mind  when  I,  heard  the  testimony,  and  has  been  confirmed 
by  subsequent  examination  and  reflection.  There  is  nothing 
I  can  perceive  sufficient  to  impugn  or  shake  it,  and  it  must 
stand  as  my  conclusion  upon  the  facts. 

m 

n.  I  now  approach  the  proofs  produced  to  sustain  the 
allegation  that  Dr.  Burdell  was  a  party  to  the  ceremony,  the 
evening  of  October  28. 

1.  Miss  Helen  Ounningham  testifies  that  the  decedent 
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gave  her  motner  a  plain  gold  ring,  "  put  it  on  her  finger,"  and 
^'  told  her,  if  she  did  not  like  it,  she  could  get  it  changed." 
This  circumstance  is  important,  if  it  occurred  about  the  time 
of  the  marriage.  Mr.  Silverthau,  the  jeweller,  proved,  that 
^^  some  time  in  1856,"  Dr.  Burdell  purchased  of  him  a  plain 
gold  ring,  but  he  could  not  identify  it.  As  to  the  date  of  the 
gift,  Helen  said,  ^^  I  cannot  remember  the  date ;  I  think  it 
was  before  October  last ;  it  was  before  the  28th  of  October, 
I  don't  know  whether  it  was  a  week  before ;  I  don't  think  it 
w^  the  day  before."  Her  sister,  Augusta,  says,  this  same 
ring  was  put  on  her  mother's  hand  by  the  decedent  the  night 
of  the  wedding,  in  the  street ;  but  she  also  states  very  dis- 
tinctly that  it  was  given  "  in  July." 

2.  In  the  afternoon  of  the  28th  of  October,  Miss  Helen 
Cunningham  testifies  that  her  mother  ^'  was  dressing  in  her 
room,  and  she  said  ^  she  was  going  out  with  the  Doctor ;' "  '^  I 
think  between  seven  and  eight,  very  near  eight,  mother  came 
down  in  the  parlor ;  she  and  the  Doctor  both  came  in  toge- 
ther ;  mother  came  to  about  the  centre  of  the  room,  and  the 
Doctor  leaned  against  one  of  the  pillars  by  the  folding  doors ; 
she  then  said  she  was  going  out  with  the  Doctor,  that  the 
suits  had  all  been  withdrawn,  and  everything  was  to  be  set- 
tled, and  that  was  the  28th  day  of  October ;  mother  went  out 
of  the  room  and  the  Doctor  with  her ;  Augusta  was  there, 
too ;  she  was  standing  near  the  door  in  the  hall.  *  ^  They 
went  out  together,  the  three."  Elsewhere  she  says :  "  I  was 
a  little  surprised  she  was  going  out  with  the  Doctor,  as  they 
had  not  been  out  before  while  they  had  this  difiiculty ;  and  I 
asked  her  whether  she  was  going  out  with  the  Doctor."  ♦  * 
"  The  only  thing  I  know  with  regard  to  my  mother  coming 
back  that  night  was,  I  heard  some  one  in  the  hall ;  I  went 
to  the  bannisters  and  looked  over,  and  saw  my  mother, 
Augusta,  and  the  Doctor.  The  Doctor  said  something,  and 
they  were  both  laughing  when  they  came  up ;  by  both,  I  mean 
Augusta  and  mother.  *  *  They  all  went  to  the  Doctor's  back 
room,  second  story — ^I  then  went  up  stairs  to  my  room  and 
retired.  *  *  It  must  have  been  near  ten  o'clock  when  they 
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came  in.  The  Doctor  was  laughing,  I  Relieve.''  Before  the 
Coroner,  Helen  stated  that  she  did  not  see  the  parties  on  their 
retom,  and  had  not  seen  Mr.  Eckel  since  breakfast,  while  on 
this  trial,  she  said,  that  Mr.  Eckel,  on  coming  np  from  tea, 
spoke  with  her,  and  was  afterwards  two  hours  in  his  rooiii 
with  a  visitor.  There  are  discrepancies,  also,  between  her 
account  and  that  of  Augusta's ;  but  stiH  I  am  not  inclined  to 
impugn  the  main  features  of  the  narrative  just  given.  The 
value  of  the  occurrence  as  a  link  in  the  chain  of  evidence 
depends  entirely  upon  the  time.  It  might  very  well  have 
happened  on  the  evening  of  the  23d  of  October,  the  daj  the 
suits  were  settled,  and  it  comports  with  that  date  more  than 
with  the  date  of  the  marriage,  the  drift  of  Mrs.  Cunningham's 
remark  relating  to  the  settlement  of  the  suits  alone.  It  is 
manifest,  also,  that  Helen  first  heard  at  this  time  of  the  set-^ 
tlement  of  the  suits,  and  it  is  not  likely  that  information  so 
interesting  would  have  been  withheld  from  her  five  days. 

3.  The  narrative  of  Miss  Augusta  Cunninghani,  in  reference 
to  the  marriage,  I  shaU  give  mainly  in  her  own  words:— 
^'  Hie  Doctor  first  requested  me  to  witness  the  marriage  cere- 
mony on  Sunday  morning  next  preceding  the  marriage ;  the 
Doctor  first  spoke  to  me  about  it ;  he  asked  me  if  I  would  be 
willing  to  be  a  witness  to  a  marriage  between  mother  and 
himself;  he  also  stated,  that  he  wanted  me  to  keep  it  a  secret 
until  June  next;  that  he  then  intended  going  to  Europe  with 
mother ;  he  also  stated  that  he  would  take  me  with  them,  if  I 
wished  to  go ;  my  mother  was  then  present ;  he  asked  her  if  I 
could  keep  a  secret ;  and  she  said,  he  must  ask  that  question 
of  myself;  he  also  stated  to  me,  that  mother  was  going  to 
Goshen  to  see  if  she  could  get  Dr.  Snodgrass  to  come  in  town 
to  marry  them ;  I  asked  the  Doctor  if  it  was  to  be  at  the 
house ;  he  said  it  was  to  be  there,  to  take  place  at  the  house ; 
I  then  asked  him  why  he  wished  it  kept  a  secret ;  he  said 
that  he  had  promised  Demist  Hubbard  that  he  never  would 
marry  any  one  while  she  was  single — ^that  she  was  the  only 
encumbrance  that  he  had  on  his  hands  at  that  time,  and  that 
she  was  to  be  married  before  June  next ;  mother  told  me*  I 
Vol.  IV.— 30. 
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ehould  not  ask  any  more  questions  about  it ;  I  tlien  left  the 
room,  leaving  the  two  there  together.  *  *  The  next  morning 
the  Doctor  told  me  mother  had  gone  to  Goshen  for  Dr.  Snod- 
grass.  *  *  I  don't  think  he  spoke  about  it  again  until  Tues- 
day morning,  before  breakfast,  between  seven  and  eight ;  he 
then  asked  my  mother  what  her  age  was ;  she  told  him — she 
said  thirty-five.  *  *  He  had  a  paper  at  that  time  with  him 
with  Mr,  Marvin's  address,  which  Mrs.  Snodgrass  had  given 
mother  at  Goshen.    He  stated  that  he  was  going  to  the  bank, 
and  that  he  would  see  Mr.  Marvin  before  he  returned.    I 
did  not  see  him  then  until  six  o'clock  in  the  evening — he 
was  in  the  hall,  he  merely  made  the  remark,  saying,  '  I  have 
accomplished  it.' "    The  witness  tlien  describes  the  prepara- 
tions and  the  departure  from  the  house,  stating,  that  as  they 
were  passing  out,  they  met  Helen  "  in  the  hall,  the  front 
hall  5"  and  her  mother  told  her  "  to  remember  this  night," 
but  mentioned  "  no  reason."    She  continues  the  account  by 
stating  that  this  was  between  seven  and  eight ;  elsewhere  she 
says, ''  between  six  and  seven,  I  think,  near  to  seven  I  think ;" 
that  after  leaving  the  house,  her  mother  said  she  "  had  left 
her  gloves,"  and  the  two  stopped  at  Mrs.  Sallenbach's  half  an 
hour,  while  the  Doctor  went  to  buy  gloves ;  he  bought  them, 
and  the  party  then  proceeded  to  the  clergyman's,  where  the 
ceremony  was  performed.    On  the  way  home,  she  made  the 
remark  to  the  Doctor,  "  What  would  he  say"  should  she  dis- 
close the  marriage  f  and  he  answered  he  would  '^  kill"  her. 
Her  mother  inquired  why  the  decedent  had  not  given  Mr. 
Maryin  the  ring  ?    He  replied,  '^  He  did  not  ask  for  it ;  he 
would  put  it  on  her  finger,  and  say  a  few  words,  and  it  would  do 
just  as  well ;  he  then  put  a  ring  on  her  finger  in  the  street. 
The  party  arrived  at  home  about  ten  o'clock."    In  regard  to 
cohabitation,  she  testifies,  that  the  newly  married  couple  slept 
together  that  night,  and  adds :  ''  My  mother  slept  with  the 
Doctor  in  his  bedroom  when  Mrs.  Snodgrass  was  there;  I 
generally  stopped  there  in  the  morning  to  know  if  she  had 
any  word  to  send  down  stairs ;  stopped  at  the  room  door, 
]^oc)cedrr-she  would  answer ;  it  was  the  back  room  she  slept 
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in ;  I  did  so  almost  eveiy  morning  from  the  time  of  the  mar- 
riage, and  she  always  answered  me ;  that  continued  until  some 
time  in  December — ^nntil  the  time  of  mj  sister's  sickness." 

Li  weighing  testimony,  and  especially  in  comparing  state- 
ments made  by  the  same  witness  at  different  times,  regard 
should  be  had  to  the  infirmity  of  the  memory,  and  the  like- 
lihood, even  with  an  honest  and  ingenuous  person,  of  variance 
in  respect  to  collateral  or  circumstantial  incidents.  I  am 
disposed  to  make  every  possible  allowance  for  such  accidental 
discrepancies  as  might  be  reasonably  expected  in  testimony 
given  at  considerable  intervals,  under  circumstances  of  painful 
interest,  agitation  and  excitement;  but  on  comparing  the 
evidence  given  by  this  young  lady  at  the  inquest,  and  before 
me,  I  am  constrained  to  notice  important  variations,  mani« 
festly  occurring  to  suit  present  exigencies.  Before  the  Surro- 
gate, she  stated  that  the  Doctor  was  the  first  one  who  spoke 
to  her  on  the  subject  of  the  marriage,  and  he  did  so  first  on 
the  momiEg  of  the  26th  of  October.  Before  the  Coroner,  she 
stated  her  mother  was  the  %8t  who  spoke  about  it ;  she  did 
BO  a  month  or  two  previously,  and  the  witness  immediately 
after — on  the  same  day — ^had  a  conversation  with  the  Doctor, 
to  know  if  he  was  willing  she  should  be  a  witness.  Before 
the  Surrogate,  she  stated  the  Doctor  said  her  mother  was 
going  to  Goshen  the  next  day,  to  invite  Dr.  Snodgrass  to  per- 
form the  ceremony.  Before  the  Coroner,  she  stated  her  mo- 
*  ther  said  the  time  was  not  decided.  Before  the  Surrogate, 
she  stated  that  the  Doctor  mentioned  to  her,  as  the  reason  for 
secrecy,  a  promise  to  his  cousin  not  to  marry  whilst  she 
^remained  single.  Before  the  Coroner,  she  stated  that  the  Doc- 
tor "  never  said  anything  to  her"  about  the  reason,  but  her 
mother  had  remarked  it  was  from  fear  of  being  laughed  at,  after 
his  professions  of  celibacy.  At  the  inquest,  the  Bev.  Mr. 
Marvin  is  reported  to  have  testified  something  in  relation  to 
making  the  appointment  for  the  wedding  at  an  hour  in  the 
evening  after  he  returned  ^^  from  a  religious  meeting."  Miss 
Augusta  was  exfunined  after  this  statement,  and  when  asked 
in  regard  to  thQ  time  i|L  the  evening  the  wedding  took  place. 
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fiaidy  "  it  WBS  after  the  mihister  returned  from  meeting. 
Q.  Abont  how  late  ?  A.  He  came  there  about  eight  o'clock, 
X  think,  and  said  he  had  to  go  to  a  prayer  meeting,  and  if  we 
would  come  back  in  an  hour  or  an  hour  and  a  half,  he  would 
be  in  from  the  meeting.  Q.  Well,  did  jou  go  back  in  an 
hour  and  a  half?  A.  We  did.  Q.  That  would  bring  it 
about  half-past  nine  or  ten  o'clock  ?  A.  Yes,  sir ;  somewhere 
about  that  time."  Before  the  Surrogate,  Mr.  Marvin  stated 
that  the  mahiage  took  place  at  the  time  appointed.  He  had 
*  not  been  occupied  or  detained  by  any  clerical  duties,  and 
'  remarked,  when  the  parties  came  in,  "You  see  I  am  punctual." 
Augusta,  who  was  examined  subsequently,  then  testified  for 
the  first  time,  that  the  ceremony  took  place  at  eight  o'clock, 
and  the  clergyman,  on  coming  into  the  parlor,  said,  "  You  see 
I  am  punctual."  Before  the  Coroner,  nothing  was  stated  by 
her  about  the  ring,  or  the  visit  to  Mrs.  Sallenbach  which 
appeared  in  proof  after  she  was  examined,  and  the  latter  cir- 
cumstance was  first  introduced  by  her  before  the  Surrogate. 
There  are  other  contradictions  between  the  statements  made 
by  the  witness  at  the  inquest  and  at  this  trial,  in  reference  to 
Mr.  Eckel,  the  cohabitation  of  the  decedent  and  her  mother, 
and  the  lease  of  the  premises  31  Bond  street ;  but  the  varia- 
tions I  have  noted  are  so  adapted  to  suit  the  changes  and 
phases  of  the  case,  and  the  evidence  of  other  witnesses,  that 
it  id  not  important  to  pursue  further  this  line  of  comparison. 
Thus  far  we  have  the  positive  declaration  of  one  of  the 
claimant's  daughters  to  the  identity  of  the  decedent  as  a 
party  to  the  ceremony  performed  by  Mr.  Marvin.  But  she 
stands  self-contradicted  on  important  facts:  her  statements 
have  varied  from  time  to  time,  and  the  minute  particularity 
with  which  she  has  given  conversations  with  the  decedent 
relative  to  the  marriage  on  the  Sunday  and  Monday  before, 
brings  her  in  direct  collision  with  the  mass  of  testimony, 
showing  that  the  decedent  was  in  Herkimer  at  the  very  time 
these  preparations  for  the  nuptials  were  in  progress.  It  is  to 
be  observed,  also,  that  the  ceremony  was  appointed  for  eight 
o'clock.    The  parties  would  naturally  leave  Bond  street  in 
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time  properlj  to  meet  that  engagement — >the  oversight  as  to 
gloves  was  not  noted  until  after  thej  left — jet  they  passed 
down  Broadway  beyond  Bleecker  street,  some  distance,  tar- 
ried at  Mrs.  Sallenbach's  half  an  hour,  while  the  Doctor  was 
in  quest  of  gloves,  which  might  readily  hav.e  been  obtained 
on  the  way ;  and  after  this  long  delay,  proceeding  on  foot, 
though  stages  were  at  hand,  still  they  arrived  at  the  clergy- 
man's house,  in  a  distant  part  of  the  town  at  eight  o'clock. 
This  was  all  accomplished  in  the  space  of  an  hour  at  the 
farthest,  while  their  direct  return  home,  after  the  ceremony, 
occupied  nearly  two.  Suppose  the  proof  to^  stop  here :  could 
a  secret  marriage^  carefully  kept  concealed  during  the  dec^ 
dent's  life  time;  be  established  as  against  him  on  the  proof  of 
a  single  witness  standing  on  these  trials  in  such  an  attitude 
as  this  ?  Clearly  not.  In  the  iface  of  such  discrepancies  and 
contradictions,  the  court  would  be  compelled  to  say  the  alle- 
gation had  not  been  proved.  It  remains  to  be  seen  how  far 
this  difficulty  is  remedied  by  other  evidence. 

4.  The  occurrences  connected  with  the  marriage  are  thus 
stated  by  the  clergyman.  The  gentleman  first  called,  the 
morning  of  the  28th  of  October,  and  requested  him  to  officiate 
at  a  marriage  ceremony.  This  interview  was  before  twelve 
o'clock ;  he  would  not  say  it  was  before  eleven ;  it  might  have 
been  between  nine  and  twelve.  He  took  a  memorandum  of 
the  names  and  other  particulars  for  his  register,  which  were 
ascertained  by  interrogation.  From  his  habit  on  such  occi^ 
sions,  he  thinks  something  was  said  about  bringing  a  witness,  v 
but. the  name  of  the  witness  was  not  communicated  until  the 
evening.  The  party  requested  him  not  to  publish  the  mar- 
riage, and  an  appointment  was  made  for  eight  o'clock  that 
evening.  At  the  designated  time,  the  gentleman  caUed  with 
two  ladies,  and  the  marriage  was  performed.  The  man  was 
"  awkward,"  as  if  not  knowing  "  how  to  act."  Mr.  Marvin 
said,  he  had  a  "  faint  impression"  that  the  request  not  to  pub- 
lish the  marriage  was  renewed  in  the  evening  by  the  gentle* 
man,  not  by  the  lady  he  was  ^*  sure."  The  man  paid  him  a 
fee  of  $10 ;  something  was  said  about  his  calling  for  a  certifi* 
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cate  the  next  day ;  '^  he  wanted  a  certificate ;"  and  there  the 
matter  terminated.  The  certificate  is  dated  October  29,  and 
was  delivered  the  morning  of  that  day,  before  twelve  o'clock. 
The  man  "  eat  down  in  a  chair  and  read  it  to  himself;"  "  ap- 
peared to  read  it  with  deliberation ;"  "  when  he  got  through 
reading  it,  he  nodded  his  head,  and  said,  ^  all  right,'  or  some- 
thing to  that  effect."  '^  He  made  no  observations  about  the 
spelling  of  the  name  Berdell ;  did  not  ask  me  to  make  any 
correction*  I  don't  know  of  any  more  conversation— that 
was  the  substance  of  it ;  he  then  left."  On  the  point  of  recog- 
nition, Mr*  Marvin  said :  "  Since  the  murder,  I  have  been 
very  much  interested  in  the  matter,  and  have  thought  a  great 
deal  of  it ;  I  have  recalled  the  features  and  general  appearance 
of  the  deceased,  and  compared  them  with  the  features  and 
general  appearance  of  the  man  I  married ;  and  the  more  I 
have  done  so,  the  more  I  am  convinced  that  the  man  I  mar- 
ried was  Harvey  BurdeU."  On  being  asked  if  he  had  any 
doubt  whatever  upon  the  subject,  he  replied,, "  none  what- 
ever.^' 

6.  In  regard  to  the  certificate,  there  are  several  circum- 
stances deserving  attention.  The  place  of  nativity  of  the  lady 
is  stated  at  "  New-York  CitJ-,"  that  of  the  gentleman,  "  New- 
York."  Why  this  difference !  The  first  is  particular,  the  last 
general ;  the  first  was  known ;  was  the  last  unknown!  Cer- 
tainly if  "  New-York"  be  taken  b»  applying  tp  the  city,  we 
.then  encounter  the  fact  that  Dr.  BurdeU  was  bom  at  Herki- 
mer. Again,  we  find  from  the  testimony  of  Mr.  Olney,  -^ho 
presented  a  bill  to  the  Doctor,  December  27,  that  he  was 
quite  ready  on  a  trivial  occasion  to  observe  such  a  mis-spel- 
ling of  his  name  as  Berdell.  Now  that  is  the  precise  error 
committed  by  Mr.  Marvin  in  the  marriage  certificate,  and  he 
thought  it  so  material,  that  when  it  was  accidentally  discov- 
ered he  altered  the  register.  But  the  mistake  was  unheeded 
by  the  bridegroom.  The  occasion  was  important,  the  certifi- 
cate was  "  wanted" — ^wanted  as  evidence— its  accuracy  waa 
of  consequence — ^not  being  ready  at  night,  for  it  is  dated  Oc- 
tober 29,  it  was  called  for  the  ensuing  morning ;  it  was  read 
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with  deliberation — ^the  partj  sitting  down  in  a  chair  and 
scanning  it — and  it  was  pronounced  "  all  right."  Was  that 
nttered  by  Dr.  Burdell?  Still  further,  the  marriage  was 
secret,  and  to  be  kept  secret.  Was  it  probable,  in  view  of 
such  clandestinitj,  that  the  decedent  would  call  at  the  clergy- 
man's house  in  open  daylight,  with  white  gloves  on  his  hands, 
and  yet  that  fact  is  distinctly  testified  to  by  the  domestic, 
who  admitted  the  person  calling  for  the  certificate.  At  the 
first  interview,  as  the  man  was  leaving  the  door,  Eev.  Mr. 
Marvin  stated,  he  thought  he  saw  "  daylight  between  his 
whiskers  and  his  face,"  at  the  side,  from  the  middle  of  the 
the  ear  to  a  point  on  a  line  with  the  mouth.  "  I  thought 
they  were  false  whiskers,  and  had  sprung  out  a  little ;"  ^^  I 
remained  so  impressed  up  to  the  second  interview ;"  "I  did 
notice  particularly  at  both  the  next  times ;  at  those  times  I 
did  not  notice  that  they  were  false ;  it  would  have  probably 
operated  as  a  bar  to  my  marrying  them,  if  I  had  discovered 
any  deception."  Again :  "  it  was  my  design  not  to  perform 
the  ceremony  if  I  discovered  deception ;"  "  I  saw  no  indication 
whatever  at  the  two  last  times  that  the  whiskers  were  false. 
The  impression  made  by  my  first  observation  was  removed." 
Now,  the  suspicion  in  regard  to  the  whiskers  being  false  was 
not  excited  at  the  first  meeting  while  the  person  was  in  the 
parlor,  nor  till  he  was  leaving  the  door  in  full  daylight  At 
the  time  of  the  marriage  there  was  only  one  gas-burner 
lighted  in  a  chandelier ;  and  on  the  third  occasion  it  does  not 
appear  whether  the  observation  was  renewed  at  the  door. 
If  they  were*  false  whiskers,  and  "  had  sprung  but  a  little," 
at  the  first  interview,  it  does  not  follow  that  the  same  acci- 
dent would  be  repeated.  In  any  event,  the  impression  made 
on  the  mind  of  the  witness  was  so  strong  as  to  be  the  subject 
of  remark  in  his  family  and  elsewhere.  Dr.  Parmley  says, 
he  *^  dwelt  on  the  false  whiskers;"  and  I  cannot  but  regard  it 
still  as  a  suspicious  circumstance. 

6.  A{  the  time  of  the  solemnization  of  the  marriage,  there 
were  two  domestics  in  the  other  parlor,  privately  in  the  dark, 
observing  the  proceedings.    Only  one  of  these  was  examined 
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Oil  the  trial.    Sarah  states,  that  she  let  the  parties  in  at  the 
door,  and  showed  them  to  the  parlor ;  *^  did  not  take  much 
notice  of  the  man ;  he  was  a  nice,  stout  man  on  his  foot ;  he 
had  some  kind  of  whiskers ;  heard  Mr.  Marvin  saj  to  bis  lady 
that  the  whiskers  were  full,  that  they  were  false."    The  lady 
was  dressed  in  black,  the  folding  doors  were  open  two  and  a 
half  or  three  feet,  and  she  ^^  got  a  peep  at  them  now  and 
then."    Dnring  the  marriage,  the  parties  stood  ^^  sideways" 
to  hor.    She  did  not  hear  the  gentleman  request  the  marriage 
should  not  be  published;  but  says,  ^  I  heard  the  lady  say, she 
did  not  want  the  marriage  to  be  known;  she  said  it;  Mr. 
Marvin  heard  it  and  made  an  answer  back."    The  witness 
also  stiU^es:  "I  let  the  same  gentleman  in  who  was  noarried, 
the  next  morning,  when  Mr.  Marvin  was  at  breakfast  (eight 
or  nine  o'clock),  I  didn't  pay  much  attention  to  his  face ;  I 
didn't  pay  no  attention,  only  he  had  whiskers,  and  white 
gloves  on  his  hands."    At  the  inquest,  Sarah  recognized  the 
claimant  and  her  daughter  as  the  ladies  who  were  present  at 
the  nuptials ;  she  saw  the  corpse  and  testified :  ^^  I  could  not 
say ;  I  thought  it  looked  very  like  the  man  that  was  married ; 
but  I  wouldn't  say  whether  it  was  him  or  not  f  ^'  I  said  it 
looked  like  him,  that  is  aU  I  said."  ♦  *  "  I  told  him  (the  Co- 
roner) I.  could  not  say  it  wds  the  same  man,  on  account  of  the 
death;  death  disfigures  people  very  much;  if  I  saw  the  man 
living  I  could  give  a  better  guess ;  but  seeing  the  man  dead, 
it  was  pretty,  difficult  to  give  a  guess,"  ''^  *  "  I  saw  the  daguer- 
reotype looked  like  him,  and  that,  was  all  I  saw ;  I  didn't  say 
it  was  the  man,,  and  I  didn't  say  it  wasn't,  nor  I  can't."  *  * 
"I  could  not  see  whether  it  was  him  or  not,  only  it  looked 
like  him."    Finally,  when  interrogated  before  me  as  to  h^ 
belief  of  the  identity,  she  answered,  "I  can't  say,"  and 
refused  to  speak  more  definitely. 

7.  There  is  a  large  mass  of  testimony  relative  to  Dr.  Bup- 
dell's  personal  appearance.  Bey.  Mr.  Marvin  described  the 
man  he  married  as  having  a.mustuch^  long  and  lar^  whis- 
kers about  the  lower  part  of  the  face,  not  heavy  at  the  side, 
very  black,  hair  dark,  medium  in  abundance ;  whether  the 
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&ce  was  fall  or  thin,  not  recollected;  complexion  not  fair 
nor  very  dark ;  height,  five  feet  eight  or  nine  inches ;  weight, 
166  or  170  pounds.  He  was  "slow  of  speech,"  voice  not 
mnsical,  "stooped  considerably)"  and  "walked  something 
like'  a  man  of  60  or  65."  ^e  says,  "  I  do  not  remember  to 
have  caught  his  eye  i^t  any  time."  He  was  neither  "  very 
cheerful"  nor  "enthusiastic"  in  the  matter.  Dr.  Uhl.said, 
the  decedent  had  "  two  different  manners ;"  that  in  regard  to 
personal  business  of  a  delicate  nature  he  spoke  slowly,  and 
there  would  be  long  intervals  between  the  sentences ;  and  at 
other  times  his  4>6ech  was  rapid,  quick,  and  sharp.  With 
this  exception,  the  whole  body  of  evidence  in  the  cause 
exhibits  Dr.  Burdell  as  quick  of  speech  and  animated  in 
motion.  I  am  inclined  to  think  that  in  stature,  or  in  car- 
riage, there  was  some  inclination,  or  stooping.  The  natural 
color  of  his  beard  was  a  light  brown,  mixed  with  gray ;  but,^ 
as  he  dyed  his  hair,  the  appearance  varied.  At  the  time  of 
his  decease,  it  had  been  recently  dyed.  I  have  no  confidence 
in  this  mode*  of  identification ;  it  can  rarely  be  satisfactory, 
and  certainly  is  not  in  this  case.  There  may  be  general 
similarity  in  many  details,  and  yet  great  difference  in  their 
association,  in  contour,  and  in  expression.  The  combination 
and  arrangement  of  the  human  features  and  lineaments  are 
ordinarily  so  unique  in  each  particular  person,  and  the  pecur 
liarities  of  individual  expression,  tone  of  voice,  gesture,  and 
carriage,  so  marked  and  striking,  that'to  a  familiar  acquaint- 
ance or  friend  there  can  be  very  slight  chance  of  mistaking 
personal  identity.  8till,  we  constantly  meet  ^ith  general, 
as  well  as  particular  resemblances,  among  the  millions  of  our 
race,  which  often  deceive  the  casual  observer,  and  which, 
where  fraud  is  designed,  may  easily  be  made  the  ba^is  of 
criminal  personation,  with  the  aid  of  art  to  help  nature.  It 
is  obvious  that,  in  an  effort  to  pass  a  counterfeit  partner  to  a 
marriage  contract,  there  would  be  an  attempt  to  come  as 
near  the  genuine  as  possible.  Certainly  all  startling  diserep* 
ancies  would  be  avoided,  and  the  closer  the  approximation 
to  a  similitude,  the  greater  the  prpspect  of  success.    It  is 
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consiBtent,  therefore,  with  either  side  of  the  issue  in  this 
cause,  that  in  the  inventory  which  has  been  made  of  the 
features  and  characteristics  of  the  person  of  the  decedent, 
and  of  the  person  married  on  the  28th  of  October,  there 
should  be  some  general  resemblance.  For  example,  ss  to 
height,  it  would  have  been  foUj  to  present  a  tall  man  in  the 
place  of  the  decedent  Then,  again,  it  must  not  be  over- 
looked, that  peculiarities  of  the  voice  and  manner,  arrange- 
ment of  the  hair,  and  carriage  of  the  person,  maj  all  be 
imitated,  more  or  less  closely.  In  these  respects,  a  personal 
friend,  having  a  fair  opportunity  for  observation,  could  not, 
as  a  general  thing,  be  deceived.  Familar  intercourse  pro- 
duces that  kind  of  knowledge  which  acts  instantaneously,  by 
an  immediate  and  single  process  of  recognition.  We  do  not, 
at  every  meeting  with  an  acquaintance,  begin  to  compare 
features,  and  reason  on  the  question  of  identity,  but  we 
recognize  the  whole  object  as  a  living  unity.  Changes  in 
personal  appearance  consequent  upon  sickness,  arrangement 
or  color  of  the  hair,  do  not,  unless  the  departAre  be  great, 
diminish  the  power  <5f  recognition ;  and  dress  has  very  little 
influence.  Where  persons,  however,  are  not  familiar,  these 
circumstantialB  are  of  consequence.  If^  therefore,  the  inte^ 
course  has  been  slight,  it  is  important  that  the  elements  for 
comparison  should  be  as  nearly  alike  as  possible,  in  order  to 
secure  recognition.  The  first  difficulty  in  the  present  instance 
is,  that  Mr.  Marvin  was  called  to  judge  of  the  identity  of  a 
living  being  with  a  dead  body.  The  decedent  came  to  his 
end  by  a  sudden  and  violent  death.  Dr.  Uhl  testifies,  that 
at  first  the  change  was  so  great  that,  but  for  the  circum- 
stances, he  would  hardly  have  recognized  the  corpse.  Dr. 
W.  B.  Roberts  says,  the  whiskers  were  "  dyed  blacker  than 
ever,"  and  he  "  should  hardly  have  known  him."  When  the 
body  was  examined  by  Mr.  Marvin,  on  Sunday,  the  appear 
ance  had  become  more  natural,  but  not  so  much  as  on  suc- 
ceeding days.  I  do  not  observe,  however,  that  Mr.  Marvin 
pointed  out  any  other  marks  of  resemblance  at  the  second 
examination  than  were  noted  at  the  first  view.    At  the  best, 
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the  difference  between  life  and  death,  the  wound  in  the  face, . 
the  change  of  posture  and  dress,  the  closed  eyes,  the  rigid 
mouth — ^motion,  gesture,  and  carriage  gone — all  tended  to  pre- 
sent different  elements  of  comparison.  Some  of  these  differ- 
ences applied  to  the  daguerreotype  likeness;  and  it  is  a  matter 
of  common  observation,  that  even  this  mechanical  process  of 
portraiture  is  not  xmiform  ia  its  production  of  resemblance. 

The  powers  of  perception  and  accurate  observation,  and 
the  memory  of  forms,  vary  largely.  Mr.  Marvin  states,  that 
he  possesses  no  unusual  faculty  in  this  respect.  Dr.  Parm- 
ley  testifies^  he  said  to  him,  "  he  was  not  good  at  recog- 
nizing persons  ;"  "  that  death  changed  the  countenance 
so  much,  and  he  not  being  ready  to  recognize  a  person  by 
sight,  he  did  not  know  if  he  could  have  recognized  a  corpse, 
even  if  it  had  been  the  man  he  married."  The  opportunities 
for  observation  in  this  case  were  slight.  All  that  occurred 
at  the  three  interviews  might  have  taken  place  within  thirty 
minutes,  certainly  within  an  hour.  The  interviews  occurred 
in  the  space  of  twenty-four  hours,  and  presented  a  proximate 
succession  of  visual  impressions  almost  like  a  single  observa- 
tion, and  not  such  a  repetition,  at  distant  intervals,  as  would 
call  for  an  act  of  the  memory,  and  an  effort  at  recognition. 
There  was  a  lapse  of  three  months  between  the  dates  of  pom- 
parison.  Under  all  these  difficulties,  it  would  not  have  been 
easy  for  a  person  of  ordinary  observation  to  have  pronounced 
witii  positiveness  upon  the  identity  of  the  two  objects. 

Let  us  see,  however,  what  Mr.  Marvin  did  and  said,  when 
first  called  to  testify.  He  was  taken  to  view  the  corpse,  and 
was  then  requested  to  state  whether  that  was  the  body  of  the 
man  he  had  married.  This  was  done  twice,  and  under  cir- 
cumstances of  such  striking  responsibility  as  would  naturally 
arouse  the  faculties  and  intensify  their  action,  and  lead  him 
to  probe  \m  deepest  recollection.  There  are  various  versions 
of  what  he  said  on  these  occasions;  and  a  large  part  of  the 
time  of  the  court  was  occupied  at  the  trial  in  the  effort  to 
exhibit  his  statements  and  conduct.  In  reports  of  conversa- 
tions from  different  observers,  variety  is  to  be  expected,  the 
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substance  being  presented  through  different  minds  and  mem- 
ories. Sometimes  great  and  palpable  errors  occur;  but  in 
the  evidence  on  the  point  now  reviewed,  there  is  so  much 
substantial  harmony  between  the  witnesses  and  Mr.  Marvin 
himself,  that  I  prefer  to  use  his  own  language,  especially 
where  the  course  and  operation  of  his  own  mind  are  under 
examination,  and  the  witness  has  laid  it  bare  with  a  frank- 
ness and  candor  deserving  respect.  On  the  Sunday  succeed- 
ing the  decedent's  death,  Mr.  Marvin  states,  he  did  not 
recognize  Mrs.  Cunningham  at  alL  Shortly  before  he  was 
ezamined  in  this  court,  he  visited  her  at  the  Prison,  and  he 
says :  ^'  I  went,  and  at  the  first  look  of  the  woman,  it  flashed 
more  upon  my  mind  than  ever  that  she  was  the  woman  I 
had  married ;  or,  in  other  words,  she  then  resembled  more 
the  woman  I  married,  than  she  did  when  I  saw  her  on  thiit 
Sabbath ;  I  am  perfectly  satisfied  that  she  is  the  woman  I 
married  on  the  28th  of  October  last."  At  the  first  interview, 
there  was  an  utter  and  absolute  failure  to  recognize ;  at  the 
second,  it  flashed  more  "  upon  his  mind  than  ever,"  she  was 
the  woman  he  married ;  and  finally,  he  is  ^^  perfectly  satis- 
fied of  it"  A  process  somewhat  similar,  except  that  at  the 
outset  partial  resemblance  was  observed,  took  placf  in 
regard  to  the  man.  He  says :  ^'  I  swore  before  the  Coroner's 
jury  that  there  were  strong  points  of  resemblance  between 
the  dead  man  and  the  man  I  married ;  I  won't  say  that  I  said 
strong  points,  but  I  said  points ;  I  think  I  mentioned  more 
than  one  point ;  I  mentioned  particularly  about  the  mouth, 
and  I  may  have  mentioned,  and  I  think  I  did,  that  I  married 
a  man  about  that  height  and  weight;  I  don't  remember 
whether  I  stated  anything  about  the  mouth  more  than  it 
bore  some  resemblance ;  I  don't  think  I  told  in  what  respect 
the  resemblance  was;  I  think  there  was  some  similarity 
about  the  mouth."  *  *  *  "I think  I  mentioned  the  beard  and 
hair."  *  *  ♦  "I  think  the  District  Attorney,  showing  me 
the  daguerreotype,  asked  if  I  recognized  anything  there  in 
the  man  who  came  to  be  married,  or  something  like  that." 
Q» — ^^  Did.  you  not  answer,  ^  I  think  I  do  about  the  mouth ; 
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but  there  is  so  little  resemblance,  I  should  not  like  to  swear 
definitely  ?'  **    A. — "  I  think  that  is  my  reply  to  the  word 
'but;'  Bfter  that,  I  do  not  remember  saying  the  rest  of  the 
reply."     Q. — "When  you  were  previously  asked,  *Is  the 
body  that  of  the  man  yon  married,'  did  you  answer,  '  The 
man  I  married  had  larger  whiskers,'  and  was  that  all  the 
answer  you  made  in  respect  to  the  man?"    A. — ^^  I  presume 
I  did  so  answer ;  I  think  I  did,  because  the  man  I  married 
did  have  larger  whiskers — ^not  thicker,  but  longer ;  I  don't 
remember  whether  that  is  all  the  answer  I  made  to  that 
question,  but,  so  far  as  I  now  recollect,  I  think  it  was." 
Q. — "You  were  asked,  ^Had  he  a  mustache}'  and  you 
answered,   *I  cannot  say  I'     A. — ^**It  was  something  like 
that,  a  dubious^  expression ;  I  think  it  was  ^  I  cannot  say.' " 
Q. — "  Were  you  asked,  *  Do  you  recognize  either  of  these 
parties  as  the  ones  who  came  to  your  house  to  be  married!' 
and  did  you  not  answer, '  The  woman  I  cannot  recognize  at 
all ;  the  man  had  larger  whiskers ;  the  deceased  has  no  whis- 
kers, except  a  goatee ;  the  color  of  the  hair  on  the  face  of 
the  deceased  and  the  man  I  married  is  the  same  V  "  A. — ^^  I 
think  I  did."    On  his  second  exataiination  before  the  Coroner, 
and  after  he  had  seen  Mr.  Eckel,  Mr.  Marvin  says :  "  I  stated 
that  the  body  up  stairs  resembled  more  the  man  I  married 
than  the  man  shown  to  me  as  Mr.  Eckel."    Still  further : 
**I  did  not  say  I  recognized  the  body,  not  in  those  words; 
do  not  think  I  told  them  I  believed  that  to  be  the  body  of 
the  man  I  married,  for  they  sAked  me  no  question  to  lead 
to  such  a  remark?"    Now,  nothing  can  be  plainer  than  that 
Bev.  Mr.  Marvin  was  called  as  a  witness  at  the  inquest  solely 
for  the  purpose  of  identifying  the  parties  he  married ;  and 
on  the  general  question  of  recognition,  he  was  morally  bound 
to  make  as  full  and  free  a  development  as  lay  in  his  power. 
I  have  no  doubt  that  he  did.    We  must  take  him  as  answer- 
ing according  to  his  knowledge  at  the  time.    He  justifies 
having  given  no  positive  opinion  on  that  occasion,  by  saying : 
<<  I  did  not  deem  myself  justified  in  doing  so,  inasmuch  as  I 
did  not  hear  the  man  speak,  which  is  one  important  point 
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in  identifying  an  individual — ^the  voice  and  the  attitude,  the 
position  of  the  body  when  standing."  This  is  true ;  but  these 
points  are  just  as  important  now,  as  they  were  at  the  time 
of  the  inquest  Mr.  Marvin  also  freely  admits,  that  he  has 
been  theoriziDg  upon  this  question  of  identificatiqn.  When 
he  first  entered  the  dwelling  No.  31  Bond  street,  the  idea 
was  ^^ preached"  into  him  that  Mr.  Eckel  was  the  man ;  he 
^^  was  under  that  impression"  before  he  saw  the  corpse,  but 
he  adds,  '^  my  faith  in  that  theory  was  mightily  shaken  when 
I  went  up  and  saw  the  dead  body.  That  was  one  of  tibe 
reasons,  after  I  had  seen  the  dead  body,  I  was  not  willing  to 
swear  positively.  I  had  not  at  that  (ime  got  entirely  free 
from  that  theory,  and  supposed,  when  I  saw  Eckel,  I  did  not 
know  but  I  might  see  the  man  I  had  married."  Again :  "  I 
thought  it  possible  I  might  see  a  man  in  wnom  there  were 
more  points  of  resemblance  than  in  Dr.  Burdell."  If  this 
was  possible  in  regard  to  a  comparison  with  Mr.  Eckel,  is  it 
not  still  possible  in  regard  to  other  persons }  Who  can  say 
w;hether  Mr.  Marvin  might  not  yet  be  confronted  with  a 
man  ^Mn  whom  there  are  more  points  of  resemblance  tthan 
in  Dr.  Burdell,"  and  so  be  justified  in  taking  another  theory  I 
On  seeing  Mr.  Eckel,  Mr.  Marvin  continued :  "  My  theory 
wafi  all  gone,"  and  '^  I  took  the  other  theory,  that  Bordell 
was  the  man ;  I  was  as  confident  of  it  as  of  my  existence." 
Mr.  Marvin  states,  also,  that  since  the  decedent's  death  he 
has  conversed  with  a  number  of  persons  who  have  described 
the  personal  characteristics,  appearance,  and  manners  of  the 
deceased,  and  the  description  has  invariably  tallied  with  his 
own  rf^coUection.  This  admission  of  hearsay,  and  this  th^eo- 
rizing,  are  very  much  in  the  way  of  a  clear  and  unadnl* 
terated  act  of  the  memory.  If  the  witness  has  been  applying 
the  facts  to  different  theories,  has  been  listening  to  descrip- 
tions, has  allowed  his  mind  to  be  impressed  with  the  views 
of  others,  has  been  unwilling  to  give  a  definite  answer  about 
one  man  until  he  has  seen  another,  and  then  expressed  a 
convictioA,  founded  largelv  upon  his  comparison  between 
the  two— in  such  a  casoi  tne  court  must  be  careful  to  dia* 
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criminate  between  the  fact  and  the  theory.  It  appears,  then, 
that  at  the  Coroner's  inquest  the  witness,  when  asked  if  he 
recognized  the  body  or  the  daguerreotype,  did  not  say  that 
he  did,  but  stated  that  there  was  a  resemblance  about  the 
mouth,  the  color  of  the  beard  and  hair  was  the  same,  but 
the  whiskers  of  the  man  were  larger  than  those  of  the  corpse. 
And  again,  after  he  had  seen  Mr.  Eckel,  and  declared  he  was 
not  the  man,  on  the  question  of  recognition  being  again  put, 
he  said,  ^^  the  body  resembled  more  the  man"  than  Mr.  Eckel 
1iid, — ^which  was  just  no  resemblance  at  all.  These  were  Mr. 
Marvin's  statements  at  the  inquest ;  and  I  must  do  him  the 
justice  to  say  that,  after  a  careful  examination,  I  do  not  find 
them  to  vary  from  his  testimony  before  me.  The  only  differ- 
ence between  his  position  at  that  time  and  at  this,  lies  in 
conclusions,  not  in  facts.  His  evidence  before  me  as  to 
identity,  is  limited  '^  to  some  resemblance  in  the  mouth,"  the 
color  of  the  hair  and  beard,  the  size  and  weight  of  the  body ; 
and,  as  to  dissimilarity,  the  greater  length  of  tlie  whiskers.* 
In  regard  to  the*  mustache,  at  the  inquest  he  could  not  say, 
but  now  he  recollected  it.  I  may  add,  that  the  resemblance 
about  the  mouth,  relative  to  lineament  or  expression,  could 
not  be  very  distinctive,  as  the  lower  part  of  the  face  was 
mostly  covered  by  the  beard.  In  the  absence,  then,  of  an 
act  of  distinct  recognition,  after  twice  being  placed  on  the 
stand,  these  are  the  points  of  resemblance  upon  which  I  am 
asked  to  pronounce  the  identification  of  a  person  so  to  be 
made  out  in  a  case  of  secret  marriage  and  devolution  of 
property  as  to  declare  it  a  legal  conclusion.  It  is  enough, 
in  my  judgment,  that  Mr.  Marvin  did  not  recognize  the  man, 
affirmatively,  when  he  was  invoked  to  test  that  very  ques- 
tion. That  was  the  whole  object  of  his  examination  of  the 
corpse ;  twice  he  was  there ;  the  daguerreotype  was  shown 
to  him ;  he  saw  Mr.  Eckel ;  twice  he^  was  placed  on  the 
stand,  and  he  never  spake  to  an  act  of  recognition,  but 
•only  to  resemblance,  in  regard  to  which  he  reasoned,  theo- 
rized, and  compared.  He  did  not  find  the  same  picture. 
but  some  similitude  to  it,  no  greater,  in  my  opinion,  than 
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might  be  expected  in  an  effort  to  simulate  the  person  of  the 
decedent ;  and  if  at  this  moment  a  person  were  produced 
who  presented  more  points  of  resemblance  to  the  man  he 
married  than  Dr.  Burdell,  we  might  reasonably  anticipate  a 
change  of  his  belief  and  conclusion. 

8.  There  are  several  considerations  touching  the  circum- 
stances connected  with  this  marriage,  and  other  proo&  ad* 
duced  by  the  claimant,  which  may  well  be  considered  here. 

{a.)  The  gentleman  called  on  the  clergyman  three  times — 
twice  in  the  open  day :  the  act  was  bold,  but  no  bolder  than  the 
daring  requisite  to  achieve  a  simulated  marriage  demanded. 
The  first  visit,  if  crime  were  designed,  was  necessary  to  make 
the  arrangements  and  insure  secrecy;  for  it  is  observable, 
that  the  injunction  against  publication  was  made  and  ^  satis- 
factory reply  received  at  that  lime.  The  last  interview  grew 
out  of  the  fact  that  the  certificate  was  not  prepared  at  the 
marriage. 

(i.)  It  is  urged,  also,  that  an  application  would  not  have 
been  proposed  to  Dr.  Snodgrass,  and  that  so  intimate  a  friend 
of  his,  as  Mr.  Marvin,  would  not  have  been  selected  to  perform 
the  ceremony,  had  fraud  been  on  foot.  But  Dr.  Burdell  at 
that  time  was  not  known  to  Dr.  Snodgrass.  Who  can  tell, 
had  the  latter  been  found  home  at  Ooshen  by  the  claimant, 
whether  a  word  would  have  been  uttered  touching  a  mar> 
riage ;  and,  finally,  the  only  witness  who  could  have  testified 
to  the  particulars  of  the  interview  at  Ooshen,  was  not  exam- 
ined. There  is  just  enough  in  the  circumstances  to  give  a 
color  of  openness,  and  that  is  alL  Augusta  states  that  Dr. ' 
Burdell  said,  "  he  should  like  mother  to  go  to  €k)6hen,''  and 
it  was  understood  the  wedding  should  be  at  the  house ;  and 
yet  the  decedent  was  not  acquainted  with  Dr.  Snodgrass,  and 
not  an  effort  was  made  to  have  the  minister  selected  in  his 
place  perform  the  ceremony  at  the  house. 

(p.)  Dr.  Ware  testified  that  he  met  Dr.  Burdell  with  two 
ladies  on  the  west  side  of  Broadway,  crossing  to  the  north 
side  of  Bleecker  street,  on  the  evening  of  the  28th  of  October 
last,  about  eight  o'clock,  and  the  Doctor  bowed  to  him ;  that 
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he  was  returning  from  Ko.  80  Macdongal  street,  the  house 
of  a  friend*  where  he  had  called  in  consequence  of  a  letter  he 
received  from  him  that  day,  dated  the  27th  of  October.  On 
cross-examination,  it  appeared  that  he  had  been  to  the  same 
place,  at  the  same  time  of  the  day,  on  the  same  business,  a 
great  number  of  times  before  and  after  the  receipt  of  the 
letter,  and  that  he  had  not  connected  the  letter  with  the 
occnrrence  in  the  street,  until  he  found  the  document,  a  week 
previous  to  his  examination,  after  a  search  made  at  the  instance 
of  a  person  interested  for  the  claimant 

(d.)  The  claimant  stated  to  Miss  Yan  Kess,  in  September, 
when  the  marriage  was  spoken  of,  that  the  Doctor,  herself, 
and  Augusta  were  going  to  Europe  in  the  spring.  In 
Kovember,  she  told  Dr.  W.  B.  Boberts  that  she  and  Augusta 
were  going.  There  is  no  question  but  that  the  decedent  him* 
self  had  been  talking  for  several  years  of  making  a  voyage  to 
Europe,  and  after  his  intimacy  with  the  claimant,  spoke  of 
taking  her  and  Augusta  with  him.  During  the  last  fall  and 
winter,  he  intimated  to  various  parties  the  intention  of  going 
the  next  sunmier,  or  in  May  or  June,  and  inquired  particu- 
larly concerning  the  expense  and  the  routes  of  continental 
travel.  On  the  80th  of  October,  he  spoke  to  Mr.  Smith  of 
having  ^^  ladies"  accompanying  him,  and  in  January  stated  to 
Mrs.  Dennison  he  would  '^  take  a  lady"  with  him ;  a  gentle* 
man  always  fared  better  '^when  travelling  with  a  lady." 
Not  a  witness,  however,  has  been  produced  showing  any 
recent  declaration  of  an  intention  to  include  the  claimant  in 
the  expedition,  except  Dr.  Uhl,  who  testifies  to  a  conversation 
of  that  tenor  on  the  27th  of  October ;  but,  as  I  have  observed 
elsewhere,  there  is  nothing  aofiicient  to  fix  that  date  defi- 
nitely. This  proposed  journey  to  Europe,  therefore,  does 
not  tend  to  establish  the  marriage.  The  evidence  only  sho\^ 
that  a  voyage,  associated  by  Mrs.  Cunningham  and  Augusta 
with  the  period  for  disclosing  the  alleged  marriage,  was  talked 
of,  but  the  truth  of  the  fact  would  not  prove  the  truth  of  the 
association. 

(tf.)  The  marriage  was  secret    The  assurance  of  secrecy 
Vol.  IV.— 81.   ' 
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was  obtained  before  the  performance  of  the  ceremony  was 
ventured.  On  Mrs.  Cunningham's  part,  it  was  certainly  pre- 
served with  the  utmost  exactness.  Indeed,  if  it  were  a  fraud, 
it  was  necessary  that  silence  should  be  preserved.  Secrecy 
is  a*  badge  of  fraud,  unless  a  fair  and  adequate  motive  be  pre- 
sented. Marriage  is  honorable;  and  where  its  duties  are 
voluntarily  assumed  by  parties  occupying  an  independent 
position,  there  must  be  some  strong  and  controlling  motive 
to  induce  a  suppression  of  the  truth.  The  motive  presented 
by  the  claimant  is,  that  the  decedent  had  promised  another 
party  never  to  wed  while  she  remained  single,  and  was  not 
prepared  to  disclose  the  marriage  until  he  went  abroad.  I 
see  nothing  in  the  case  to  corroborate  that  view.  If,  as  the 
claimant's  counsel  argued,  he  was  forced  into  this  marriage, 
and  if  he  was  driven  into  it  by  reason  of  the  suits  by  which 
he  had  been  assailed,  he  might,  perhaps,  through  fear  of 
ridicule  upon  that  ground,  as  well  as  his  previously  expressed 
views  in  regard  to  the  sex,  have  been  desirous  that  the  affair 
should  be  kept  private.  On  such  a  hypothesis,  I  am  not  pre- 
pared to  say  there  was  not  a  motive.  But  secrecy  and  pub- 
licity cannot  exist  together ;  if  the  motiv,e  was  strong  enough 
to  induce  an  entire  seclusion  of  the  matter  from  his  family 
and  .intimate  friends,  it  is  certainly  very  extraordinary  that 
he  should  speak  of  it  to  mere  acquaintances,  as  if  it  were  a 
known  thing.  JiA  a  slight  turn  of  the  wrist  may  parry  a 
deadly  thrust,  so  a  slight  variation  of  words  may  give  an 
entirely  different  direction  to  the  purport  and  meaning  of 
language.  The  subject  of  conversation  may  be  remembered, 
but  where  the  precise  phraseology  is  material,  the  lapse  of 
time,  the  infirmity  of  human  memory,  the  influence  of  the 
imagination,  the  harmony  or  the  inconsistency  of  the  state- 
ment reported  with  the  conduct  of  the  party  as  otherwise 
indicated,  are  all  to  be  weighed  by  the  court  in  determining 
the  probability  of  mistake.  Mr.  Wilson  testified  that  he  met 
Dr.  Burdell  in  Broadway,  the  second  Tuesday  or  Wednesday 
before  his  decease,  and  on  inquiring  "  How  is  Mrs.  Cunning* 
ham,  Mrs.  Burdell  that  is  to  be  ?"  received  the  reply,  ♦'  He 
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was  Borry  it  was  Mrs.  Burdell."  The  dislike  expressed  com* 
ports  with  the  other  evidenoe  in  the  case,  and  the  introduction 
of  a  small  particle  in  harmony  with  it,  an  ^'  if,"  wonld  change 
the  whole  tenor  of  the  phrase.  Mr.  Ejiowlton  deposed  to  a 
conyersation  with  the  Doctor  in  December  or  January,  in 
reference  to  an  exchange  of  property,  when  the  decedent 
spoke  of  some  ^^  little  trouble  in  his  family,"  and  said,  ^'  he 
didn't  know  whether  his  wife  would  be  willing  to  sign  the 
deed."  There  was  a  difficulty  at  this  time,  arising  from 
Mrs.  Cunningham's  claim  of  a  lease,  and  no  doubt  it  was 
mentioned  to  Mr.  Ejiowlton ;  but,  with  the  evidence  of  Mr. 
Rich,  his  partner  for  years,  that  "  his  recollection  of  words  is 
sometimes  indistinct  and  confused" — "  he  is  very  apt  to  detail 
his  inferences  as  part  of  the  conversation"" — ^there  is  fair  room 
for  question  whether  the  word  "  wife"  was  used,  or  the  wit- 
ness drew  an  inference  to  that  effect  from  the  drift  of  the 
conversation.  Catharine  Lamb,  who  had  been  in  the  service 
of  the  claimant  ^t  a  previous  period,  for  three  years,  testified, 
that  some  time  in  October,  when  Dr.  Bur&ell  was  attending 
to  her  teeth,  the  claimant  said,  ^^  she  was  going  to  get  married 
to  Dr.  Burdell,"  and,  to  a  (juestion  of  the  witness  whether  it 
was  so,  he  answered, ''  Yes,  and  you  can  come  and  live  with 
me."  This  witness  thus  asserts  a  ftee  and  easy  disclosure  of 
an  intention  to  consummate  a  nxarriage,  which  was  carefully 
concealed  from  Miss  Helen  Cunningham,  and  made  known 
to  Augusta  imder  the  threat  of  killing  her  if  she  divulged  it.* 
In  this  connection,  I  may  note  the  declaration  of  the  claimant^ 
mentioned  by  Dr.  E.  A-  Roberts,  that  she  "  would  not  marry 
such  a  man  as  Burdell" — "would  not  marry  a  man  that 
loathed  her."  An  observation  of  that  character  1b  inconsistent 
even  with  a  pretended  marriage,  and  is  not  like  to  have  been 
made  subsequent  to  the  wedding,  though  it  may  have  occur- 
red before. 

(/.)  Among  the  doctiments  found  in  Mr.  Eckel's  possession, 
and  claimed  by  Mrs.  Cunningham,  was  a  writing  in  these 
words :  * 

**  I,  Harvey  Burdell,  of  tbe  city  and  county  of  NewTork; 
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^'  being  duly  sworn,  depoees  and  Bays,  that  he  haa  not  np  to 
^^  this  present  day,  October  18, 1856,  made  or  executed  any 
^'  will  or  testament,  disposing  of  his  property  at  his  death,  or 
^^•any  portion  of  it  In  case  any  will  or  testament  shonld  ever 
^'  appear,  previous  to  this  date  (October  18, 1856),  the  same  I 
^^  pronounce  to  be  an  unmitigated  forgery. 

'^  Habyey  Bubdsll." 

It  is  supposed  that  this  paper,  signed  ten  days  before  the 
alleged  contract  of  marriage,  was  designed  as  an  assurance 
to  the  intended  wife,  against  a  hostile  will.  But  a  will  could 
not  affect  dower  in  real  estate,  and  as  to  personalty,  the  wife's 
rights  could  be  defeated  at  any  moment  by  a  testamentary 
instrument.  If  a  new  will  was  made  at  this  date,  a  preyious 
will,  whether  false  or  genuine,  would  be  inoperative.  I  can 
see  no  connection  between  this  paper  and  a  contemplated 
marriage,  supposing  that  the  parties  understood  the  law  on 
this  subject.  If  they  did  not  understand  the  law,  it  is  impos- 
sible to  reason  safely  on  the  design  of  the  paper.  It  was 
found  in  Mr.  Eckel's  secretary,  but  how  it  came  to  his  posses- 
sion is  not  known.  He  might  have  proved  that,  but  he  was 
jiot  sworn ;  and,  under  all  the  circumstances  of  this  case,  I 
shall  make  no  presumption  of  lawful  possession  because  it 
was  discovered  in  his  custody.  One  fact  stands  out  in  bold 
relief  on  the  face  of  the  document ;  it  refers  in  explicit  terms 
Xo  the  possibility  of  death,  and  to  the  presentation  of  a  forged 
will ;  it  seems  to  originate  from  an  apprehension  that  on  his 
decease  some  fraudulent  paper  might  appear,  disposing  of  his 
property.  Death  and  forgery  are  the  two  subjects  of  this 
extraordinary  writing. 

nL  Although  the  evidence  thus  far  in  support  of  the  alle- 
gation of  the  claimant  is  entirely,  insufficient  to  identify  Dr. 
Burdell  with  this  marriage,  still,  if  on  a  full  consideration 
of  all  the  circumstances,  it  is  probable  he  was  married,  if, 
instead  of  finding  reason  to  question,  there  should  be  a  con- 
currence of  facts  tending  to  establish  the  marriage,  then  the 
defects  of  the  direct  evidence  might  thus  be  supplied  by  the 


NEW-YORK,  AUGUST,  1857.  485 


GUKNINGHAM    VM.    BURDXLL. 


indirect,  and  collateral  proofs.  It  becomee  necesBary  still 
farther,  therefore,  to  inquire  whether  the  conduct)  treatment, 
and  declarations  of  the  parties  were  concordant  with  the 
marital  relation,  or  were  repugnant  to  it,  and  whether  pre- 
vious intimacy  and  intercourse  rendered  a  marriage  probable. 
1.  Helen  Cunningham  states  that  her  father  died  about 
three  years  ago,  and  that  Dr.  Burdell  visited  her  mother  in 
1854,  which  must  have  been  shortly  after  the  decease  of  her 
first  husband.  Hannah  Conlan  testifies  to  circimistances 
occurring  in  November,  1855,  and  statements  in  reference 
thereto,  by  the  claimant,  in  July  1856,  which  show  an  Barly 
intimacy.  There  is  no  question  that  up  to  some  time  in  the 
summer  of  1856,  these  harmoilious  relations  had  not  been 
di^stnrbed,  and  that  the  decedent  spoke  of  the  claimant  inva- 
riably  in  the  highest  terms.  He  expressed  ftie  belief  that  she 
was  rich,  praised  her  and  her  family,  her  capacity  and  man- 
agement He  was  with  her  at  Saratoga  over  two  weeks,  in 
August,  1855 ;  he  introduced  her  to  his  Mends,  he  accompa- 
nied her  to  parties,  walked  arm  in  arm  in  the  streets,  and 
finally,  not  only  took  her  into  his  house,  but  on  the  1st  of 
May,  1856,  leased  her  the  premises.  His  whole  conduct 
showed  confidence  and  attention.  Miss  Van  Ness  says,  she 
knew  of  their  engagement,  and  it  was  understood  by  both 
parties  that  she  should  be  the  bridesmaid.  She  describes  their 
intercourse  as  invariably  tender  and  affectionate,  excepting 
some  ^^  unpleasantness"  mentioned  by  Mrs.  Cunningham 
shortly  after  the  1st  of  September;  and  then  within  two 
weeks  she  requested  hev  to  witness  a  secret  marriage,  ^^  said 
he  had  come  to  his  senses,  and  they  were  going  to  be  mar- 
ried privately,  and*  were  going  in  the  spring  to  Europe."  Dr. 
W.  B.  Roberts,  who  was  a  frequent  visitor  at  the  house,  ob- 
served ^^  nothing  but  kindness"  in  the  mutual  deportment 
of  the  parties.  The  claimant  stated  to  Mrs.  Denison  in  the 
Bunmier,  ^'  that  they  were  ^^  engaged,"  but  asked  her  "  to  keep 
it  a  secret."  In  September,  she  told  officer  Moore  she  was 
<<  his  wife ;"  and  officer  Little,  ^'  that  she  was  his  wife  by  every 
tie— that  he  had  wronged  her."    In  September  or  October, 
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she  Bpoke  to  the  Eev.  Dr.  Beecher  of  the  engagement,  bat  said, 
her  children  were  opposed  to  it.  In  one  count  of  the  com- 
plaint for  breach  of  promise,  the  date  of  the  alleged  promiad 
is  laid  in  February,  1855,  the  agreed  time  for  consummation 
^^  the  summer  of  1856,"  and  the  breach  ^'  in  or  about  the 
month  of  July,  1856.^'  In  another  c^ount,  the  time  for  consum- 
mation is,  "  when  he  should  be  thereunto  afterwards  request- 
ed," and  a  request  is  averred  September  15,  1856.  This 
complaint  was  verified  under  oath  by  the  claimant  Whether 
the  differences  between  her  and  the  decedent  arose  out  of  the 
charge  of  stealing  he  preferred  against  her,  or  from  jealousy 
on  her  part,  or  from  both  these  causes,  there  can  be  no  doubt 
at  all  of  the  existence  of  a  serious  difficulty,  and  that  it 
occurred  in  the  summer  of  1856.  Nor  is  there  any  reason  to 
suppose  the  parties  were  ever  restored  to  their  original  relations. 
They  went  together  to  Saratoga  the  26th  of  July,  and  this 
looks  like  a  renewal  of  intimacy ;  but  he  remained  there  only 
three  days,  and  the  next  we  faiow  is,  the  preparation  of  the 
papers  in  the  breach  of  promise  suit,  and  the  violent  outbreak 
in  September,  in  regard  to  abstracting  a  note  from  his  safe. 
Prior  to  July,  their  mutual  intercourse  was  in  harmony  with 
a  project  of  marriage ;  in  that  month  the  claimant  has  declared 
under  oath  that  a  breach  of  promise  took  place ;  and  thence- 
forth, up  to  the  time  of  his  decease,  the  general  character  of 
their  relations  was  marked  by  hostility.  He  was  not  free  in 
his  denunciations  to  Mrs.  Cunningham's  friends,  but  with  his 
own,  there  was  no  measure  to  his  invective.  There  is  no 
proof  of  vacillation.  During  their  intimacy,  he  spoke  of  her 
with  respect ;  during  their  warfare,  with  every  token  of  resent- 
ment. There  was  a  strongly  marked  general  current,  first  in 
one  direction,  and  then  in  the  other,  with  little,  if  any,  fluc- 
tuation. I  do  not  mean  that  they  were  in  constant  alterca- 
tion, or  that  appearances  were  not  measurably  preserved  when 
others  were  present,  or  when  he  was  conversing  with  her 
friends.  The  claimant  was  determined  to  remain  at  31  Bond 
street,  and  no  doubt  she  had  hopes  of  conciliating  the  deced« 
ent  He  was  determined  she  should  not  remain,  and  no  doubt 
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desired  to  effect  his  pnrpoee  peaceably.  Some  of  hei*  money 
was  in  his  hands,  which  he  was  occasionally  called  to  dis- 
burse ;  by  the  terms  of  the  lease  she  had  charge  of  his  rooms, 
and  their  occupation  of  the  same  house  brought  them  fre- 
quently in  company ;  so  that,  altogether,  even  after  a  hostile 
feeling  was  aroused,  it  would  not  be  demonstrated,  save  on 
a  collision  of  interests  or  plans.  Such  collisions  took  place 
in  September,  October,  December,  and  January.  At  the 
beginning  of  December  there  was  a  quarrel,  and  the  decedent, 
seizing  a  gun,  'drove  her  out  of  the  room.  About  the  same 
time,  Dr.  Wilson  testifies  he  heard  her  say,  "  that  Dr.  Bur- 
dell  would  learn  to  behave  himself  before  she  vacated  his 
house." 

2.  The  difficulty  arising  out  of  the  accusation  in  regard  to 
stealing  notes  from  his  safe,  Ashton  says,  originated  in  June 
or  July.  The  claimant  stated  to  Callahan,  the  Doctor  ^^  was 
under  promise  of  marriage,  and  got  up  this  note  to  get  her 
out  of  the  house,  so  the  promise  would  be  broken  off."  That 
marked  her  appreciation  of  his  wishes,  and  the  bearing  of  the 
accusation  upon  the  prospect  of  matrimony.  The  Doctor 
made  the  charge  in  the  presence  of  Mr.  Smith  in  September, 
he  asserted  it  October  15  to.  Mr.  Grombie,  the  last  of  the 
same  month  to  Mrs.  Wilson,  and  as  late  as  January  26  to 
Mrs.  Crane.  Whether  true  or  false,  the  allegation  was  made ; 
and  I  think  he  believed  it  to  be  true.  June  28  he  had  the 
safe-lock  altered,  in  consequence  of  having  lost  one  of  the 
keys ;  and  that  key  was  discovered,  stuffed  away  in  a  bag  in 
the  attic,  at  the  time  of  the  inquest.  There  can  be  no  ques- 
tion that  Mrs.  Cunningham  had  given  the  decedent  a  note 
for  $612.30  for  the  Burdell  judgment,  which  was  assigned 
to  her  name  in  December,  1855.  That  note  disappeared. 
On  the  20th  September,  as  appears  from  Mr.  Spicer's  affida- 
vit annexed  to  the  complaint  in  the  slander  suit,  matters  came 
to  8u6h  a  pass  that  the  police  were  called  in.  The  decedent 
charged  Mrs.  Cunningham  openly  with  having  taken  the 
key  of  the  safe  from  his  pocket  while  he  was  asleep  on 
the  bed,  and  abstracted  the  paper.    She  denied  it.    Davis 
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States  she  said,  "he  had  rained  her  and  her  family;"  "she 
wonld  hare  his  heart's  blood :"  and  the  sworn  complaint  in 
the  slander  suit  asserts,  that  the  Doctor  assailed  her  at  that 
time  with  the  vilest  abuse  and  epithets.  Subsequentlj  to 
this,  Mary  Donahue  says,  that  during  the  Doctor's  absence 
she  saw  Mrs.  Cunningham  and  Augusta  examining  papers  at 
the  safe.  She  states,  that  there  were  two  doors  open,  while 
the  safe  has  but  one ;  and  this  error  counsel  urged  as  detract- 
ing from  her  accuracy.  Two  keys  were  furnished  for  the 
new  lock  of  the  safe  put  on  in  June :  one  was  found  in  the 
decedent's  pocket-book.;  what  has  become  of  the  other  does 
not  appear. 

8.  I  have  been  surprised,  on  coming  to  examine  the 
papers,  to  discover  that  the  suit  for  a  breach  of  promise  of 
marriage  was  originated  in  September.  The  summons  is 
dated  September  16,  and  the  complaint  was  verified  the  same 
day.  This  was  before  the  police  were  called  in,  Mr.  Spicer's 
af&davit  showing  the  date  of  that  to  have  been  on  the  20th 
September.  Some  time  must  have  been  occupied  in  pre- 
paring these  papers.  So  it  is  apparent  there  was  a  design 
to  bring  the  action,  before  the  middle  of  September.  The 
summons  in  the  slander  suit  is  dated  October  10,  and  the 
orders  of  arrest  in'both  cases  were  granted  in  October. 

n.  The  decedent  was  arrested  October  15.  On  the  same 
day  he  took  out  a  subpoena  for  Mrs.  Cunningham  to  appear 
before  Justice  Flandreau,  returnable  on  the  16th.  The  unex- 
ecuted release  found  in  Mr.  Eckel's  possession  is  dated  Octo- 
ber 18,  and  the  discharges  were  dated  October  22 ;  so  that 
the  parses  probably  came  almost  immediately  to  a  settle- 
ment. The  decedent  said  the  suits  were  brought  '^  to  extort 
money,"  but  Mrs.  Cunningham  told  Mr.  Fi-azer.  she  would 
not  settle  '^  unless  it  was  in  some  honorable  manner."  Ko 
money  was  paid.  The  decedent  declared  to  the  Deputy 
Sheriff,  in  the  presence  of  the  claimant's  counsel,  the  day  the 
suits  were  discharged,  "  they  were  glad  to  let  him  go ;"  and 
in  December  to  Mrs.  Williams,  that ''  he  was  going  to  take 
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her  up  for  stealing  notes  and  other  things,  and  she  was  yery 
glad  to  make  a  settlement."  The  terms  of  the  adjustment 
are  thus  stated  in  writing : 

^^  In  consideration  of  settling  the  two  suits  now  pending 
between  Mrs.  E.  A.  Cunningham,  I  agree  as  follows : 

^^1.  I  agree  to  extend  to  Mrs.  E.  A.  Cunningham  and 
family,  my  friendship  through  life. 

^'  2.  I  agree  never  to  do  or  act  in  any  manner  to  the  dis- 
advantage of  Mrs.  E.  A.  Cunningham. 

^^  8.  In  case  I  remain  a/nd  occupy  the  house  31  Bond 
street  as  I  now  do,  I  will  rent  to  Mrs.  Cunningham  the  suits  of 
rooms  she  now  occupies,  third  floor ^  aUicj  a/nd  basement^  at 
the  rate  of  $800  a  year.  "  Harvey  Bubdell.'^ 

The  parts  of  the  paper  underscored  have  been  crossed  with 
a  pen. 

There  are  some  remarkable  stipulations  in  this  agreement 
I  only  notice,  at  present,  that  the  settlement  being  in  writing, 
it  must  be  taken  as  comprising  all  the  terms  of  compromise, 
and  that  the  guarantee  of  friendship,  the  assurance  against 
hostile  acts,  and  the  new  letting  of  the  premises,  are  not 
conditions  looking  towards  matrimony,  but  directly  away 

from  it. 

4.  The  letters  of  the  decedent  to  Miss  Hubbard  contain 
statements  showing  the  progress  of  the  affair  between  the 
parties.  On  the  10th  of  October,  he  writes :  *'  Mrs.  Cunning- 
ham is  about  to  take  some  steps  to  injure  me,  I  think ;"  on 
the  16th,  ^^The  trouble  I  expected  with  Mrs.  Cunningham 
may  not  take  place ;"  on  the  1st  of  November^  four  days 
after  the  alleged  marriage,  *^I  think  that  I  should  not  have 
had  any  trouble  with  Mrs.  Cunningham,  if  it  had  not  been 
for  Bpicer,  who  joined  her  in  her  attempt  to  injure  me ;  but 
all  trouble  is  now  at  an  end,  I  think ;  she  is  a  designing, 
scheming,  and  artful  woman ;  all  her  designs  were  to  get 
me  to  marry  her ;  but  *  ♦  *  [she]  has  failed."  November 
18 :  "  There  is  no  trouble  now  between  me  and  Mrs.  Cnn- 
ningham ;  I  think  Mrs.  C.  will  not  make  any  more  disturb* 
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ance,  and  that  she  will  be  quiet,  and  leave  31  Bond  street  as 
soon  as  she  can  with  a  good  grace."  ^'  I  shall  certainly  get 
rid  of  Mrs.  Oonningham  bj  spring ;  and  I  may  get  rid  of  her 
now  very  soon.  *  *  *  I  assure  yon,  as  soon  as  I  can  get  her 
out  of  the  house  I  shall." 

5.  After  the  alleged  marriage,  the  parties  did  not  cohabit 
together.  The  only  evidence  tending  to  show  cohabitation 
is,  that  of  Augusta  and  Helen.  There  is  something  strange 
and  singular  in  the  statements  of  these  two  young  ladies  in 
regard  to  the  room  occupied  by  their  mother.  A  fact  of  that 
kind  is  ordinarily  one  well  known  in  the  family.  Helen  says, 
that  her  mother  slept  in  the  small  bedroom,  second  story, 
before  October  28,  and  continued  there  until  early  in  Jan- 
uary ;  and  yet,  at  another  place,  her  words  are,  ^^  I  did  not 
know  that  the  Doctor  and  mother  occupied  the  same  room, 
but  I  supposed  so."  According  to  her  account,  the  third 
story  front  room  was  not  used,  except  as  a  family  sitting- 
room,  until  she  was  taken  sick  in  January.  Augusta,  on  the 
other  hand,  states  that,  ^'  most  of  the  time,"  from  the  Ist  of 
May  till  28th  of  October,  her  mother  slept  in  the  third  story 
back  room,  or  fourth  story  front  room,  with  the  exception 
of  a  few  nights  before  the  marriage,  when  she  slept  in  the 
small  room,  second  story,  and  after  the  marriage  occupied 
the  back  room,  second  story,  with  the  Doctor,  until  the  last 
of  December ;  that  she  knocked  at  the  door  almost  every 
morning,  and  her  mother  always  answered  her.  During  this 
entire  period,  it  is  to  be  observed,  that  Helen  supposed  her 
mother  cohabited  with  the  decedent,  though  the  marriage 
had  been  kept  strictly  concealed  from  her ;  and  a  portion  of 
the  same  time  the  cohabitation  was  continued  while  Mre. 
Snodgrass  was  visiting  Mrs.  Cunningham.  Mary  Murphy, 
who  was  there  two  months  prior  to  the  10th  of  November, 
saw  the  wardrobe  bed  in  the  small  room,  second  story,  down 
only  once.  She  made  all  the  beds ;  supposed  that  only  one 
person  slept  in  Dr.  Burdell's  bed ;  that  Mrs.  Cunningham  had 
the  front  attic,  and  says,  "  I  never  knew  of  Mrs.  Cunning- 
ham's sleeping  in  Dr.  Bnrdell's  room."    Hannah  stated,  tliat 
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she  always  supposed  that  Mrs.  Cunningham  slept  in  the 
third  story,  front  room,  after  Mr.  Thayer  left  in  the  fall.  She 
went  there  at  night  for  orders  for  breakfast,  and  saw  her 
there  in  her  night-clothes.  Mary  Donahue,  whose  service 
commenced  26th  I^ovember,  and  who  made  the  beds,  never 
observed  the  wardrobe  bed  down  in  the  small  bedroom  but 
once,  and  then  she  carried  the  feather-bed  to  the  third  story, 
front  room,  two  weeks  before  Christmas.  She  says  she 
^>  always  considered  Mrs.  Cunningham  slept  in  the  third  story 
front  room;"  knocked  there  to  arouse  her  for  breakfast  in' 
the  morning,  and  carried  water,  and  adjusted  the  fire  at 
night  She  judged  from  appearances  that  only  one  person 
slept  in  Dr.  Burdell's  bed,  two  in  Mrs.  Cunningham's5  and, 
frequently,  no  one  in  Mr.  Eckel's.  She  saw  the  key  in  the 
door  communicating  between  Mr.  Eckel's  and  Mrs.  Cunning- 
ham's rooms  once,  and  at  other  times  placed  between  the 
mattresses  on  Mrs.  Cunningham's  bed.  The  young  ladies 
slept  in  the  attic.  She  lieard  them  go  to  their  room ;  knocked 
at  their  door  in  the  morning ;  Helen  was  generally  the  first 
up  in  the  morning ;  the  witness  stopped  at  Mrs.  Cunning- 
ham's room  i^t  bed-time,  and  Mr.  Eckel  was  often  there  in 
the  evening. 

6.  Emily  Sallenbach  testified,  that  Mrs.  Cunningham  and 
Augusta  called  at  her  mother's  rooms,  573  Broadway,  she 
believed  the  28th  of  October,  about  seven  o'clock,  stating 
that  they  came  to  wait  for  a  gentleman.  The  gas  was  not 
yet  lighted.  After  fifteen  or  twenty  minutes,  a  gentleman 
called,  and  the  parties  bid  each  other  good  evening.  .  Mrs. 
Cunningham  exhibited  some  papers  to  this  person,  and  they 
examined  them  together.  After  he  came,  Augusta  played 
on  thQ  piano,  and  the  witness  was  sent  out  of  the  room  for 
a  glass  of  water.  She  saw  no  gloves.  This  was  the  only 
time  the  ladies  were  ever  there  in  company  with  a  gentle- 
man. At  the  Coroner's  inquest,  she  picked  out  Mr.  Eckel 
from  a  number  of  persons,  and  identified  him  as  tlie  man. 
This  witness  is  in  direct  conflict  with  Miss  Augusta  Cunning- 
ham as  to  the  person  present,  and  some  of  the  circumstances 
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'which  occaired  at  the  interview.  There  is  no  satisfactoiy 
determination  of  the  precise  date  when  the  transaction  took 
place,  so  as  to  identify  it  with  the  eyening  of  the  wedding; 
bnt  the  identification  of  Mr.  Eckel,  and  the  examination  of 
the  papers,  connected  with  the  discoveiy  in  Mr.  Eckel's 
secretary  of  documents  belonging  to  Mrs.  Onnningham,  and 
bearing  on  this  case,  indicate  confidential  relations.  Mrs. 
Wilson  and  Mrs.  Williams  state,  that  the  decedent  told  them 
in  December,  the  claimant  ^^  had  a  lover  in  the  honse."  Dr. 
Allen  T.  Smith  testifies,  that  on  the  27th  or  28th  of  Jannarj, 
the  decedent  spoke  to  him  ^  about  Mrs.  Cunningham  and 
Eckel  both  occupying  one  room."  Whether  he  was  justified 
by  any  facts  within  his  knowledge  in  making  this  assertion, 
or  whether  it  was  untrue,  it  seems  probable,  from  the  evi- 
dence  of  Dr.  Parmley  and  Dr.  Main  as  to  the  appearance  of 
a  male  person  in  the  third  story  front  room,  from  the  two 
visits  made  by  the  parties  in  January  to  Cristadoro's  to  select 
a  wig,  and  frt)m  other  circumstances  in  the  case,  that  a 
degree  of  familiar  intimacy  existed,  much  beyond  ordinaiy 
acquaintance.  The  presumption  thus  arising  was  not  re- 
moved by  Mr.  Eckel ;  for,  though  present  some  portion  of 
the  trial,  he  was  not  called  to  testify. 

7.  I  have  not  overlooked  the  suggestion,  that  the  decedent 
was  personated  at  the  wedding  by  Mr.  Eckel ;  nor  the  evi- 
dence of  Dr.  Parmley  in  reference  to  the  transformation  in 
the  appearance  of  a  person  he  saw  in  the  third  story  front 
room,  at  a  date  which  he  thought  was  the  28th  of  October ; 
nor  the  testimony  which  was  adduced  to  show,  that  between 
five  and  six  o'clock  of  that  day,  Dr.  Burdell  was  present  at 
the  delivery  of  Mr.  Eckel's  bookcase ;  nor  the  declarations 
of  ill-will,  on  the  part  of  Mr.  Eckel,  toward  the  decedent, 
stated  to  have  been  made  on  the  26th  and  27th  of  January, 
in  the  presence  of  the  claimant;  nor  the  testimony  of  lir. 
Douglas,  that  he  was  in  company  with  Mr.  Eckel  the  even- 
ing of  October  28.  It  is  not  necessary  to  criticize  this  class 
of  proofs.  The  fact  that  there  is  no  satisfactory  evidence 
pointing  out  the  person  who  simulated  the  decedent  at  the 
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marriage  ceremony  is  not  important,  provided  Bimnlation  be 
proved.  If  the  deed  was  done,  ft  is  not  neceBsarj  to  point 
out  the  instrument^ 

8.  The  character,  imiformity,  and  continuity  of  the  dece« 
dent's  declarations,  after  their  harmony  wfw  distm-bed,  and 
which  bear  upon  the  probability  of  his  being  the  husband 
of  the  claimant,  may  thus  be  indicated : 

(a.)  He  considered  himself  watched,  and  stated  so  to  Mrs. 
Crane,  Mrs.  Denison,  Mrs.  Williams,  Mrs.  Stansbury,  and 
the  Bev.  Mr.  Cox.  Callahan,  Ashton,  and  Hannah,  show 
that  he  was  watched,  and  that  they  were  set  to  listen. 

{h.)  He  frequently  spoke  of  the  claimant  in  terms  of  con- 
tumely and  apprehension.  Dr.  Boberts  testified  that,  when 
conversing  in  October  about  the  suits,  he  denied  any  inten^ 
tion  to  injure  the  claimant,  and  said  he  knew  of  nothing 
wrong  on  her  part ;  but  that  was  an  exception  to  his  usual 
course.  The  articles  of  agreement  settling  the  suits  look 
friendly,  and  guarantee  friendship  ^  but  still  their  reduction 
to  writing  shows  there  was  no  confidence.  What  he  thought 
is  apparent  from  other  sources.  He  said  to  Hector  Moore, 
September  20:  "he  did  not  know  what  he  was  going  to  do 
with  her — that  she  acted  as  if  she  was  determined  to  ruin 
him.'*  In  the  presence  of  Mr.  Crombie,  and  Mr.  Thayer  her 
counsel,  October  23,  when  the  suits  were  discontinued,  he 
charged  her  with  infamous  conduct,  in  terms  I  need  not 
repeat.  To  Mrs.  Wilson,  the  last  of  October,  he  described 
her  as  a  very  "  artful,"  "  dangerous  woman,"  "  always  plan- 
ning." She  told  him  "  she  had  never  been  thwarted  in  her 
life ;  whatever  plans  she  attempted,  she  generally  carried 
through."  To  Mrs.  Williams,  in  December,  he  said  she  was 
*'  a  perfect  fiend,"  and  "  would  as  soon  dirk  a  man  in  the 
street  as  not;"  he  was  "afraid  of  her," — she  was  "plotting." 
To  Mr.  Olney  and  the  Rev.  Mr.  Cox,  in  December  and  Jan- 
uary, he  spoke  of  her  as  "that  woman," — "that  woman  down 
stairs ;"  and  on  the  26th  of  January,  he  characterized  her 
to  Mrs.  Crane  as  a  "  very  artful  woman,  who  would  outwit 
the  devil." 
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{c.)  He  was  generallj  uniform  in  his  declarations  against 
marriage. 

Dr.  Walter  B.  Roberts  states,  he  told  him  ^'  he  never  in- 
tended to  marry ;"  ^^  he  was  preaching  that  to  every  one  he 
met;"  "a  regular  habit."  When  arrested  in  October^  he 
declared  to  Mr.  Frazer,  ^^  he  never  had  promised  her ;  did 
not  wish  to  get  married ;"  to  Clarence  Frazer,  "  he  hoped 
his  hands  would  be  withered  if  he  ever  married"  her ;  to 
Crombie,  the  Deputy  SheriflF,  October  23,  "  he  never  would 
marry  any  woman ;"  to  Mrs.  Wilson,  in  October,  "  he  never 
would  marry  her,  and  he  had  told  her  so ;"  to  Mrs.  Williams, 
in  December,  ^^  she  had  given  up  all  idea  of  getting  him ;"  to 
Hannah  Conlan,  on  New-year's  day,  he  disavowed  matrimo- 
nial inteations,  in  the  very  presence  of  the  claimant;  to  the 
Bev.  Mr.  Cox,  on  the  last  of  January,  "  he  never  had  been 
married,  and  never  meant  to  be  married;"  to  Mrs.  Benja- 
min, January  25,  ^'  he  never  was  married,  and  never  should 
get  married ;"  and  to  Mrs.  Crane,  January  26,  ^^  he  never 
had  been  married,"  and  ^'  he  was  further  from  it  thah  ever." 

{d.)  He  was  violent  and  denunciatory  in  his  language,  and 
emphatic  in  his  injunctions,  that  Mrs.  Stansbury,  with  whom 
he  was  negotiating  a  lease,  should  never  permit  her  to  return 
to  the  house.  ^^  She  is  determined,"  he  said,  ^'  I  shall  marry 
her,  and  I  am  determined  I  won't  marry  her ;"  ^^  he  was 
continually  watched  by  her,"  '^  and  did  not  feel  safe." 

(e.)  He  was  determined  to  compel  her  to  leave  the  pre- 
mises. 

He  said  in  June  to  Mrs.  Wilson,  "  he  was  willing  to  take 
the  house  off  her  hands;  ux  September,  to  Hector  Moore, 
"he  wanted  to  get  her  out;"  in  October,  to  Mr.  Frazer, 
after  the  suits  were  settled,  "  they  were  going  to  leave  31 
Bond  street  the  Ist  of  May;"  in  the  same  month  to  Clarence 
Frazer,  "  he  would  set  fire  to  the  house  if  she  did  not  leave 
after  May ;"  the  same  month,  he  urged  Mrs,  Wilson  to  take 
the  house,  "  he  would  get  Mrs.  Cunningham  to  leave,  even 
if  he  had  to  hire  her."  He  expressed  the  same  wish  to  Mn. 
Willianis,  adding,  that  "  he  wanted  to  get  Mrs,  Cunningham 
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out  of  the  house,  and'he  meant  to  do  so,  if  he  had  to  pay  her 
for  going."  He  spoke  to  the  Rev.  Mr.  Cox,  within  two  weeks 
of  his  death,  of  the  contemplated  change,  and  the  proposed 
letting  to  Mrs.  Stansbmy.  Hannah  Conlan  states,  that  in  the 
evening  of  January  24,  he  said,  "  How  am  I  to  get  rid  of 
these  devils  ?  I  must  get  them  out  of  the  house  some  way ;" 
and  Mary  Donahue,  that  he  exclaimed,  when  he  came  down 
stairs  in  the  afternoon,  ^^  My  Gk>d  I  what  am  I  going  to  do 
with  these  people  ? — ^they  will  have  my  life  at  the  last !"  To 
Mrs.  Crane,  January  26,  he  said,  ^'  Thank  Heaven,  I  will  be 
rid  of  them  all  on  the  1st  of  May ;"  and  to  Allen  T.  Smith, 
January  27  or  28,  "  he  was  determined  to  have  her  out  of  the 
house  the  1st  of  May." 

7.  These  are  his  declarations.  Did  his  acts  correspond  ? 
Mrs.  Stansbury's  narrative  on  this  point  is  clear,  distinct, 
and  forcible.  Sheliad  known  the  decedent  for  twenty  years, 
and  called  on  him  for  professional  attention  the  latter  part 
of  November.  In  the  course  of  conversation,  she  inquired 
if  he  knew  of  any  one  who  had  a  house  to  dispose  of  as  he 
disposed  of  his ;  and  he  replied,  that  he  intended  to  let  his 
house  in  the  spring,  as  he  did  not  ^^ike  the  parties  alto* 
gether."  The  subject  was  renewed  about  the  middle  of 
December ;  he  then  was  more  free ;  stated  that  Mrs.  Cun- 
ningham was  "a  very  bad  woman,  and  he  wished  to  get 
her  out ;  but  she  had  the  house  until  the  1st  of  May,  and 
therefore  she  would  have  to  remain  in  until  then ;"  "  if  she 
did  not  go  out  then  by  fair  means,  he  would  put  her  out  by 
force;"  that  "when  he  was  in  the  house  she  continually 
threw  herself  in  his  way,  and  when  he  was  out,  he  was 
watched."  At  this  time  the  parties  came  to  an  understand- 
ing, that  Min3.  Stansbury  should  have  the  premises  for  one 
year  from  the  ensuing  May,  at  $800  per  annum.  The  12th 
of  January,  Mrs.  Stansbury  called  again ;  he  told  her  he  had 
informed  Mrs.  Cunningham  that  he  had  let  the  premises, 
and  that  she  "  claimed  to  have  a  lease  of  the  house  for  the 
next  year,"  and  would  not  go  out  of  it.  This  brings  me  to 
the  consideration  of  the  lease,  dated  January  24,  found  in  the 
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decedent's  safe  after  his  decease.  Thd  legal  effect  of  that 
paper  is  to  release  all  causes  of  action,  and  it  contains  also 
an  agreement  to  surrender  the  premises,  Ko.  81  Bond  street, 
the  iirst  daj  of  Maj.  The  third  clause  of  the  agreement,  on 
the  settlement  of  the  suits,  originallj  was  written  in  this 
way :  "/n  case  I  remain  and  oocfwpy  the  houee  No,  81  B<mA 
etreetj  as  I  now  do,  I  will  rent  to  Mrs.  Cunningham  the  suits 
of  rooms  she  now  occupies'  -4hird  floor ^  atUOy  and  haeemerU 
— ^at  the  rate  of  $800  a  year."  As  first  drawn,  the  agree- 
ment was  conditional  on  the  decedent's  continuing  to  occupy 
the  premises.  The  words  underscored  were  stricken  out  hy 
a  pen,  and  then  the  contract  was  absolute.  On  the  12th  of 
January,  the  Doctor  told  Mrs.  Stansbury,  that  Mrs.  Cuiming- 
ham  had  set  up  this  claim.  Again,  when  the  suits  were 
settled,  no  release  of  the  causes  of  action  was  signed.  A 
general  release,  drawn  by  the  decedent,  dated  October  18, 
1866,  was  found  unsigned  among  Mrs.  Cunningham's  papers. 
Hius  matters  stood  when  Mr.  Frazer  appears  to  have  met 
Mr.  Thayer,  and  learned  from  him  that  the  suits  were  not 
^^ settled,"  but  ^^discontinued."  This  he  communicated  to 
the  decedent,  Saturday,  January  24,  about  4  P.M.,  who  said 
"  very  Uttle,"  and  "  turned  immediately  away." 

Dr.  E.  A.  L.  Eoberts  testifies,  that  about  the  beginning  of 
December,  the  claimant  told  him,  "  she  was  foolish  for  dis- 
oontinuing  the  suits ;"  she  had  been  to  her  counsel  again,  but 
^'  he  would  not  have  anything  to  do  with  it."  Here,  then,  were 
these  two  outstanding  claims  brought  to  the  decedent's  notice 
— the  lease  and  the  causes  of  action  in  the  suits.  No  doubt, 
as  he  turned  away  from  Mr.  Frazer,  he  went  immediately 
hon^e.  On  that  day  there  was  a  disturbance  in  the  house : 
Hannah  says,  a  cry  of  '^  murder  I"  The  Doctor  came  down 
and  went  out,  as  was  supposed,  for  the  police ;  but  at  Helen's 
intercession,  on  his  return  to  the  door,  went  up  stairs.  Maiy 
Donahue  testifies  that  she  said,  <'  O  Doctor,  for  God's  sake 
come  in,  and  come  up  stairs,  and  FU  get  my  mother  to  give 
you  up  those  papers!"  Hannah  says,  Mrs.  Cunningham 
stated  this  difficulty  to  be  ^^  about  signing  a  paper,  but  she 
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never  would."  Dr.  Burdell  showed  the  release,  signed,  to 
Mr.  Frazer  the  next  morning,  January  25,  stating,  that  he, had 
obtained  it  from  the  claimant  the  night  before ;  and  also,  the 
same  day  to  Miss  Hubbard,  saying  that  there  had  been  trou-» 
ble;  "Helen  told  him  to  go  and  get  his  dinner,  and  her 
mother  would  sign  it  that  night"  The  document  was  next 
exhibited  to  Dr.  Allen  T.  Smith,  on  Tuesday  or  Wednesday, 
January  27  or  28,  in  connection  with  the  statement  that  "  it 
was  a  general  release  and  an  agreement  to  leave  the  house 
the  let  of  May."  Finally,  January,  80,  about  2^  or  8  o'clock, 
the  decedent  told  Mrs.  Stansbury,  "  it  was  all  settled  with 
Mrs.  Cjinningham" — "^  there  would  be  no  trouble."  At  that 
time  he  accompanied  Mrs.  Btansbury  through  the  house,  and 
when  the  examination  of  the  premises  had  been  made,  read 
over  the  agreement  to  let,  and  stated  that  Mr.  Stansbury  was 
to  call  the  next  morning  to  sign  the  document.  The  morning 
came,  and  he  was  found  dead  in  his  room,  and  Mrs.  Cunning- 
ham claimed  to  be  his  widow.        "^ 

It  becomes  my  duty  to  pronounce  against  this  allegation 
of  marriage.  The  reasons  leading  to  this  conclusion  may  be 
summarily  stated  thus : 

1.  The  marriage  was  clandestine — ^and  there  is  no  pre- 
sumption in  favor  of  a  secret  marriage,  not  preceded  nor 
followed  by  cohabitation. 

2.  The  clergyman  selected  was  unknown  to  the  parties. 

8.  The  place  appointed  was  distant  from  the  decedent's 
residence. 

4.  The  only  witness  chosen  to  be  present  was  one  of  the 
daughters  of  the  claimant. 

6.  The  witness  is  contradicted  by  her  own  statements, 
made  under  oath  at  different  times,  and  by  other  evidence. 

6.  There  is  no  sufficient  identification  of  the  decedent — ^no 
act  of  recognition  on  the  part  of  the  clergyman-^but  only 
resemblance  indicated. 

7.  The  certificate  of  the  marriage  affords  no  evidence  of 
identification. 

8.  The  certificate  is  incorrect  as  to  the  name  of  the  deoed- 
Vol.  IV.— 82. 
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enty  and  evinces  ignorance  or  error  as  to  the  place  of  his 
nativity. 

»  9.  There  were  suBpicione  circnnifitancee  attending  the  trans- 
action. 

10.  The  marriage  was  not  confided  by  the  claimant  to  any 
member  of  her  family,  save  one. 

11.  There  was  no  private  or  public  acknowledgment  of 
cohabitation ;  bnt  the  alleged  parties  lived  as  single  persons. 

12.  On  the  part  of  the  claimant  there  were  confidential 
relations  with  another  person,  in  respect  to  whom  the  deced- 
ent charged  improper  intimacy. 

13.  The  terms  of  the  settlement  of  the  snits  alleged  to 
have  led  to  the  marriage  are  in  writing,  and  exclude  the 
assertion  of  other  terms. 

14.  The  marriage  took  place  after  the  settlement  had  been 
concluded  and  carried  out. 

16.  The  claimant  executed  written  instruments  to  the  de- 
cedent in  her  own  name  after  the  marriage.  She  assigned  a 
judgment;  he  drew  a  check  to  her  order,  she  endorsed  it; 
and  he  swore  to  an  affidavit :  in  all  which  she  was  described 
by  her  own  name. 

16.  At  the  settlement  of  the  suits  she  stipulated  for  a  new 
lease  of  the  house. 

17.  Shortly  before  the  decedent's  death  she  released  all 
causes  of  action,  and  abandoned  her  agreement  for  a  lease, 

18.  He  spoke  of  her  with  contumely  and  reproach,  and 
made  repeated  declarations  against  marriage. 

19.  He  was  determined  to  compel  her  to  leave  the  premises, 
and  a  new  lease  to  another  party  was  about  to  be  executed, 

20.  The  marriage  was  first  announced  after  his  death. 
This  is  not  a  case  where  the  proofs  have  left  the  mind  df 

the  court  in  doubt.  Not  only  are  they  insufficient  to  affirm 
the  marriage,  but  in  my  view  they  utterly  negative  and  over* 
turn  it.  There  is  not  a  solitary  sign  of  that  relation,  but  at 
every  point  facts  stand  out  wholly  inconsistent  with  a  matri- 
monial union,  from  the  23d  of  October  until  the  decedent 
was  carried  to  his  gi'ave ;  speech,  writing,  and  actions  which 
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express  more  than  either,  constontlj  proclaim  that  the  parties 
were  single.    We  find  the  decedent  and  the  claimant  at  one 
time  upon  terms  of  mutual  kindness,  attention,  and  daily 
intercoorse.    This  concord  was  unbroken  until,  on  the  one 
side,  jealousy,  and  on  the  other  suspicions  of  treachery  and 
improper  dealing,  gave  it  a  blow  from  which  it  never  recov- 
ered. From  that  period  until  the  decease  of  Dr.  Burdell,  I  can 
discover  nothing  but  a  mutual  struggle, — on  the  part  of  the 
man  to  eject  the  woman  from  the  house,  and  relieve  himself 
from  her  presence  and  influence,— and  on  the  part  of  the 
woman  an  unceasing  and  persistent  determination  not  to  be 
driven  from  the  strong  position  she  occupied  in  the  very  cen- 
tre of  his  house.    He  charges  her  with  stealing>r-she  assails 
him  with  actions  for  slander  and  breach  of  promise  of  mar- 
riage ;  and  then  the  condbatants  draw  off,  and  the  suits  are 
discontinued.    At  this  point  the  claimant  insists  that  a  mar- 
riage was  consummated — ^not  through  affection,  for  the  ab- 
sence of  that  is  apparent — ^but  through  fear,  by  intimidation 
— ^in  fact,  by  coercion,  the  decedent  having  presented  to  him 
two  alternatives — ^to  marry  his  assailant,  or  to  face  her  attack 
and  defend  the  suits.    But  it  must  be  remembered,  that  the 
suits,  if  continued,  would  have  been  likely  to  affect  the  plain- 
tiff's character  as  well  as  the  defendant's;  and  the  latter 
might,  therefore,  well  doubt  whether  they  would  ever  be 
pressed,  even  if  he  remain  passive.    The  application  of  the 
Doctor  for  a  subpoena  to  Mrs.  Cunningham,  on  a  charge  of 
stealing,  shows  that  he  had  no  intention  of  submitting  quietly. 
Finally,  all  proceedings  are  abandoned  on  both  sides,  the 
terms  of  the  compromise  are  committed  to  writing,  and  the 
settlement  was  closed  the  23d  day  of  October,  five  days 
before  the  alleged  nuptials.    Such  an  important  element  in 
the  arrangement  as  a  compulsory  marriage,  would  hardly 
have  been  left  by  a  suspicious  and  vigilant  party  to  be  exe- 
cuted subsequently.    The  stipulations  of  settlement  between 
antagonists  are  ordinarily  consummated  on  both  sides  simulta- 
neously.   Indeed,  if  a  marriage  were  understood  as  a  part  of 
this  adjustment,  there  would  have  been  no  formal  adjustment 
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at  all ;  the  marriage  itself,  tmiting  the  parties  together,  would 
have  inBtantaiieoosly  given  the  wife  a  home  in  her  husband's 
house  without  a  rent  charge ;  would,  by  its  necessary  effect, 
have  blotted  out  all  causes  of  action,  and  rendered  useless  and 
futile  all  agreements  and  all  releases.  The  whole  process  of 
determining  these  controversies,  then,  raises  the  strongest 
presumption  against  even  a  voluntary  marriage  intended 
shortly  to  be  solemnized,  and  is  utterly  repugnant  to  a  com- 
pulBory  marriage,  insisted  upon  as  one  of  the  terms  of  the 
settlement.  Let  jas  look  a  moment  at  some  of  the  facts. 
The  decedent  had,  in  the  summer,  ceased  to  take  his  meals 
in  the  house.  Did  he  return  after  the  alleged  marriage}  He 
had  spoken  of  Mrs.  Cunningham  as  an  artful  and  dangerous 
woman.  Did  he  desist  from  such  representations  to  his  con- 
fidential friends  after  the  alleged  marriage  ?  Was  it  his  wife 
he  thus  characterized  and  abused  in  the  most  bitter  and  ven- 
omous terms — ^a  woman  whom  he  had  taken  to  his  bed,  and 
whom  he  exjJected  to  recognize  in  a  few  months  before  the 
world,  by  his  name,  and  as  the  partner  of  his  station  and 
wealth  I  Was  it  a  proposed  wife  who  took  a  new  lease  of 
the  house  in  the  agreement  of  October  28  ?  Was  it  a  pro- 
posed wife  whom  he  desired  to  sign  the  unexecuted  release 
of  all  causes  of  action  the  18th  of  October?  Was  it  his  wife 
with  whom  he  was  dealing  on  the  14th  of  November,  when  he 
drew  his  check  to  the  order  of  "  £.  A.  Cunningham,"  and  she 
endorsed  it  in  that  name,  and  when,  by  the  same  name,  and, 
on  the  same  day,  she  assigned  to  nim  the  Burdell  judgment, 
and  on  the  19th  of  November,  appeared  before  a  Conmiis- 
sioner  and  acknowledged  the  instrument,  Mr.  Thayer,  the 
counsel,  swearing  to  her  identity  as  "Emma  A.  Cunning- 
ham ?"  Was  it  his  wife  the  decedent  described  in  his  affi* 
davit,  sworn  the  24th  day  of  November,  and  found  in  Mr. 
Eckel's  possession,  as  "  Mrs.  E.  A.  Cunningham  ?"  Was  it 
his  wife  who  he  feared  would  renew  the  suits  in  January, 
and  who  signed  the  release  of  January  24,  in  the  name  "  E. 
A.  Cunningham?"  Again,  he  was  about  letting,  for  the 
ensuing  year,  the  portion  of  No.  31  Bond  street,  not  occupied 
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by  himself,  reserving  some  apartments  for  his  own  ose.  Ab 
early  as  Jane  he  had  began  the  straggle  to  be  free.  Step  by 
step  may  be  traced  the  progress  of  his  efforts  to  remove  the 
claimant;  and  finally,  when,  after  a  scene  of  violence  on 
Saturday,  Janaary  24,  he  procared  a  written  agreement  to 
surrender  the  premises  on  the  first  of  May,  he  proceeded  to 
consummate  the  long  pending  negotiation  with  Mrs.  Btans- 
buiy;  and  the  afternoon  of  Friday,  30th,  announced  the 
papers  ready  for  signature  the  next  day.  These  facts  are  not 
to  be  mistaken — ^his  purpose  was  understood  by  h^r,  declared 
by  him.  Were  these  two  persons  standing  at  this  point  of 
antagonism,  husband  and  wife?  Were  they  mutually  con- 
scious of  a  lawful  marriage  t  Here  was  a  woman  of  energy 
and  determination,  supposed  to  be  equal  to  the  task  of  forcing 
him  into  compulsory  wedlock — ^alleged  to  be  then  holding  in 
her  hands  the  fruits  of  that  bold  project,  invested  with  a 
right  of  dower  in  his  estate,  a  title  to  abide  in  his  house,  and 
receive  maintenance  and  support — able  at  any  moment  to 
proclaim  her  rights  to  the  public  and  enforce  them  before 
tribunals  of  justice,  and  her  alleged  husband  was  on  the  eve 
of  signing  an  instrument  which  in  a  few  months  would  eject 
her  and  her  family,  and  introduce  others  in  their  stead.  That 
little  paper,  signed  by  Mr.  Marvin, — ^the  certificate  of  mar^ 
riage, — ^if  it  certified  the  truth,  was  a  potent  argument  against 
the  contemplated  deed ;  but  not  a  sound  was  heard,  and  the 
name  of  wife  never  passed  her  lips,  until  death  arrested  the 
consummation  of  the  act,  and  she  declared  herself  the  widow 
of  the  deceased.  Under  such  startling  and  extraordinary  cir* 
cumstances,  it  is  impossible  to  believe  that  these  parties  thus, 
for  the  space  of  three  months,  dealing,  acting  with,  and  treat- 
ing each  other — both  holding  themselves  out  to  the  world  as 
single,  and  each  toward  the  other  behaving  in  a  manner 
wholly  inconsistent  with  the  marital  relation — ^were  man  and 
wife!  We  must  treat  such  a  case,  in  the  conclusions  we  draWf 
according  to  the  ordinary  course  of  human  nature.  Conduct 
improbable,  unreasonable,  absurd,  and  inexplicable,  in  view 
of  one  relation,  but  natural,  reasonable,  probable,  and  expli* 
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cable,  in  view  of  another  relation,  poseesBes  an  oyerwhehning 
power  in  determining  the  relation,  and  deciding  between 
truth  and  falsehood.  A  series  of  circnmstances,  snch  as  in 
Providence  has  been  developed  in  this  canse,  showing  at  everj 
step  and  link  a  connected  and  harmonious  chain  of  evidence 
against  this  pretended  marriage,  cannot  be  fabricated ;  it  is 
the  result  of  a  natural  process ;  it  strikes  the  mind  with  irre- 
sistible force,  and  leads  to  entire  satisfaction  and  conviction 
that  the  decedent  was  unmarried  at  the  time  he  came  to  his 
unhappy  death. 

Let  an  order  be  entered  declaring  that  Emma  Augusta 
Ounningham  is  not  the  widow  of  the  deceased,  and  directing 
that  letters  of  administration  be  issued  to  the  decedent's  next 
of  kin,  on  giving  the  proper  security. 
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[The  Law  of  Bubial,  in  its  relationB  to  the  place  of  inter- 
ment and  the  protection  of  the  dead  body,  belongs  to  the 
class  of  topics  falling  under  the  consideration  of  the  Ecclesi* 
astical  Oonrts.  The  subject  is  one  of  great  interest,  and  has 
been  examined  with  ability  and  learning  in  a  report  by  the 
Hon.  Samuel  B.  Buggies,  Beferee,  appointed  by  the  Supreme 
Court,  in  the  matter  of  the  widening  of  Beekman  street,  in 
the  city  of  New-'York,  from  which  the  following  note  has 
been  prepared.] 

iroTB. 

'  The  order  of  reference  was  granted  on  the  prayer  of  the 
Oorporation  of  the  Brick  Presbyterian  Church  in  the  City 
of  New-York,  which  stated,  among  other  things,  that  the 
Commissioners  of  Estimate  and  Assessment  in  the  above  en- 
titled proceeding  for  widening  Beekman-street,  had  awarded 
the  sum  of  twenty-eight  thousand  dollars  for  the  loss  and 
damage  to  the  owners,  proprietors,  and  parties  interested  in 
a  certain  piece  of  land  described  in  said  petition,  and  neces- 
sary to  be  taken  for  widening  said  street ;  that  the  said  owners, 
proprietors,  and  parties  interested  in  said  piece  of  land,  being 
unknown  or  not  fully  known  to  said  Commissioners,  the  sai4 
amount  of  twenty-eight  thousand  dollars  had  been  paid  to 
the  Chamberlain  of  the  City  of  If  ew- York,  to  abide  the  order 
of  this  Court  in  the  premises ;  that  in  the  piece  of  land  so 
taken,  there  were  embraced  certain  '^  vaults  for  the  burial 
of  the  dead,  in  which  various  individuals  claimed  rights  of 
interment,  and  the  use  thereof,  as  vaults,  for  the  burial  of  the 
dead ;"  and  that,  subject  to  the  rights  of  the  said  vault-hold- 
ers, the  said  Corporation  of  the  Brick  Presbyterian  Church 
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were  entitled  to  the  whole  of  eaid  sum  of  twenty-eight  thou- 
sand doUara  awarded  as  aforesaid. 

The  order  of  the  Court  upon  said  petition  directed  the 
Beferee  *'  to  take  proof  of  the  £EU^tB  contained  in  the  said 
petition,  and  to  ascertain  the  parties  interested  in  the  said 
fund,  and  the  proportions  thereof  to  which  thej  are  entitled 
respectirely,  and  to  report  thereon,  with  the  substance  of  the 
proofsi  and  his  opinion."  It  further  directed,  that  ^  before 
proceeding  with  said  reference,  the  yault-owners  interested 
in  the  premises  have  notice  of  such  reference." 

The  Beferee,  before  proceeding  with  said  reference,  caused 
notice  to  be  given,  in  obedience  to  said  order,  to  all  peisons 
claiming  any  interest  in  said  premises,  whether  as  vault- 
owners  or  otherwise,  to  appear  before  him  at  a  time  speci- 
fied in  said  notice,'  and  produce  proof  of  such  interest.  Pur- 
suant to  the  notice  so  given,  the  Beferee  was  duly  attended 
on  said  reference  by  the  petitioners,  the  Corporation  of  the 
Brick  Presbyterian  Church ;  by  the  Counsel  of  the  Mayor, 
Aldermen,  and  Commonalty  of  the  City  of  New-York ;  by 
nuitaerous  parties  claiming  interests  in  the  vaults  mentioned 
in  the  said  petition,  and  also  by  a  party  claiming  an  inter- 
est in  a  certain  grave,  embraced  within  the  piece  of  land 
taken  as  aforesaid. 

It  appeared,  from  the  ancient  records  of  said  church,  that 
on  the  Slst  of  May,  1769,  its  trustees  passed  a  resolution  to 
grant  ^^  the  privilege  of  purchasing  ground  for  bnrying- 
vaults  in  the  new  church-yard,'^  (meaning  the  cemetery  in 
question,)  '^  to  such  persons  as  should  apply  for  them,  on  the 
.same  terms  and  of  the  same  dimensions  as  such  are  granted 
by  the  Dutch  Consistory;"  and  that  on  the  Sth  of  June  next 
following,  a  report  being  made  that  the  Dutch  Consistory 
granted  ^<  vaults  18^  feet  by  10^  in  the  clear,  with  room  for 
the  steps,  in  fee  for  ever,  for  fifteen  pounds,  subject  to  all  the 
usual  charges  of  burial,  except  paying  for  the  groimd,"  the 
Bald  trustees  thereupon  resolved,  that  they  would  ^  grant  the 
privilege  of  vaults  in  the  new  church  on  die  aforesaid  terms." 
Numerous  vaults  for  the  interment  of  the  dead  were  there- 


APPENDIX.  6C5 


LAW  or  BURUL. 


upon  constracted  in  said  cemetery,  between  the  years  1769 
and  1791,  thirteen  of  which  were  embraced  within  the  strip 
of  fifteen  feet  taken  for  widening  Beekman-street.  One  of  the 
thirteen,  called  ^'The  Minister's  Yaolt,"  belonged  to  the 
chnrch.  The  other  twelve  belonged  to  yariouB  individuals, 
whose  descendants  and  representatives  appear  on  the  present 
reference. 

No  monument  or  other  structure  was  ever  erected  over 
any  of  the  vaults.  They  were  built  entirely  under  ground, 
and  were  covered  by  horizontal  stone  tablets,  lying  even  with 
the  surface.  The  vaults  were  never  used  for  any  purpose  but 
the  interment  of'the  dead. 

The  persons  now  claiming  lo  own  said  vaults  have  made 
diligent  search  to  find  grants,  or  other  written  evidences  of 
title  to  the  same ;  but  none  have  been  found,  except  for  two 
of  them*.  The  claimants  have  shown  uninterrupted  posses- 
sion of  the  vaults,  in  their  ancestors  and  their  descendants^ 
for  upwards  of  sixty  years,  claiming  title  thereto  in  fee. 

The  grant  of  the  vault  numbered  11  was  made  on  the  23d 
of  November,  1771,  and  is,  in  form,  a  conveyance  in  fee  of 
said  vault,  describing  it  as  *'  all  that  small  parcel  of  ground 
under  the  earth,  being  part  of  the  land"  of  the  grantors, 
with  ^^  a  way,  or  liberty,  to  pass  and  repass  to  and  from  the 
same,  and  to  open  the  ground  for  the  purpose  of  makmg 
interments,"  and  *'  also  free  liberty  to  cover  the  passage  or 
entry  into  the  same  vault  with  a  stone  or  stones,  even  with 
the  surface  of  the  ground." 

The  grant  of  the  vault  numbered  7  was  nmde  on  the  21st 
of  April,  1790,  and  is,  in  form,  a  lease  for  999  years,  at  a 
nominal  rent,  of  premises  described  as  ^^  a  piece  and  parcel 
of  ground,  13^  feet  in  length,  and  10|  feet  in  breadth,  for  the 
purpose  of  constructing  a  vault  for  the  interment  of  the  dead, 
being  part  of  the  cemetery,  or  burial-ground,  belonging  to  the 
Presbyterian  Church,  and  adjoining  to  Beekman  street ;"  and 
it  contains  the  express  proviso,  ^^  that  neither  the  said  party 
of  the  second  part,  his  heirs  or  assigns,  shall  apply  or  appro- 
priate  the  piece  or  parcel  of  ground  above  described,  or 
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anj  part  thereof,  to  any  use  or  pnipose  whatever,  other  than 
the  interment  of  the  dead." 

The  claimants  of  the  ten  yaults,  for  which  no  paper  title 
is  produced,  contended,  that  grants  mnst  legally  be  presumed, 
similar  in  form  and  effect  to  the  one  or  the  other  of  the  two 
which  are  now  produced. 

Ten  of  the  vaults  were  inmxediatelj  in  front  of  the  church. 
The  other  two  were  in  the  spaces  at  the  two  ends,  which  also 
contained  about  eighty  graves. 

The  ownership  of  the  twelve  vaults  in  question  was  gener- 
ally  shown  by  proving  their  descent  to  the  claimants  from  the 
ancestors  whose  names  are  inscribed  on  the  f  espective  tablets. 

"So  proof  was  made  of  the  cost  of  building  the  vaults.  It 
was  shown  that  the  cost  of  a  new  vault  in  Greenwood  Ceme- 
tery, 9  feet  by  15,  was  from,  one  hundred  and  ninety  to  two 
hundred  and  twenty  dollars ;  of  the  plot  of  land,  one  hun* 
dred  and  ten  dollars ;  and  of  the  iron  railing  around  it,  from 
one  hundred  and  thirty  to  two  hundred  and  thirty-nine 
dollars.  The  expense  of  removing  and  re-interring  the  bodies 
varied  from  forty-eight  to  one  hundred  and  fifty  dollars. 

The  average  amounV  expended  in  these  items  has  been: 
for  the  new  vault,  $200 ;  the  plot  of  land,  $110 ;  the  iron 
railing,  $180 ;  and  for  removing  and  reinterring  the  bodies, 
$100 ;  in  all,  $590.  This  was  the  precise  amount  paid  by 
one  of  the  proprietors:  another  expended  $669 ;  and  another, 
$972.62.  In  the  latter  case,  the  railing  inclosed  a  larger 
plot  of  land,  and  cost  $501.75. 

The  bodies  in  the  eighty  graves,  about  one  hundred  in 
number,  were  all  removed  by  the  church.  The  graves  gen- 
erally contained  but  a  single  body ;  but  five  or  six  held  two. 
One  held  three,  another  four,  and  one  held  six* 

The  individuals  buried  in  the  eighty  graves  were  identiiied 
in  only  five  instances ;  three  of  whom  were  reburied  else- 
where by  the  church,  with  the  consent  of  their  relatives. 
Another,  lying  in  a  grave  covered  with  a  tomb-stone,  in- 
scribed, "  Pierson,"  was  deposited  under  the  church,  where 
it  remained  unclaimed;  and  the  fifth  was  Moses  Sherwood, 
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whose  remains  lay  in  a  separate  grave,  indicated  by  a  marble 
head-stone,  bearing  the  name  of  ^^  Sherwood."  Ko  claim 
was  made  for  disturbing  any  of  the  eighty  graves,  except 
the  one  last  mentioned.  The  remains  of  the  hundred  bodies 
found  in  the  other  graves  were  inclosed  in  ten  large  bozeS| 
and  temporarily  placed  under  the  church. 

The  remains  of  Moses  Sherwood  were  identified  by  his 
daughter,  Maria  Sniith,  by  a  ribbon  by  which  his  hair  was 
tied  in  a  gtietie^  found  lying  with  his  skull  and  bones.  These 
relics  were  kept  separate,  and  deposited  under  the  church, 
until  it  should  be  legally  ascertained  who  had  the  legal  right 
to  re-inter  them,  and  whose  duty  it  was  to  defray  the  necessary 
expense.  The  daughter,  Maria  Smith,  acting  for  herself  and 
her  sister,  and  for  the  descendants  of  her  brothers  and  sisters, 
five  in  all,  who  have  died,  claimed  that  they  be'  re-interred 
in  a  separate  grave,  in  such  suitable  locality  as  she  might 
select;  that  the  existing  monument  be  erected  over  such 
grave,  and  that  the  necessary  expense  be  defrayed  out  of  the 
present  fund  in  court  The  authorities  of  the  church  inters 
posed  no  objection  to  this  claim;  they  desired  only  the  decent 
and  legal  re-interment  of  all  the  bodies  disturbed  by  the 
widening  of  the  street :  but,  in  view  of  the  importance  of  the 
principle  involved,  they  asked  for  the  direction  of  the  coilrt. 

There  was  no  proof  that  any  burial  fee,  or  other  equivalent, 
was  ever  paid  to  the  church  for  permitting  said  Moses  Sher- 
wood to  be  buried  in  their  cemetery.  It  appeared  only  that 
he  was  buried  there  in  1801;  that  the  tomb-stone  was  erected 
at  the  time  to  mark  his  grave,  and  quietly  stood  there  over 
his  remains,  until  they  were  thrust  aside  by  the  Oity  Cor- 
poration, to  give  place  to  the  cart-ways  and  foot-walks  of 
Beekman  street,  as  widened. 

Upon  these  facts,  the  opinion  of  Mr.  Buggies,  the  Beferee, 
which  was  reported  to  the  Oourt,  purisuant  to  its  order,  was 
as  follows : 

1.  What  are  the  respective  rights  of  the  Brick  Presby- 
terian Ohurch,  and  of  the  vault-owners,  in  the  said  fund  f 
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It  IB  claimed  in  behalf  of  the  vault-ownerB,  that  the  grantB 
from  the  ohnrch  were  intended  to  convey,  and  did  legaUy 
convey,  the  fee  of  the  land  occupied  by  the  vaults  and  their 
steps :  that  the  church  retained  no  legal  estate  or  interest  in  the 
land  so  conveyed,  and  can  not  rightfully  claim  any  portion 
of  the  sum  awarded  as  its  value :  but  that  said  vault-owners 
are  entitled  each  to  their  rateable  proportion  of  the  sum 
awarded ;  to  wit,  in  the  ratio  borne  by  the  area  of  the  land 
occupied  by  said  vaults  and  steps,  to  the  area  of  the  whole 
of  the  land  taken,  being,  as  shown  by  the  proofs,  $2,052.80 
for  each  vault 

This  claim  is  contested  by  the  church,  on  the  gronnd  that 
the  grants  of  the  vaults  were  not  intended  to  convey,  and 
did  not  convey,  any  portion  of  the  legal  fee,  but  only  a  privi- 
lege or  easement  in  the  land  to  bury  the  dead ;  that  the  whole 
legal  estate  in  the  laud  remained  in  the  church,  subject  only 
io  such  privilege  or  easement ;  and  that  the  possession  of  such 
of  the  vault-owners  who  produce  no  grant  or  paper  title 
proves  only  that,  as  occupants,  they  were  enjoying  a  similar 
privilege  or  easement. 

Tlie  Referee  does  not  feel  at  liberty  to  inquire  how  far 
this  legal  view  of  the  grants  was  borrect,  for  the  reason  -that 
the  question  has  been  distinctly  and  authoritatively  settled 
by  his  Honor  Yice-Chancellor  McCoun,  in  the  case  reported 
in  8  Ednjoards^  Chmcery  Reports^  p.  156,  involving  the  legal 
construction  of  these  very  grants.  The  judgment  in  that  case 
was,  that  the  grants  "  conferred  a  tiUe  to  the  laiid^  and  not 
a  mere  "  easement  or  privilege  to  inter  the  dead."  The  Vice- 
Ohancellor,  however,  expressed  his  opinion  that  the  grants 
conveyed  a  '^  base  fee,"  and  not  a  fee  simple  absolute ;  and  it 
is  therefore  necessary  to  determine  practically  the  pecuniary 
value  of  the  interest  so  defined  to  be  a  base-fee,  by  ascertaining 
how  far  it  falls  short  of  a  fee  simple  absolute.  The  one  is 
necessarily  less  than  the  other.  The  unqualified  estate  in  fee 
simple  absolute  is  shown,  as  above,  to  be  $2,052.80.  How 
much  is  abstracted  from  that  value,  by  the  qualification  of 
its  mode  of  enjoyment  ?    What  is  the  extent  of  that  qualifi- 
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cation t    How  much,  and  how  far  does  it  ^^  debase"  the 
fee? 

The  qualification  does  not  debase  or  impair  the  fee,  b j  an j 
limitation  of  time.  The  hdhend/wm  of  the  grant  of  the  vanlt 
Ko.  11  is  to  the  grantees,  their  heirs  and  assigns  for  ever. 
The  lease  of  the  vault  Ko.  7  is  for  999  years,  which  for  all 
practical  purposes  is  equivalent  to  a  grant  in  perpetuity. 
The  usufruct  being  thus  perpetual,  it  is  practically  unimpor- 
tant whether  the  grant  which  secures  it  operates  techni*^ 
cally  to  convey  a  "  fee,"  or  only  an  "  easement."  The  pro- 
prietor of  a  perpetual  easement  to  bury  the  dead  virtually 
possesses  a  right,  in  aU  pecuniary  respects  as  valuable,  as  a 
technical  fee  in  the  land  restricted  to  that  single  use.  The 
mode  of  enjoyment,  the  power  of  enjoyment,  and  the  perpe* 
tuity  of  enjoyment,  are  precisely  alil^  in  both.  But  a  per- 
petuity of  enjoyment  of  land  does  not  necessarily  comprise 
its  whole  pecuniary  value.  A  ^^fee"  in  land  meaps  nothing 
but  an  estate  of  inheritance  therein,  and  irot  necessarily  its 
whole  usufruct.  It  may  embrace,  as  in  the  present  case  it 
does  embrace,  only  a  portion  of  the  usufruct.  The  word 
measures  only  the  duration  of  the  estate.  It  defines  its 
quantity,  but  not  its  quality.  A  fee  is  rendered  ^'  base,"  by 
debasing  not  the  quantity,  but  the  quality  of  .the  estate — by 
limiting  not  the  duration,  but  the  mode  of  enjoyment.  It  is 
**  qualified,"  and  thereby  debased,  by  narrowing,  by  abridg- 
ing, by  definiiig,  the  otherwise  unlimited  power  of  enjoyment 
— ^by  singling  out  the  ^^quaU^^  modo^  the  specific  mode  of 
usufruct,  and  thereby  excluding  all  other  modes. 

The  only  pecuniary  value  of  land  is  in  its  usufruct ;  and 
the  whole  pectmiary  value  of  a  fee  in  land  can  therefore  only 
be  found  in  the  absolutely  unrestricted  right  to  every  possi- 
ble mode  of  usufruct.  K  any  mode  whatever  be  subtracted 
or  withheld,  the  pecuniary  value  is  reduced  precisely  to  that 
extent.  In  the  case  above  cited,  his  Honor  the  Yice-Chan- 
cellor,  in  stating  th^t  the  vault-owners  took  ^^a  base  fee, 
muih  as  had  been  conveyed  to  the  churchy^  evidently  intended 
to  assert  only,  that  the  two  estates  were  of  the  same  legal 
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species,  not  that  thej  were  equal  or  equivalent  in  a  pecnmaxy 
sense.  Thej  were  both  "  base"  fees,  bnt  they  differed  most 
essentially  in  the  extent  of  the  qualification  of  their  modea 
of  enjoyment,  and  consequently  in  their  comparative  degrees 
of  debasement.  The  restrictions  on  the  usufructuary  right 
of  the  church,  debarred  it  only  from  uses  which  should  be 
both  private  and  secular,  leaving  open,  without  stint  or  limit, 
the  whole  field  of  public  usufruct,  whether  religious  or  secu- 
lar; while  the  vault-owners  were  absolutely  cut  off  from 
every  possible  or  imaginable  mode  of  use,  except  the  onei 
single,  solitary  office  of  interring  the  dead. 

IN'or  must  we  unduly  enlarge  the  legal  comprehensiveness 
of  the  word  ^'  land,"  as  used  in  these  grants,  or  of  ^^  ground," 
if  taken  to  be  synonymous  with  it.    The  remarkably  com- 
prehensive definitions  of  ^^  land "  by  legal  writers,  cannot  be 
taken  in  the  present  case  without  due  restriction.    Black- 
stone  declares  that  it  includes  ^'  not  only  the  face  of  the  earth, 
but  everything  under  it  or  over  it :"  that  "  by  the  name  of 
land,  which  is  rwmefn,  genertUissvrn'wnVy  every  thing  terrestrial 
will  pass !"    (2  Gomm.  19.)    Sir  Edward  Coke,  in  the  First 
Institute,  4  a,  in  an  animated  eulogy  of  ^'  land,"  as  the  ''  hab- 
itation and  resting-place  of  man,"  and  ^^  the  best  of  the  four 
elements,"  expatiates  glowingly  on  its  various  uses.    ^^  Out 
of  it,"  says  he,  ^^  cometh  man's  food,  and  bread  that  strength- 
ens man's  heart,  and  wine  that  gladdeth  the  heart  of  man, 
and  oyle  that  maketh  him  a  cheerful  countenance ;"  *  *  <^  it  is 
replenished  with  hidden  treasures,  metals,  and  precious  stones, 
and  many  other  things,  for  profit,  ornament  and  pleasure ;" 
and  in  a  still  higher  strain,  concludes,  that  ^'  the  earth  hath 
in  law  a  great  extent  upwards,  not  only  of  water,  as  hath 
been  said,  but  of  ayre  and  all  other  things  even  up  to  heaven : 
for  cvjus  est  solum^  ejus  est  usque  ad  (xdtmi " — to  which  legal 
definition,  some  of  the  older  writers,  either  penetrating  more 
deeply  into  the  subject,  or  regarding  it  from  a  different  point 
of  view,  have  subjoined,  "  usgus  ad  mferosP^ 

If  these,  then,  are  the  proper  boundaries,  and  attributes, 
and  properties  of  ^'land,"  when  conveyed  in  fee  simple 
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absolute,  which  of  them  can  legally  be  assigned  to  the 
*^  land"  or  ground  now  under  consideration  ?  Does  it,  in 
truth,  embrace  "everything  terrestrial?"  Does  it,  in  fact, 
include  "not  only  the  face  of  the  earth,  but  everything 
tinder  it  and  over  it?"  If  it  include  the  whole  of  the 
"^2ti^,"  does  it  indeed  extend  upwards,  ^^icsqice  ad  ccdv/mV^ 
Does  it  extend  a  single  hairbreadth  above  the  surface  of 
the  earth  ?  The  grant  expressly  describes  and  defines  it  as 
a  "piece  of  ground  v/nder  the  earth."  ^So  monument,  or 
memorial,  or  structure  of  any  kind,  could  be  erected  upon 
the  land,  or  over  the  land,  for  the  stone  which  was  to  cover 
it  was  to  be  ^^even  with  the  Sfwrfaoe  of  the  ground."  That 
stone  was,  in  fact,  a  landmark  and  a  boundary.  It  defined 
the  upper  limit  of  the  land  conveyed.  It  distinctly  estab- 
lished the  dividing  line,  the  horizontal  plane,  bisecting  the 
fee  simple  of  the  "  land,",  and  separating  the  underlying 
"^i^m"  from  all  above  it.  The  superincumbent  portion 
was  appropriately  retained  by  the  church,  vsque  ad  ccdumj 
subject  only  to  a  right  of  passage  through  it,  attached  as  an 
easement  to  the  subterranean  portion  conveyed. 

Hie  reservation  of  the  portion  of  the  "land"  above  the 
surface,  resulting  from  the  boundary  line  confining  below 
the  surface  the  portion  of  the  land  granted,  necessarily  left 
in  the  church  a  present  estate  in  fee  in  the  part  reserved ; 
and  the  fact  is  important,  because  it  distinguishes  their  right 
in  the  land,  as  a  present  existing  estate  in  possession,  from 
that  mere,  naked,  contingent  possibility  of  a  forfeiture, 
reserved  by  the  City  Corporation  in  the  land  convej^ed  by 
them  to  the  church.  A  separate  estate  of  inheritance  in  real 
property  above  the  surface,  physically  surmounting  an 
underlying  estate  at  and  below  the  surface,  is  familar  to  the 
law,  and  was  recognized  as  recently  as  the  case  of  Miss 
Coutts'  box  in  Drury  Lane  Theatre,  reported  in  2  Gale  <&  2)., 
426.  Through  their  own  upper  atratumj  or  division  of  the 
"land,"  extending  from  the  surface  ^^vsque  ad  ccdimi^^  the 
church  indisputably  had  the  right  of  way  into  their  edifice, 
and  the  right  of  view  from  its  front  windows  out  to  the 
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street  Kaj,  more;  they  might  have  erected  over  these  very 
vaults  anj  addition  to  tiie  edifice,  so  that  thej  left  the  pro-, 
prietors  a  sufficient  and  proper  access;  and  that  addition, 
hj  inclosing  the  vaults  within  the  walls  of  the  sanctuary, 
so  far  from  injuring,  would  have  enhanced  their  proper 
value. 

The  usufructuary  interest,  then,  of  the  vault-owners  was 
wholly  Bubterrai^ean — ^not  on  the  earth,  but  wholly  under 
'  the  earth.  The  usufruct,  restricted  by  the  very  force  of  the 
term  ^'  interment,"  was  wholly  vnthm  the  earth.  It  lay  in 
utter  darkness,  cut  off  from  every  imaginable  purpose  of 
^business,  profit,  or  ornament"  It  derived  no  advantage 
from  contact  with  the  living  world,  but  in  its  own  single, 
peculiar,  and  narrow  office,  was  impaired  rather  than  bene- 
fited by  the  human  activity,  which  enhanced  the  usufruc- 
tuary value  of  all  above  it 

In  estimating,  then,  the  pecuniary  value  of  ^'  land,"  thus 
deprived  of  all  its  ordinary  attributes  and  capacities,  we  can- 
not properly  measure  it  by  land  in  the  vicinity,  imrestrict- 
edly  devoted  to  traffic,  or  any  other  active  ihode  of  usufruct 
In  truth,  it  should  not  be  estimated  or  regarded  at  all  as 
lying  within  a  commercial  city,  but  only  as  forming  part  of 
a  ^^ cemetery ;"  by  its  very  appellation,  a  "sleeping-place," 
a  dormitory  of  the  dead,  and  in  that  true  sense,  deriving  its 
primary  and  principal,  if  not  its  only  value,  from  its  repose 
and  security  from  disturbance. 

The  proper  pecuniary  value  of  a  cemetery  may,  however, 
be. enhanced  by  its  religious  accessories,  and  particularly  by 
its  positipn  in  a  church-yard,  whether  the  ground  be  conse- 
crated in  form  by  ecclesiastical  solemnities,  or  in  feeling  by 
proper  religious  associations.  Anything,  whether  real  or 
imaginary,  which  renders  land  more  desirable  as  a  place  of 
interment,  necessarily  adds  to  its  pecuniary  value.  In  this 
sense,  the  vaults  of  the  Brick  Presbyterian  Church  might 
derive,  and  doubtless  did  derive,  a  superadded  money  value, 
from  their  proximity  lo  the  venerable  edifice,  casting  its 
shadow  over  the  successive  generations,  going  out  from  its 
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honored  walk  to  their  last  repose.  But  eyen  this  element 
was  subject  to  contingency.  Q]lie  continuance  of  the  chnrch  * 
edifice  was  by  no  means  certain.  Considerations  of  duty 
might  well  carry  the  edifice  to  portions  of  the  city,  opening 
a  broader  field  of  nsefhlness.  Indeed,  it  i^pears  in  evidence 
that  a  sale  of  the  chnrch,  even  for  private,  secular  purposes, 
had  been  actively  agitated  by  its  trustees,  which,  if  effected, 
would  wholly  extinguish  everything  like  value  in  the  vaults, 
derived  from  religious  association,  and  virtually  compel  the 
owners  to  remove  their  dead  to  some  more  suitable  locality. 
The  conversion  of  the  Middle  Dutch  Church  into  a  Post- 
Office,  as  shown  by  the  proofs,  strikingly  shows  the  pecu- 
niary effect  upon  the  vaults  of  a  church,  produced  by 
secularizing  the  edifice  to  which  they  were  attached. 

A  vault  in  a  city  church-yard  may  also  possess  a  peculiar 
element  of  value  in  its  greater  security  from  violation ;  coun- 
terbalanced,  however,  by  the  hazard,  that  it  may  be  in- 
vaded, as  in  the  present  case,  under  the  form  of  legal  pro- 
ceedings, by  the  overpowering  demands  of  commerce.  The 
vaults  in  question  were  surrounded  by  a  substantial  iron 
fence,  including  them  and  the  church  in  one  common  inclo* 
sure.  Equal  security  appears,  however,  to  be  fbmished  by 
the  inclosures  of  the  vaults  in  the  other  city  church-yards, 
and  in  the  Marble  Cemetery  in  the  Second  Avenue,  and 
which  may  now  be  purchased  for  $100  or  $150.  It  appears, 
also,  that  the  dead  are  practically  secure  in  Greenwood 
Cemetery,  the  inclosure  of  which  has  fully  protected  from 
disturbance  the'  remains  of  the  45,349  individuals  that  have 
been  buried  there  in  the  twelve  years  from  1842  to  1854. 

A  vault  in  a  city  church-yard  may  also  possess  fCn  element 
of  value  in  its  cheap  and  easy  accessibility,  saving,  as  it 
appears,  about  $15  in  carriage-hire  for  each  interment  But 
it  does  not  exceed,  in  this  respect,  the  vaults  above  referred 
to  in  the  other  city  church-yards,  worth  only  $150. 

It  further  appears,  that  the  proprietors  of  the  vaults  in 
question  paid  several  penalties  of  $250  each  for  several  inter- 
ments during  the  period  between  the  years  1823  and  1839, 
Vol.  IV.— 33. 
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when  citj  vaults  were  Bubjected  to  that  burthen.  Hie  fiu^ 
'does  not,  however,  prove  that  the  same  penalties  woold  now 
be  paid.  The  general  change  of  sentiment  in  the  last  few 
years,  produced  by  the  establishment  and  embellishment  of 
rural  cemeteries  at  Greenwood,  and  elsewhere  in  the  vicinity 
of  the  city,  would  undoubtedly  lead  the  proprietors  of  cit^ 
vaults  to  select  those  cemeteries  as  places  of  interment, 
rather  than  pay  such  penalties.  The  proo&  also  show  the 
extent  to  which  interments  in  city  vaults  has  fallen  into  dis- 
use, being,  in  the  last  year,  only  25  in  Trinity  church-yard, 
30  in  St.  Thomas's,  and  25  in  St.  Mark's ;  and  in  the  two 
Dutch  church-yards,  only  two. 

It  appears,  then,  from  this  analysis  of  the  usufructuary 
value  of  the  vaults  in  question,  that  its  elements  consist  all 
but  exclusively  of  security,^  accessibility,  and  repose.    If  this 
be  true,  their  pecuniary  value  might  be  justly  measured  by 
assuming  the  price  of  vaults  in  other  city  church-yards, 
possessing  the  same  elements  in  the  same  degree ;  and  this 
would  not  exceed  $150.    It  seems  quite  apparent  that  a  vault 
in  Qreenwood  Cemetery,   notwithstanding  the    additional 
expense  of  carriage  hire,  would  afford,  in  its  superior  attrac- 
tions in  many  other  respects,  an  ample  equivalent ;  and  the 
Beferee  therefore  adopted  it.,  to  make  sure  of  doing  no  injust- 
ice to  the  proprietors  of  a  property,  the  taking  of  which 
against  their  consent,  had  naturally  excited  peculiar  sensi- 
bilities.   If  public  opinion  may  be  taken  as  a  guide,  a  vault 
in  Greenwood,  surrounded  by  a  proper  iron  railing,  is  very 
far  preferable  to  any  of  the  vaults  in  question.    In  fact,  the 
action  of  the  vault-owners  tliemselves  has  manifested  quite 
distinctly  "their  preference  for  places  of  interment  out  of 
the  cjty.     The  remains  removed  from  the  twelve  vaults 
have  been  deposited  in  only  two  instances  in  any  other 
city  church-yard  or  city  cemetery.     In  several  cases,  they 
were  removed  to  Greenwood ;  in  one,  to  New  Jersey ;  in 
another,  to  a  church-yard  in  Westchester :  while  Mr.  Wash- 
ington Irving  has  selected  a  pennanent  resting-place  for  his 
ancestors  and  himself  amid  ^'  the  tranquil  solitudes  of  Sleepy 
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Hollow" — a  locality  consecrated  by  those  ever-living  ele- 
ments of  genius,  taste,  and  feeling,  which  will  preserve  it 
from  profanation  through  every  mutation  of  human  creeds 
or  human  laws.  In  truth,  it  is  more  the  office  of  the  moral- 
ist and  the  poet  than  of  the  lawyer  or  the  conveyancer  to 
weigh  these  delicate  equivalents  in  the  sleep  of  the  grave. 
It  is  Gray  and  Goldsmith,  and  not  Coke  or  Blackstone,  who 
can  best  decide  whether  the  calm  repose  of  the  rural 
cemetery,  the  "  solemn  stillness"  of  the  country  church-yard, 
be  not  preferable,  in  every  element  of  proper  value,  to  any 
<<  easement,"  or  place  of  deposit,  however  perpetual,  amid 
the  din,  and  dust,  and  turmoil  of  a  crowded,  trading  city. 

The  cost  of  a  vault  in  Greenwood  Cemetery,  9  feet  by  15, 
including  the  land  and  the  iron  railing,  and  the  expense  of 
removing  and  re-interring  the  bodies,  is  proved  to  be  $590. 
The  remains  were  removed  from  the  vaults  in  question  in 
the  year  1853,  and,  generally,  as  early  as  the  1st  of  Kay. 
The  Referee  therefore  reports  that,  in  his  opinion,  the  sum 
of  $590  should  be  allowed  to  the  owners  of  each  of  said 
twelve  vaults,  with  interest  from  the  1st  of  May,  1853,  to 
the  15th  of  January,  1856,  being  $113.57— in  all,  $703.57— 
and  amounting,  for  the  twelve,  to  $8,482.84. 

There  should,  however,  be  deducted  from  said  twelve  sums 
of  $703.57  respectively,  such  amounts  as  are  shown  by  the 
proofs  to  have  been  expended  by  the  church  in  removing 
the  remains.  These  expenditures  are,  in  the  aggregate, 
$209.25,  and  reduce  to  $8,233.69,  the  total  amount  payable 
for  the  vaults,  by  the  fund  in  court. 

2.  Is  the  claimant,  Maria  Smith,  entitled  to  payment  out 
of  the  said  fund,  for  the  expense  of  re-interring  the  remains 
of  her  father,  Moses  Sherwood,  whose  grave  was  taken  away 
in  widening  the  street,  or  to  damages  for  disturbing  the 
grave? 

The  proper  disposal  of  this  question  by  this  court  will  be 
important,  not  so  much  in  the  pecuniaiy  amount  involved  in 
the  present  instance,  as  in  furnishing  a  rule  for  other  cases 
where  cemeteries  may  be  disturbed,  either  by  their  proprie* 
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ton  or  hj  public  authority.  It  broadly  presents  the  general 
question,  which  does  not*  appear  to  be  distinctly  settled  in 
this  State :  Who  is  legally  and  primarily  entitled  to  the  cus- 
tody of  a  dead  body  I  and  as  a  necessary  result,  Who  is  legally 
bound  to  bury  it!  and  further,  if  a  body  be  ejected  from  its 
place  of  burial,  Who  then  is  legally  and  primarily  entitled 
to  its  custody,  and  who  is  bound  to  re-bury  it  ? 

The  widening  of  Beekman-street  by  the  Corporation  of 
New-York  removed  every  building  and  other  impediment 
which  stood  in  its  way.  Among  them  was  the  grave,  the 
^domtis  tUtima^^  of  Moses  Sherwood,  over  which  a  marble 
tombstone,  inscribed  with  his  name,  had  been  standing  more 
than  fifty  years.  His  skull  and  bones,  and  portions  of  his 
grave*clothing,  were  fonnd  lying  in  his  grave.  Had  any  one 
any  legal  interest  in  that  grave,  or  any  right  to  preserve  the 
repose  of  its  occupant  ?  or  any  legal  interest  in  the  monument, 
or  right  to  preserve  its  repose  ?  Do  these  rights  come  within 
the  legal  denomination  of  "private  property,"  which  the 
Constitution  forbids  to  be  taken  for  public  use  without  just 
compensation  ? 

Property  has  been  concisely  defined  to  be,  "  the  highest 
right  a  man  can  have  to  a  tUng."  Blackstone  spreads  out 
the  definition  into  the  "  sole  a^d  exclusive  dominion  which 
one  mau  claims  and  exercises  over  the  external  things  of  the 
world,  in  total  exclusion  of  the  right  of  any  other  individual 
in  the  universe."    (2  3lack.  Comm.j  2.) 

The  things  which  may  thus  be  exclusively  appropriated, 
and  thereby  made  "  private  property,"  are  not  confined  to 
tangible  or  visible  objects ;  for  light  and  air  are  "  property," 
and  belong  exclusively  to  the  occupant,  so  long  as  he  has 
possession.  The  right  to  the  mere  repose  of  a  grave,  although 
intangibfe  or  invisible,  may  nonO'  the  less  be  property.  The 
dividing  line  between  "property"  as  a  thing  objectively 
appropriated  by  a  person,  and  a  "personal  right"  as  sub- 
jectively belonging  to  a  person,  is  not  always  entirely  distinct 
Tlie  proprietary  right  to  a  gravenstone,  and  the  personal  right 
to  its  undisturbed  repose,  may  measurably  partake  of  both* 
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In  a  certain  sense,  even  a  purely  personal  right  may  be  eidd 
to  be  appropriated.  Nor  is  the  distinction  very  essential; 
for  if  there  be  a  right  in  a  grave,  or  its  contents  or  appendages, 
which,  the  law  will  recognize,  it  matters  little  whether  the 
right  is  appropriated  by,  or  belongs  to  its  possessor*  Is 
there,  then,  a  right  of  which  a  court  of  justice  will  take 
cognizance  ?- 

In  resorting  to  England  for  light  on  this  subject,  we  en- 
counter a  body  of  law  grown  up  under  circumstances  differ- 
ing widely  from  our  own.  The  jurisprudence  of  that  country 
is  peculiarly  compounded,  embracing  largely  the  ecclesiasti* 
cal  element,  from  which  ours  is  exempt ;  and  it  has  given 
birth  to  anomalies  which  we  are  hardly  required  to  adopt 
This  is  strikingly  manifest  in  the  matter  of  the  dead,  in  which 
the  partition  of  juridical  authority  between  the  Ohurch  and 
the  State,  forming  one  composite  system,  has  materially  nar- 
rowed the  powers  and  the  action  of  the  courts  of  common 
law.  It  is  believed  that  an  attentive  examination  of  the  his- 
tory of  this  division  of  judicial  power  will  show  that  it  is 
wholly  peculiar  to  England,  and  that  the  decisions  and  dicta 
of  their  courts  and  legal  writers  on  this  subject,  ought  not  to 
exert  any  controlling  influence  over  our  legal  tribunals. 

In  surveying  the  various  changes  in  the  organization  and 
powers  of  the  British  courts  of  justice,  produced  successively 
by  the  Boman,  Saxon,  and  Norman  conquests,  it  is  difficult 
to  fix  with  precision  the  period  when  the  judicial  authority 
began  to  be  divided  between  the  State  and  the  Ohurch. 
Ohristianity  had  made  some  progress  in  Britain  while  yet 
remaining  under  the* Roman  power,  but  does  not  appear  to 
have  mingled  itself  materially  with  the  governmental  admin- 
istration. The  Saxon  conquerors,  who  succeeded  the  Roman 
in  the  fifth  century,  brought  in  Paganism  for  about  one  hun- 
dred and  fifty  years ;  but  it  was  extirpated  about  the' close 
of  the  sixth  century,  by  the  vigor  of  St.  Augustin,  under  the 
pontificate  of  Gregory  the  Great.  *  *  Occasional  interments  in 
places  of  worship,  or  their  immediate  vicinity,  had  indeed 
been  made  by  the  early  Christians  as  far  back  as  the  reign 
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of  CSonstantine ;  but  it  was  not  until  after  the  pontificate  of 
Oregorjy  and  the  rapid  increase,  nnder  his  sncceasors,  of  the 
temporal  power  of  tiie  Chnrch,  that  burial  grounds  were  gen- 
erallj  attached  to  places  of  worship,  and  subjected  bj  formal 
consecration  to  ecclesiastical  authority. 

The  juridical  history  of  tEe  Church  in  England,  from 
the  sixth  century  to  the  thirteenth,  exhibits  its  steady,  and 
all  but  uninterrupted  progress,  in  obtaining  the  exclusiye 
temporal,  judicial  cognizance  of  all  matters  touching  the 
ecclesiastical  edifices  and  their  appendages,  and  especially 
their  places  of  burial.  During  that  period,  the  office  of  sepul- 
ture, originally  only  a  secular  duty,  came  to  be  regarded  as 
a  spiritual  function — so  much  so,  that  the  secular  courts,  in 
cases  as  early  as  the  20th  and  2l6t  Edward  L,  cited  iif  2  Inst. 
868,  in  determining  whether  or  not  a  building  was  a  church, 
inquired  only  whether  it  had  sacraments  and  sepulture. 

It  is  generally  stated,  that  burial  in  churchyards  was  intro- 
duced into  England  by  Outhbert,  Archbishop  of  Canterbuiy, 
iji  the  year  750.  The  form  of  their  consecration  is  even  yet 
preserved,  in  some  of  its  essential  features,  by  the  Established 
Church.  The  invocation,  as  given  by  Bums  in  his  Ecclesias- 
tical Law,  1  vol.  p.  834,  after  declaring  that  the  duty  has 
been  taught  by  God, ''  through  his  holy  servants,  in  all  ages, 
to  assign  places  where  the  bodies  of  the  saints  may  rest  in 
peace  and  be  preserved  from  all  indignities,"  asks  the  Divine 
acceptance  '^  of  the  charitable  work,  in  separating  the  portion 
of  ground  to  that  good  purpose."  *  *  * 

During  the  early  portion  of  the  Anglo-Saxon  period,  the 
power  of  the  clergy  over  the  dead  was  kept  in  check,  by 
uniting  the  lay  with  the  clerical  order  in  the  ecclesiastical 
tribunals  ;  but  their  jurisdictions  were  separated  soon  after 
the  l^orman  conquest;  and  the  effect  upon  the  dead  is 
plaiifly  discernible*  The  exclusive  power  of  the  ecclesias- 
tics denominated,  in  legal  phrase,  "  ecclesiastical  cognizance," 
became  no.t  only  executive,  but  judicial.  It  was  executive, 
in  taking  the  body  into  their  actual,  corporeal  possession, 
and  practically  guarding  its   repose  in  their  consecrated 
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groonds ;  and  it  was  judicial,  as  well  in  deciding  all  contro* 
versies  involving  the  possession  ot  the  nse  of  holy  places,  or 
the  pecuniary  emoluments  which  they  yielded,  as  in  a 
broader  field,  in  adjudicating  who  should  be  allowed  to  lie 
in  consecrated  earth — and,  in  fact,  who  should  be  allowed  to 
be  interred  at  all.  *  *  * 

An  attentive  examination  of  the  progress  and  the  pro* 
ceedings  of  the  Ecclesiastical  tiibunals,  will  show  that 
the  ancient  civil  courts  of  England  gradually  lost  their  ori- 
ginal, legitimate  authority,  over  places  of  interment,  as  pri- 
vate property,  and  their  proper  and  necessary  control  over 
the  repose  of  the  dead.  The  clergy,  monopolizing  the  judi- 
cial power  over  the  subject,  burial  was  committed  solely  to 
ecclesiastical  cognizance ;  while  the  secular  courts,  stripped 
of  all  authority  over  the  dead,  were  left  to  confine  them- 
selves to  the  protection  of  the  monument  and  other  external 
emblems  of  grief  erected  by  the  living.  But  these  they 
guarded  with  singular  solicitude.  The  tomb-stone,  the  armor- 
ial escutcheons— even  the  coat  and  pennons,  and  ensigns  of 
honor,  whether  attached  to  the  church  edifice  or  elsewhere — 
were  raised,  as  ^^  heir-looms,"  to  the  dignity  of  inheritable 
estates,  and  descended  from  heir  to  heir,  who  .could  hold  even 
the  parson  liable  for  taking  them  down  or  defacing  them. 

13ie  reverent  regard  of  the  common  law  for  these  memo- 
rials is  curiously  manifested  by  Coke  in  the  Third  Institutej 
p.  203,  where  he  expatiates  upon  a  monumental  stone,  in  his 
time  more  than  four  hundred  years  old,  inscribed  with  the 
name  of  a  Jewish  rabbi,  and  inlaid  in  the  ancient  wall  of 
London;  as  if  to  intimate,  that  the  law  would  protect  froiu 
injury  that  venerable  piece  of  antiquity. 

But  at  this  point  the  courts  of  the  common  law  stopped ; 
and  held,  in  deference  to  the  ecclesiastical  tribunals,  that 
the  heir  could  maintain  no  civil  action  for  indecently,  or 
even  impiously,  disturbing  the  remains  of  his  buried  ances- 
tor, declaring  the  only  remedy  to  belong  to  the  parson,  who, 
having  the  freehold  of  the  soil,  could  maintain  trespass 
against  such  as  should  dig  or  disturb  it.  The  line  of  legal 
demarkation,  established  in  this  subject  between  the  eccle- 
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maaticid  and  the  commcm  law  coorta,  is  tbna  defined  bj  CUdd: 
^^K-a  nbbleman,  knight,  eaqnire,  etc.,  be  buried  in  a  chorefa, 
mid  have  hia  coat-armour  and  penmma,-  with  his  annes,  and 
BUch  other  i^aigns  of  hononr  as  belong  to  his  degree  or  order, 
aet  np  in  the  church ;  or  if  a  grave-stone  be  laid  or  made  for 
memory  of  him,  albeit  the  freehold  of  the  church  be  in  Ae 
parson,  and  that  these  be  annexed  to  the  frediold,  yet  cannot 
the  parson,  or  any,  take  or  deface  them,  but  he  is  subject  lo 
an  action  to  the  h&ire  and  his  heiresj  in  the  honour  and 
n^emory  oi  whose  ancestor  they  were  set  up."  {Isi  In$L  4^ 
18  h.)  In  the  Third  Institute,  page  203,  he  asserts  the  author- 
ity of  the  church,  as  follows:  '^  It  is  to  be  observed,"  says 
he,*  "that  in  every  sepulchre  that  hath  a  monument,  two 
things  are  to  be  considered :  viz.,  the  monument,  and  the 
wpulhere,  or  buriall  of  the  dead.  *  The  huriall  of  the  cachver, 
that  is,  <Uiro  data  vermUni^^  (flesh  given  to  worms),  "  is  f^vlr 
Um8  in  honisy  and  belongs  to  ecclesiastical  cognizance ;  but 
as  to  the  monument,  action  is  given,  as  hatli  b^n  said,  at 
the  conmioh  law  for  the  defacing  thereof." 

With  all  proper  respect  for  the  legal  learning  of  this  cele* 
brated  Judge,  we  may  possibly  question  both  the  wisdom 
and  the  etymology  of  this  verbal  conceit,  this  fantastic  and 
imaginary  gift,  or  outstanding  grant  to  the  worms.  In  the 
Engliflh  jnxkprudence,  a  corpse  was  not  given  or  granted  to 
the  worms,  but  it  was  taken  and  appropriated  by  the  Church. 
In  Latin,  it  was  a  "  cadofoer^^  only  because  it  was  something 
fallen  {d  ca^[endo)j  even  as  the  remains  of  fELllen  cities^  in  the 
letter  of  Sulpicius  to  Oicero  (JAU  Fam.  7),  are  d^iominated 
^^,eadamra  oppidorumP 

The  learned  lexicographers  and  philologists,  Martinius 
and  the  elder  Yossius,  both  of  them  contemporaries  of  Cioke, 
wholly  dissent  from. his  whimsical  derivation.  Martinius 
derives  "cadaver"  from  ^^cademdo^  quAa  stanre  nan  pated^ 
LeoBtoon  Philalogticuin  Martiniij  1720) ;  while  Yossius  un- 
equivocally reproves  the  derivation  in  question,  as  ah  act  of 
pleasant,  but  inflated  trifling.  ^^Suamter  nuganiur^^  says  he, 
*^  qui  cadaver  conjkstum  adunty  ex  tribus  vocibus,  earo  data 
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vennibTifl."  Etymciogican  Imgum  ZaUncBy  Ainfiterdam,  1663. 
And  yet  thk  inflated  Latin  trifle,  the  offspring  oolj  of  Coke'0 
characteristic  and  inordinate  love  of  epigram,  has  come  down 
through  the  last  thiree  hundred  years,  copied  and  recopied, 
and  repeated  again  and  again  by  judges  and  legal  writers, 
until  it  has  imparted  its  tincture  to  the  law  of  the  dead, 
throughout  every  portion  of  the  earth  which  listens  to  thd 
English  tongue.  « 

But  even  the  dictum  itself,  if  closely  examined,  will  not 
be  found  to  assert,  that  no  individual  can  have  any  legal 
interest  in  a  corpse.  It  does  not  at  all  assert  that  the  corpse, 
but  only  that  the  ^^  huriaUy^  is  ^^  nullius  in  bonis  f  and  this 
aasertion  was  legally  true  in  England,  where  it  was  made, 
for  the  peculiar  reason  above  stated — ^that  the  temporal  office 
of  burial  had  been  brought  within  the  exclusive  legal  cog- 
nisance of  the  Church,  who  could  and  woidd  enforce  all 
necessary  rules  for  the  proper  sepulture  and  custody  of  the 
body,  thus  rendering  any  individual  action  in  that  respect 
unnecessary.  The  power  thus  exercised  by  the  ecclesiastical 
tribunals  was  not  spiritual  in  its  nature,  but  merely  tem- 
poral and  juridicaL  It  was  a  legal,  secular  authority,  which 
they  had  gradually  abstracted  from  the  ancient  civil  courts, 
to  which  it  had  originally  belonged;  and  that  authority,  from 
the  very  necessity  of  the  case,  in  the  State  of  Kew-York, 
must  now  be  vested  in  its  secular  courts  of  justice. 

The  necessity  for  the  exercise  of  such  authority,  not  only 
over  the  burial,  but  over  the  corpse  itself,  by  some  com* 
petent  legal  tribunal,  will  appear  at  once,  if  we  consider  the 
consequences  of  its  abandonmenL  U  no  one  hasi  any  legal 
interest  in  a  'corpse,  no  one  can  legally  determine  the  place 
of  its  interment,  nor  exclusively  retain  its  custody.  A  son 
will  have  no  legal  right  to  retain  the  remains  of  his  father, 
nor  a  husband  of  his  wife,  one  moipent  after  death.  A  father 
cannot  legally  protect  his  daughter's  remains  from  exposure 
or  insult,  however  indecent  or  outrageous,  nor  demand  their 
reburial,  if  dragged  from  the  grave.  The  dead,  deprived  of 
the  legal  guardianship,  however  partial,  which  the  Church 
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BO  long  had  thrown  aroond  them,  and  left  unprotected  by 
the  civil  courts,  will  become,  in  law,  nothing  but  public 
nuisancee ;  and  their  custody  will  belong  only  to  the  guard- 
ians of  the  public  health,  to  remove  and  destroy  the  offend- 
ing matter,  with  all  practicable  economy  and  dispatch. 
The  criminal  courts  may  punish  the  body-snatcher  who 
invades  the  grave,  but  will  be  powerless  to  restore  its  con- 
tents. The  honored  remains  of  Alexander  Hamilton,  reposing 
in  our  oldest  church-yard,  wrapped  in  the  very  bosom  of  the 
community,  built  up  to  greatness  by  his  consummate  genius, 
will  become  ^'nuUius  in  honisy^  and  belong  to  that  commu- 
nity no  longer.  The  sacred  relics  of  Mount  Yemon  may  be 
torn  from  their  ^^  mansion  of  rest,"  and  exhibited  for  hire  in 
our  very  midst,  and  no  civil  authority  can  remand  them  to 
the  tomb. 

•Applied  to  the  case  now  under  examination,  the  doctrine 
will  deny  to  a  daughter,  whose  filial  love  had  followed  her 
father  to  the  grave,  and  reared  a  monument  to  his  memory, 
all  right  to  ask  that  his  remains,  uprooted  by  the  City 
authorities,  and  cast  into  the  street,  shall  again  be  decently 
interred.  In  England,  with  judicial  functions  divided  be- 
tween the  State  and  the  Church,  the  secular  tribunals  would 
protect  the  monument,  the  winding-sheet,  the  grave-clothes, 
even  down  to  the  ribbon  (now  extant)  which  tied  the  queu^; 
but  the  Chnrch  would  guard  the  skull  and  bones.  Which 
of  these  relics  best  deserves  the  legal  protection  of  the 
Supreme  Court  of  law  and  equity  of  the  State  of  New- York! 
Does  not  every  dictate  of  common  sense  and  common 
decency  demand  ti  common  protection  for  the  grave  and  all 
its  contents  and  appendages  ?  Is  a  tribunal  like  this  under 
any  legal  necessity  for  measuring  its  judicial  and  remedial 
action  by  the  narrow  rule  and  fettered  movement  of  the 
common  law  of  England,  crippled  by  'ecclesiastical  inter- 
ference? But  may  it  not  put  forth  its  larger  powers  and 
nobler  attributes  as  a  coart  of  enlightened  equity  and  reason? 

The  due  protection  of  the  dead  engaged  the  earnest  atten- 
tion of  the  great  lawgivers  of  the  polished  nUtions  of  anti* 
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qnity.  The  laws  of  the  Greeks  carefully  guarded  the  private 
rights  of  individuals  in  their  places  of  interment;  and  a 
similar  spirit  shines  forth  in  the  clear  intelligence  and  high 
refinement  of  the  Soman  jurisprudence.  In  the  Digest  of 
the  Ohil  Imoj  jpl.  47,  tit.  12,  we  find  the  benefic.ent  and 
salutary  provision  which  gave  a  civil  remedy,  by  the  "  Sepulr 
chri  violati  actio^'^  to  every  one  interested,  for  any  wanton 
disturbance  of  a  sepulchre ;  and  where  ^^  Ulpian,  prsBtor,  ait 
— Cujus  dolo  malo  sepulchrum  violatum  esse  dicetur  in 
eum  in  factum  judicium  dabo  Ji\,  ^  ad  qttem  pertmeatj 
quanti  ob  eam  rem  sequum  videbitur,  condamnetur.  Si 
nemo  erit  ad  quem  pertineat,  sive  agere  nolet;  quicunque 
agere  volet,  ei  centum  aureorum  actionem  dahof* — a  sepul- 
chre being  comprehensively  defined  by  another  clause  to 
be,  any  place  in  which  the  body  or  bones  of  a  man  were 
deposited — ^^  SepuLohrura  estj  iiii  oorpua  osea/oe  Jumdme^  oonr 
dUa  eurU:'—{Dig.  pi.  7,  §  2.) 

Nor  does  the  dictum  of  Coke,  now  under  consideration, 
assert — ^for,  historically,  it  would  not  be  true — that  no  indi- 
vidual right  to  protect  the  repose  of  the  dead  had  ever 
existed  under  the  common  law  of  England.  So  far  from  that, 
we  see  in  the  provision  above  extracted  from  the  Digest^  that 
the  individual  right  did  exist  during  the  greater  part  of  the 
four  hundred  years  when  Englaud,  then  called  Britain, 
formed  part  of  the  Roman  empire.  In  the  six  centuries  of 
Saxon  rule  which  succeeded,  as  is  forcibly  observed  by  Chan- 
cellor Kent,  ^^  the  Soman  civilization,  laws,  usages,  arts,  and 
manners,  must  have  left  a  deep  impression,  and  have  become 
intermixed  and  incorporated  with  Saxon  laws  and  usages, 
and  constituted  the  body  of  the  ancient  English  common 
law;"    (1  Kent  Oomm.  647.) 

The  provision  in  question  had  been  introduced  into  the 
Soman  jurisprudence  long  before  its  systematic  codification 
by  Justinian.  It  bears  on  its  face  the  name  of  Ulpian,  the 
great  Soman  jurist,  who  not  only  lived  as  early  as  the  second 
century  of  the  Christian  era,  but  actually  assisted  (as  Selden 
states  in  his  Appendix  to  Fleta),  in  the  judicial  administra- 
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ticm  ci  BritaiiL  He  was  the  contemporaiy,  and  donbdess 
the  penonal  and  profesaional  friend,  of  the  celebrated  praeto- 
rian-prefect, Papinian — himself  the  most  distingoished  lawyer 
of  his  age,  and  chief  administrator,  in  the  year  210,  of  the 
Boman  government  at  York.  8elden  glowingly  depicts  the 
judicial  illnmination  of  that  early  British  age,  as  flourishing 
alike  under  the  ^^Jua  Cassareum^  the  imperial  law,  and  its 
able  administration  by  those  two  most  accomplished  and 
illastrious  Bomans,  ^'viri  peritisshni,  iUustrissinuque  h  Bo- 
manis."    {Sddm  App.  to  FUia,  4t'l^.) 

Nor  is  there  any  reason  to  believe  that  the  Bomanired 
British,  when  released,  in  the  fifth  century,  from  their  polit- 
ical allegiance  to  the  Empire,  abandoned  the  ciyUization,  or 
abrogated  the  laws  or  usages  which  they  had  so  long  en^ 
joyed;  still  less  that  they  would  seek  or  desire,  in. any  way, 
to  withdraw  from  their  sepulchres  and  graves  the  protection 
which  those  laws  had  so  fully  secured.  There  is  not  a 
shadow  of  historical  evidence  that,  under  the  Saxon  invaders, 
who  succeeded  the  Boman  governors,  any  less  respect  was 
shown  for  the  buried  dead.  On  the  contrary,  it  is  distinctly 
shown  by  the  Scandinavian  historians,  that  these  partially 
civilized  Saxons  had  been  specially  taught  to  reverence  thdr 
places  of  burial  by  their  great  leader,  Odin,  the  father  of 
Scandinavian  letters,  distinguished  for  his  eloquence  and 
persuasive  power,  and  especially  commemorated  as  being  the 
first  to  introduce  the  custom  of  erecting  grave-stones  in  honor 
of  the  dead. 

In  the  dim  and  flickering  light  by  which  we  trace  th^ 
laws  of  these  long-buried  ages,  the  fact  is  significant  and 
instructive,  that  of  the  several .  founders  of  the  seven  little 
Saxon  kingdoms  constituting  the  Heptarchy,  nearly  all 
deduced  their  descent,  more  or  less  remotely,  from  Odin 
himself.  Hengist,  who  led  the  Saxon  forces  into  Britaip, 
and  became  first  King  of  Kent,  dajmed,  with  peculiar  pride^ 
to  be  his  great-grandson — ^rendering  it  quite  improbable  that 
during  the  rule  of  himself  or  his  race,  or  that  of  his  kindred 
sovereigns,  which  lasted  from  three  to  four  hundred  yeaiSi 
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Saxonized  Britain  learned  to  abandon  its  bnried  ancestors, 
or  hold  them,  in  law,  ^^nuUms  in  honia.^^ 

Nor  do  we  find  in  the  occasional  inroads  of  the  Danes^ 
temporarilj  disturbing  the  Saxon  goTemments  of  England, 
any  evidence  that  thej  obliterated,  in  the  slightest  degree, 
the  reyerential  usages  in  the  matter  of  the  dead,  coming  down 
from  Odin.  The  early  laws  of  that  mde  people,  carefuUy 
collected  in  the  twelfth  century  by  the  learned  antiquary 
Saxo  Grammaticns,  speak  with  abhorrence  of  those  who 
insult  the  ashes  of  the  dead,  not  only  denouncing  death  upon 
the  ^'  alieni  corruptor  cineris,"  but  condemning  the  body  of 
the'  offender  to  lie  forever  unburied  and  unhonored.  {Lorn  of 
JFrothoy  Saxo  CframfnatictiSy  Zib/S.) 

Hie  law  of  the  Franks,  near  neighbors  of  the  Saxons,  cited 
by  Montesquieu  {Spirit  ofZawa^  Zib.  80,  oh.  19),  not  only 
banished  from  society  him  who  dug  up  a  dead  body  for  plun- 
der, but  prohibited  any  one  from  relieving  his  wants,  until 
the  relatives  of  the  deceased  consented  to  his  readmission — 
thus  legally  and  distinctly  recognizitig  the  peculiar  and 
personal  interest  of  the  relatives  in  the  remains. 

We  are,  indeed,  so  surrounded  by  proof  of  the  universal 
reverence  of  the  Gk)thic  nations  for  their  buried  ancestors, 
that  we  are  justified  in  assuming  it  to  be  historically  certain, 
that  the  barbarous  idea  of  leaving  the  dead  without  legal 
protection  never  originated  with  them ;  that  the  enlightened 
provision  of  the  Boman  jurisprudence,  which  protected  in 
Britain  the  individual  right  to  their  undisturbed  repose,  not 
only  remained  unaffected  by  the  Saxon  invasion,  but  was 
implanted  by  that  event  still  more  deeply  in  the  ancient 
common  law  of  England ;  and  that  it  must  have  been  vigor- 
ously enforced,  as  well  by  the  earliest  secular  courts  of  the 
Anglo-Saxons,  as  in  that  transition  period  of  their  judicial 
history,  when  the  sheriff  and  the  bishop,  sitting  side  by  side 
on  the  bench,  united  the  lay  and  the  ecclesiastical  authority 
in  a  single  tribunal 

Kor  was*  the  right  to  protect  the  dead  eradicated  by  the 
Norman  conquest.    It  is  true  that  the  ecclesiastics  who 
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poured  into  England  with  the  Conqaeror  exerted  themselveB 
actively  and  indefatigablj  to  monopolize  for  the  Church  the 
temporal  authority  over  the  dead;  but  that  by  no  means 
proves  that  they  were  left,  unprotected.  On  the  contraiy,  it 
was  a  concentration  in  the  ecclesiastical  body,  of  every  right 
which  any  individual  had  previously  possessed  to  secure 
their  repose.  The  individual  right  was  not  extinguished ;  it 
was  only  absorbed  by  the  Church. 

The  ecclesiastical  element -was  not  eradicated  from  the 
framework  of  the  English  government,  either  by  tfae-Befor- 
mation,  or  the  Act  of  Parliament  establishing  the  Protestant 
Succession ;  but  in  the  portion  of  the  world  which  we  inhabit, 
the  work  has  been  more  thoroughly  accomplished.  Hie 
English  emigration  to  America — ^the  most  momentous  event 
in  political  history — commenced  in  the  very  age  when  Chief- 
Justice  Coke  was  proclaiming,  as  a  legal  dogma,  the  exclusive 
authority  of  the  Church  over  the  dead.  The  liberty-loving. 
God-fearing  Englishmen,  who  founded  these  American  States, 
had  seen  enough  and  felt  enough  of  *^  ecclesiastical  cogni- 
zance," and  they  crossed  a  broad  and  stormy  ocean  to  a  new 
and  untrodden  continent,  to  escape  from  it  for  ever.  *  *  *  * 

It  certainly  is  not  for  us  to  interfere  with  the  ecclesiastical 
law  of  England,  nor  needlessly  to  criticize  its  claims  to  the 
respect  of  the  people  whom  it  binds.  We  only  ask  to  banish 
its  maxims,  doctrines,  and  practices  from  our  jurisprudence, 
and  to  prevent  them  from  guiding,  in  any  way,  our  judicial 
action.  The  fungous  excrescence  which  required  centuries 
for  its  growth,  may  need  an  efflux  of  ages  to  remove.  Burial, 
in  the  British  Islands,  may  possibly  remain,  for  many  gene- 
rations, subject  exclusively  to  '^  ecclesiastical  cognizance;" 
but  in  the  new,  transplanted  England  of  the  Western  conti- 
nent, the  dead  will  find  protection,  if  at  all^  in  the  secxdar 
tribunals,  succeeding,  by  fair  inheritance,  to  th^e  primeval 
authority  of  the  ancient,  uncorrupted  common  law. 

It  is  gratifying,  however,  to  perceive  that,  even  in  the 
English  courts,  traces  are  becoming  discernible  of  a  dispo- 
sition to  recognize  the  ancient  right  of  burial  at  common 
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law.  In  the  jear  1820,  a  legal  claim  was  made  by  one  Oil* 
bert,  to  bnrj,  in  a  London  church-yard,  the  body  of  his  wife 
in  an  iron  coffin ;  bnt  it  was  resisted  by  the  Churchwardens, 
Buszwrd  and  Boyer^  on  the  ground  that  it  would  injuriously 
prolong  the  period  when  the  natural  decay  of  the  body,  and 
of  a  wooden  indosure,  would  make  room  in  the  grave  for 
another  occupant  An  application  had  been  previously 
made  in  the  same  matter,  to  the  King's  Bench,  for  a  ma/ndor 
musj  (reported  in  2  Bam.  dk  Ald.^  806,)  on  which  occasion 
the  distinguished  counsel,  Mr.  Scarlett  and  Mr.  Chitty^ 
claimed  that  the  right  of  interment  existed  at  common  law. 
In  refusing  the  application,  ChiefJustice  Abbott  said :  '^  It 
may  be  admitted,  for  the  purpose  of  the  present  question, 
that  the  right  of  sepulture  is  a  common  law  right,  but  I  am 
of  opinion,  that  the  mode  of  burial  is  a  subject  of  ecclesiasti- 
cal cognizance."  Mr.  Justice  Holroyd,  after  duly  reproduc- 
ing Coke's  ^' cao'o  data  vermitmsj^  declared,  that  " burial  is 
as  much  a  matter  of  ecclesiastical  cognizance,  as  the  prayers 
that  are  to  be  used,  or  the  ceremonies  that  are  to  be  per- 
formed at  the  funeral." 

The  matter,  which  had  caused  some  public  disturbance  in 
London,  was  thereupon  carried  into  the  Ecclesiastical  Court, 
then  adorned  by  the  learning  and  talents  of  Sir  WilUam 
Scott  (since  Lord  Stowell).  In  the  very  elaborate  and  elo- 
quent opinion  delivered  by  the  accomplished  judge  ou  that 
occasion  (reported  in  3  PhUUmore^  p.  335),  he  reviews  the 
whole  history  of  burial,  from  the  remotest  antiquity,  philoso- 
phically tracing  the  progress  of  interment  through  the  hea- 
then and  the  Christian  ages.  Drawing  a  distinction  between 
the  coffined  and  uncoffined  funerals  of  early  times,  he  admits 
that  many  authoritative  writers  assert  the  right  of  a  parish- 
ioner to  be  buried  in  his  own  ^pai'ish  church-yard ;  but  he 
denies  that  it  necessarily  includes  the  right  to  bury  a  ^^  trunk 
or  chest,"  vrith  the  body.  "  The  right,"  says  he,  '*  strictly 
taken,  is,  to  be  returned  to  the  parent  earth  for  dissolution, 
and  to  be  carried  there  in  a  decent  and  inoffensive  manner." 
The  honest  sense  and  feeling  of  the  judge  were  evidently 
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straggling  with  the  ecclesiastical  law  and  nBage,  but  he  came 
to  the  conclusion,  that  no  mode  of  burial  could  be  permitted 
which  would  prolong  the  natural  decay  of  the  body,  or  need- 
lessly preserve  its  identity — ^that  the  lapse  of  a  single  gene* 
ration  is  practicaUy  suffldeut  for  mingling  human  remaina 
with  the  earth,  and  destroying  their  identity — ^that  the  dead 
having  no  legal  right  to  crowd  the  living,  each  buried  gene- 
ration must  give  way  to  its  successor — and  that,  therefore, 
an  iron  coffin,  which  would  unduly  and  unlawfully  prolong 
the  period  for  identifying  the  remains,  was  ecdesiastically 
inadmissible — unless  an  extra  fee  were  paid  to  the  church. 

It  will  be  perceived,  by  the  proofs  in  the  case  now 
under  examination,  that  the  remains  of  the  exhumed  body 
are  identified  beyond  doubt  or  question.  The  skeleton  of  the 
^posthumous  man"  is  now  legally  ^^  standing  in  court," 
distinctly  individualized, — ^with  his  dau^ter,  next  and  near* 
est  of  kin,  at  his  side,  to  ask,  that  the  tribunal  whose  order 
for- widening  the  street  ejected  him  from  the  grave,  will  also 
direct  his  decent  re-interment. 

It  was  the  pride  of  Diogenes,  and  his  disciples  of  the 
ancient  school  of  Cynics,  to  regard  burial  vrith  contempt,  and 
to  hold  it  utterly  unimportant  whether  their  bodies  ahonld 
be  burned  by  fire,  or  devoured  by  beasts,  birds,  or  wonns; 
and  a  French  philosopher  of  modem  days,  in  a  kindred  spirit, 
descants  upon  the  ^^  glorious  nothingness"  of  the  gi^ve,  and 
that  ^^  nameless  thing,"  a  dead  body.  The  secular  jurispru* 
dence  of  France  holds  it  in  higher  and  better  regard.  In 
the  interesting  case  reported  in  Merlin^s  JSiperioirej  TiL 
JSipuUurej  where  a  large  tract  of  land  near  Marseilles  had 
necessarily  been  taken  for  the  burial  of  several  thousand 
bodies,  after  the  great  plague  of  1720,  it  was  adjudicated  by 
the  secular  court,  that  the  land  should  not  be  profaned  by 
culture  even  of  its  'surface,  until  the  buried  dead  had  mould- 
ered into  dust.  The  eloquent  plaidoyer-  of  the  ,avooat-gini^ 
ral  upon  that  occasion  dwells  with  empjiasis  on  the  veneration 
which  all  nations,  in  all  ages,  have  shown  for  the  grave — 
adding,  however,  with  some  little  tinge  of  national  iirever- 
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ence,  /^C'est  une  viniraiian  Umfours  rivocable/  et  tonjoiUB 
sabordonnee  an  bien  public." 

In  portionB  of  Earope,  dnring  the  semi-barbaroTis  state  of 
society  in  the  middle  ages,  the  law  pennitted  a  creditor  to 
seize  the  dead  body  of  hia  debtor ;  and  in  ancient  Egypt^  a 
son  conld  borrow  mon^y  by  hypothdclttine  his  father's  corpse ; 

of  a  legal  right  to  convert  a  dead  body  to  any  purpose  of 
pecuniary  profit. 

It  wiU  be  «een  that  much  of  the  apparent  difficulty  of  this 
subject  arises  from  a  false  and  needless  assumption,  in  hold- 
ing that  nothing  is  property  that  has  not  a  pecuniary  value. 
The  real  question  is  not  of  the  disposable,  marketable  value 
of  a  coipse,  or  its  remains,  as  an  article  of  traffic,  but  it  is 
of  the  sacred  and  inherent  right  to  its  custody,  in  order 
decently  to  bury  it,  and  secure  its  undisturbed  reposle.  The 
dogma  of  the  English  ecclesiastical  law,  that  a  child  has  no 
such  claim,  no  such  exclusive  power,  no  peculiar  interest  in 
the  dead  body  of  its  parent,  is  so  utterly  inconsistent  widi 
every  enlightened  perception  of  personal  right,  so  inexpress- 
ibly repulsive  to  every  proper  moral  sense,  that  its  adoption 
would  be  an  eternal  disgrace  to  American  jurisprudence. 
The  establishment  of  a  right  so  sacred  and  precious,  ought 
not  to  need  any  judicial  precedent;  Our  courts  of  justice 
should  place  it,  at  once,  where  it  should  fundamentally  rest 
for  ever,  on  the  deepest  and  most  unerring  instincts  of  human 
nature ;  and  hold  it  to  be  a  self-evident  right  of  humanity, 
entitled  to  legal  protection,  by  every  consideration  of  feeling, 
decency,  and  Ohristian  duty.  The  world  does  not  contain  a 
tribunal  that  would  punish  a  son  who  should  resist,  even 
unto  death,  any  attempt  to  mutilate  his  father's  corpse,  or 
tear  it  from  the  grave  for  sale  or  dissection ;  but  where  would 
he  find  the  legal  right  to  resist,  except  in  his  peculiar  and 
exclusive  interest  in  the  body? 

The  right  to  the  repose  of  the  grave  necessarily  impHes 
the  right  to  its  exclusive  possession.  The  doctrine  of  the 
lesal  right  to  open  a  grave  in  a  cemeteiy,  after  a  certain 
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lapse  of  time,  to  receive  another  tenant,  however  it  may  "be 
sanctioned  by  cnstom  in  the  English  churchyards,  or  by  Con- 
tinental usage  at  P^re-La^^Chaise,  and  elsewhere,  will  hardly 
become  acceptable  to  the  American  mind ;  still  less  the  Italian 
practice  of  hastening  the  decomposition 'of  the  dead  by  cor- 
rosive elements.  The  right  to  the  individuality  of  a  grave, 
if  it  exist  at  all,  evidently  must  continue  so  long  aa  the 
remains  of  the  occupant  can  be  identified — ^and  the  means 
of  identifying  can  only  be  secured  and  preserved  by  separate 
burial.  The  due  and  decent  preservation  of  human  remains 
by  separate  burial,  is  pre-eminently  due  to  Christian  civilixa- 
tion,  which,  bringing  in  the  coffin  and  the  sarcophagus,  super- 
seded the  custom  of  burning,  and  "  gave,"  in  Lord  Stowell's 
vivid  phrase,  ^'  final  extinction  to  the  sepulchral  bonfires." 

The  monument  erected  over  a  grave  is  expressly  intended 
to  individualize  its  occupant ;  but  it  would  be  a  most  singular 
mockery  to  protect  the  monument,  and  leave  the  grave 
itselt*  to  be  filled  with  other  tenants.  The  church,  in  the 
present  case,'  as  keeper  of  the  cemetery,  by  permitting  the 
erection  of  the  monument,  virtually  consented  that  it  should 
stand,  to  perform  its  appropriate,  individualizing  office. 
Such  a  monument  could  not  be  disturbed  in  England,  even 
by  the  Established  Church :  for  the  daughter,  as  the  lawfbl 
heir,  could  at  once  arresl  the  sa(5rilege,  or  obtain  an  ample 
indeninity.  By  every  principle  of  enlightened  reason,  she  is 
equally  entitled,  as  next  of  kin,  to  protect  her  father's  remains. 
No  one  will  deny,  that  the  moral,  if  not  the  legal  duty  of 
re-burying  them,  first  devolves  on  her,  and  it  is  because  their 
ejection  from  the  grave  thus  burthens  her  with  the  duty, 
that  she  is  plainly  entitled  to  claim,  that  the  expense  shall 
be  defrayed  by  the  fund  awarded  to  indemnify  the  parties 
damaged.  The  father,  identified  by  the  monument,  bad  lain, 
separate  for  more  than  fifty  years.  The  church  could  not 
have  lawfully  mingled  any  other  remains  with  his,  nor  can 
the  daughter  now  be  required,  either  in  justice  or  decency, 
to  destroy  their  individuality,  still  less  to  permit  them  to  be 
cast  into  any  common  receptacle  of  undistinguishable  rubbish. 
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To  throw  a  dead  body  into  a  river  was  held,  hj  the  Su- 
preme Conrt  of  Maine,  to  be  an  indictable  offence  (1  (jfreerU. 
226),  and  it  would  not  be  less  indecent  and  criminal  to  empty 
into  the  streets  of  the  city,  or  into  the  waters  which  wash  its 
shores,  the  bones  and  ashes  of  an  ancient  cemetery.  The 
criminality  of  the  act,  as  of  any  other  violation  of  the  grave, 
is  not,. as  is  erroneously  asserted,. in  invading  the  imaginary 
rights  of  the  dead,  but  in  outraging  the  Christian  sensibilities 
of  the  living.  The  "  conditio  sepulturse,"  in  the  expressive  ' 
language  of  St.  Augustine,  is,  "  magis  vivorum  solatia  quam 
subsidia  mortuorum."  It  was  the  special  punishment,  not 
of  the  buried  dead,  but  of  the  living  sinners  of  unhappy 
Jerusalem,  that  spread  the  bones  of  her  inhabitants  "  before 
the  sun,  and  the  moon,  and  all  the  host  of  heaven."  It  is  not 
the  buried  Moses  Sherwood,  but  his  living  daughter,  Maria 
Smith,  who  now  claims  the  right  to  his  quiet  repose,  in  the 
gAve  where  she  laid  him.  That  repose  has  been  disturbed, 
under  the  forms  of  law,  against  her  will.  As  the  only 
reparation  the  case  admits,  she  asks  for  the  re-interment  of  the 
remains  in  a  separate  grave,  to  be  individualized  by  the  mo- 
nument which,  as  her  lawful  ^^  heir-loom,"  the  law  preserves, 
from  generation  to  generation,  for  that  very  purpose.  The 
cemeteiy  which  contained  them  was  expressly  taken  by  the 
church,  to  perform  this  very  ofSce  of  sepulture.  As  a  ceme- 
tery, its  use  was  a  charitable  as  well  as  a  religious  use — ^a 
trust  which  this  court,  in  the  exercise  of  its  undisputed  equity 
powers,  and  wholly  irrespective  of  any  assumption  or  resump- 
tion of  authority  ever  possessed  by  any  ecclesiastioal  body, 
may  now  duly  control  and  regulate. 

The  claimant,  after  fifty  years'  occupancy  by  her  father 
of  the  grave,  may  rightfully  be  held  to  be  one  of  the  bene- 
ficiaries, for  whom  the  charitable  use  was  created,  and  for 
whose  benefit  and  protection  it  should  be  carried  into  full 
effect  Hie  fund  representing  a  part  of  the  veiy  land  thus 
devoted  to  the  charitable  use,  is  now  in  possession  of  the 
court,  its  legitimate  guardian,  and  subject  to  its  equitable 
discretion. 

The  Beferee  is  therefore  of  opinion,  that  it  is  proper  to  re* 
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tain  from  the  fiuid  a  fium  Buffieient  to  cover  the  expense  of  re* 
interring  the  remains  of  Moees  Sherwood  in  a  separate  grave,  in 
snoh  reasonable  locality  as  the  said  Maria  Smith  might  select. 

Ute  proofr  taken  on  the  reference  shows,  that  eighty 
graves,  in  all,  were  disturbed  bj  the  widening  of  the  street,— 
bat  no  claim  for  damages,  or  for  re-interment,  has  been  pre- 
sented)  except  in  the  case  above  stated.  The  remains  of  the 
bodies  in .  the  other  graves  have  been  temporarily  deposited 
under  the  cbnrch  in  Beekman  street,  to  be  properly  re-in- 
terred elsewhere,  in  case  of  its  sale. 

The  Krferee  respectfolly  submits  the  following  conclusions 
as'  justly  deducible,  from  the  fact,  that  no  ecclesiastical  ele* 
ment  exists  in  the  jurisprudence  of  this  State,  or  in  the 
frame-work  of  its  government : 

1.  That  neither  a  corpse,  nor  its  burial,  is  legally  subject, 
in  anyway,  to  ecclesiastical  cognizance,  nor  to  sacerdotal 
power  of  any  kind. 

'  2.  That  the  right  to  bury  a  corpse  and  to  preserve  its 
remains,  is  a  legal  right,  which  the  courts  of  law  will  recog- 
nize and  protect. 

8.  That  such  right,  in  the  absence  of  any  testamentary  dis« 
position,  belongs  exclusively  to  the  next  of  kin. 

4«  That  the  right  to  protect  the  remains  includes  the  right 
to  preserve  them  by  separate  burial,  to  select  the  place  of 
sepultore,  and  to  chadge  it  at  pleasure. 

5.  That  if  the  place  of  burial  be  taken  for  public  use,  the 
next  of  iiu  may  claim  to  be  indenmified  for  the  expense  of 
removing  and  suitably  re«interring  their  remains. 

[The  cue  was  brought  to  headng  on  thiB  Report,  before  the  Speciel  Term,  of  the 
Sapreme  Court,  in  April,  1866.  After  hearing  counael,  the  Court  conjBnne4  the 
Beport  in  all  respects,  directing  payment  for  the  vaults,  as  ralued  bj  the  Beferee, 
awarding  $100  to  Maria  Smith,  as  next  of  kin  of  Moses  Sherwood,  directing  her 
with  that  sum  to  re-inter  Ills  remains,  and  et^ct  at  his  grave  the  monument  tal^en 
in  widening  the  street,  and  declaring  her  entitled  to  the  possession  of  the  re- 
mams,  and  of  the  monument  for  that  purpose.  The  order  f^irthor  directed  the 
church  to  re?inter  separably  the  remains  found  )n  any  other  of  the  grarei^ 
whenerer  identified  by  the  next  of  kin.] 
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AOOOUNTINO. 

1.  An  alleged  settlement  of  aooonnts 
between  executory  tnistees  and  a 
deceased  cestui  que  trust, — Held, 
not  to  exonerate  the  trustees  from 
filing  their  aoooont,  so  as  to  en- 
able the  representative  of  the  cestui 
fue  trust  to  examine  whether  there 
had  been  errors  or  defects,  or  the 
aettlement  had  been  fairly  made : 
although,  if  no  unfairness  be  ex- 
hibited, the  settlement  may  be  suffl- 
oient  to  exonerate  the  trustees  from 
Youohing  the  account.  Rieben  vs. 
Hicks,  136 

S.  A  foreign  executor  having  collect- 
ed assets  in  this  State,  before  letters 
testamentary  issued,  and  having 
subsequently  qualified,  is  bound  to 
account  as  executor  for  such  collec- 
tions, to  the  court  by  which  he  waa 
appointed;  the  letters  relating  back| 
for  that  purpose,  to  the  time  of  the 
testator's  death.  Parsons  vs.  Ly^ 
man,  268 

3.  Wl)ere  the  testator,  who  was  do- 
mioled,  at  the  time  of  his  decease, 
in  the  State  of  Connecticut,  left 
assets  in  the  State  of  New-York, 
and  the  executor,  after  collecting 
the  estate  in  New- York,  ap- 
plied to  the  Surrogate  by  whom 
he  had  been  appointed,  for  a  final 
aoooonting, — Held,  that  the  pro- 
ceeding would  not  be  postponed, 
^fter  the  legatees  had  appeared 
and  claimed  a  final  settlement,  in 
order  to  enable  the  executor  to 
procure  an  interpretation  of  the  will 


at  the  place  of  domieil,  by  means 
of  a  suit  instituted  there,  subsequent 
to  the  application  for  a  final  ac- 
counting in  New* York.  lb. 

4.  Where  executors  have  withdrawn 
productive  funds,  in  order  to  pay 
legacies  before  they  became  due,— - 
Held,  that  they  are  chargeable  with 
the  loss  thus  occasioned  to  the 
residuary  legatees.  McLoskey  vs. 
Reid.  334 

SSseBsQUXST,  6. 
gollbctor,  8. 
Commissions,  1,  S,  3. 

CONSTRUCnOH,  1. 

DnTRiBOTioii,  3,  4. 

DOWKR,  5. 

exxcvtoii,  1. 
Lkx  Loci,  1,  2« 
Limitations,  2,  7,  8.  • 
Mortgage,  1,  2.  3,  4. 
Partnxrsbip,  7. 
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ADMEASUREMENT  OF  DOWER. 
See  DowxB,  1,  2,  3,  4. 


ADMINISTRATORS. 


Though  an  administrator  is  not 
bound  to  run  the  risk  of  making 
temporary  investments  for  the  ben- 
efit of  the  estate,  he  may^  under 
the  direction  of  the  Surrogate,  be 
required,  in  a  proper  ease,  to  de- 
posit the  funeb  in  the  Trust  Com 
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pany,  lo  as  to  be  earning  interest, 
while  the  estate  is  in  process  of 
settlement.  Lockhart  v.  The  Pub- 
lic Adminigtrator,  21 

See  AccouMTiNo,  jKunm. 
Collector,  2. 
Commissions,  1,  2,  9. 
Distribution,  3,  4. 

£XBCUTOR,  1,  2. 

Lxx  Loci,  1,  2. 
LiMiTATioi^s,  passim. 
Partnership,  1,  4,  6,  7. 
Public  Administrator, 

passim. 
Renunciation,  1. 
Retractation,  1. 
Taxes  and  Assessments, 

1,2 


ADVERTISEMENT  FOR 
CLAIMS. 

See  GREDrroR,  1,  2,  3,  4. 


ANNUITY. 

1.  An  annuity  is  a  stated  snm  per 
annum,  payable  annually  unless 
otherwise  directed.  It .  becomes 
payable  at  the  end  of  a  year  after 
the  testator's  decease,  because  the 
will  so  provides.  Booth  yb.  Ammer' 
man.  129 

2.  All  bequests  are  due  at  the  expir- 
ation of  the  year,  in  the  absence 
of  aj^y  special  provisions  to  the 
contrary ;  and  the  duty  to  pay  an 
annuity  arises  contemporaneously 
with  Uie  efflux  of  the  period  the 
law  has  allowed  for  the  settlement 
of  the  estate.  .  J^. 

3.  The  testator  gave  his  wife  an  an- 
nuity of  flye  hundred  dollars  per 
annum,  to  be  paid  semi-annually, 
out  of  iiis  estate,  and  directed  his 
executors  to  retain  in  their  hands 
and  keep  invested  a  sum  sufficient 
to  pay  the  annuity,-~/fs/<l,  that 
the  annuity  was  a  charge  on  the 
estate,  and  the  executors  were 
bound  to  invest  a  sum  sufficient  to 


pay  the  annuity,  clear  of  any  taxes 
and  commissions.  E»  parte  M> 
Comb.  151 

4.  There  is  a  distinction  between  in- 
come and  an  annuity.  The  former 
embraces  only  net  profits,  after 
deducting  all  necessary  expenses 
and  charges — ^the  latter  is  a  fixed 
amount,  directed  to  be  paid  abso- 
lutely and  without  contingency.  lb. 

5.  Where  the  will  provided  for  the 
payment  of  an  annuity  to  the  tea- 
tator's  widow,  in  equal  quarterly 

Sayments,  on  the  first  Mondays  of 
anuary,  April,  July,  and  October, 
to  commence  immediately  after  the 
testator's  decease,  and  the  testator 
died  on  the  fourth  of  August,— 
Held,  that  there  should  be  no  ap- 
portionment, and  that  a  full  quar- 
terly payment  became  due  on  the 
first  Monday  of  October  succeeding 
the  testator's  death.  Griswold  vs. 
GristDold.  216 

See  Bequest,  2. 
Dower,  6. 

APPORTIONMENT. 
See  Taxes  and  Asssssmxntb,  8. 


ASSETS. 

See  Accounting,  S. 
Executor,  2. 
Lex  Loci,  1,  2. 
Limitations,  4,  8. 

• 

ATTESTATION. 
See  Will,  2,  7. 


BEQUEST. 

Where  the  will  contained  a  bequest 
to  the  testator's  sister  of  "  the 
interest  upon  fifteen  hundred  dol- 
lars, in  case  she  should  become 
a  widow,  during  her  widowhood, 
payable  annually,"  and  the  exeou« 
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ton  were  authorized  to  invest  the 
estate  in  such  enms,  andvpon  snch 
tenns  as  they  might  deem  neces- 
sary for  '*  the  due  execution  of  the 
▼ill," — Heldy  that  the  legacy  to  the 
sister  was  not  an  annuity,  but  sim- 
ply a  gift  of  interest  or  income. 
Booth  vs.  Ammerman,  129 

2.  The  income  or  interest  of  a  certain 
fond  is  not  an  annuity,  but  simply 
profits  to  be  earned,  and  although 
directed  to  be  paid  annually,  that 
relates  only  to  the  mode  of  pay- 
ment, and  does  not  change  the  cha- 
racter of  the  bequest.  In  such  a 
case,  it  does  not  become  the  duty 
of  the  executors  to  invest  the  prin- 
cipal sum  until  the  end  of  a  year, 
and  the  interest  will  not  become 
payable  until  the  end  of  the  second 
year.  R, 

3.  But  when  the  Ibstator  has  provided 
that  the  investment  be  made  at  an 
earlier  period,  the  will  must  be  fol- 
lowed. A  bequest  to  a  legatee,  "  in 
case  she  shall  become  a  widow,'' 
falls  due  when  the  specified  contin- 
gency occurs ;  and  where  the  lega- 
tee became  a  widow  within  the 
year,  it  was  held,  that  she  was  en- 
titled to  interest  on  her  legacy  from 
the  commencement  of  her  widow- 
hood, lb. 

A,  In  the  case  of  a  bequest  of  the 
residue  to  legatees  nomtfia/tm 
"  equally,  share  and  share  alike," 
the  legatees  are  tenants  in  common, 
and  the  share  of  any  one  happen- 
ing to  die  before  the  testator,  lapses 
for  the  benefit  of  the  testators  next 
of  kin,  as  a  portion  of  the  estate 
found,  under  the  circumstances,  not 
to  be  Talidly  beaueathed  by  the 
will.    Hart  vs.  Marks.  161 

^.  On  the  final  accounting  of  the  ex- 
ecutors, it  appeared  that  there  was 
no  person  to  answer  the  name  of 
an  annuitant  described  in  the  will, 
as  the  testator's  '^  cousin,  Paris  Pic- 
card;"  but  parol  evidence  was 
given,  that   his  cousin   Prisdlla 


Picard  was  usually  named  by  him 
as  described  in  the  will.  Ih, 

6.  Parol  proof  may  always  be  used 
to  apply  a  will ;  that  is,  to  ascer- 
tain the  person  intended  by  the 
testator,  by  a  descriptioUi  which, 
though  not  ambiguous  on  its  face, 
cannot  be  applied  precisely  as  ex- 
pressed in  the  instrument.  The 
plain  terms  of  a  testament  cannot 
be  altered,  by  showing  the  testator's 
declarations.  The  writing  must 
prevail,  and  be  interpreted  by  its 
own  language ;  but  it  is  competent 
to  point  out  by  proof  the  person 
who  answers  the  description  of  the 
legatee  ]  and  if  there  be  no  one  who 
exactly  meets  the  description,  the 
person  intended  may  be  ascertained 
by  means  of  extrinsic  evidence.  lb, 

7.  Where  the  testator  gave  all  his 
property  to  his  daughter  Elizabeth, 
for  life,  and  directed,  on  her  de- 
case,  if  there  should  be  any  failure 
or  deficiency  in  a  legacy  of  ten 
thousand  dollars  contained  in  her 
will,  in  favor  of  his  adopted  daugh- 
ter Catharine,  that  a  sufiScient 
amount  to  make  up  such  sum 
should  be  paid  out  of  his  estate  to 
Catharine,  her  executors,  adminis- 
trators, and  assigns ;  and  Catharine 
died  before. Elizabeth, — Jffeld,  that 
the  legacy  under  the  testator's  will 
became  due  on  the  decease  of  Ca- 
tharine, and  was  transmissible  to 
her  legal  representatives.  TerriU 
vs.  The  Public  Administrator,  245 

8.  When  a  legacy  is  given  after  the 
decease  of  a  life-tenant,  the  general 
rule  is,  that  both  interests  vest  on 
the  testator's  death,  and  the  be- 
quest does  not  lapse  by  the  decease 
of  the  legatee  before  the  life-ten- 
ant, lb. 

9.  Conditions  are  either  positive  or 
negative,  and  involve  either  the 
occurrence  or  the  non^occurrence 
of  a  future  event.  A  condition 
precedent  suspends  the  vesting  of 
the  legacy,  and  if  the  legatee  die 
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before  the  erentnfttion  of  the  oon- 
*  dition,  the  legaey  falls.  lb. 

10.  Negatiye  eonditioiis  mutt  neces- 
sarily  be  fulfilled,  when  it  is  cer- 
tain that  the  thing  cannot  be  done. 
If  the  condition  is  something  not  to 
be  done  by  the  legatee  or  to  the 
legatee,  the  negative  must  be  made 
certain  when  he  dies,  re  non  facta, 
A  negative  condition  relating  to  the 
donee  is  accomplished  by  his  de- 
cease, if  not  determined  before.  lb. 

11.  A  bequest  to  a  person,  when  he 
shall  die,  is  not  Toid  for  incongru- 
ity, but  is  ascertained  on  his  de- 
cease, and  is  transminible  to  his 
legal  representatiyei.  Jb. 

18.  A  bequest  to  G.  in  default  of  her 
reoeiving  a  bequest  from  £.  is  not 
equitably  satisfied  by  a  legacy  from 
£.  to  the  issue  of  G.  lb. 

13.  The  testator,  after  providing  an 
annuity  for  his  wife,  payable  out 
of  his  estate,  gave  the  residue  to 
executors  in  trust  '^  for  the  sole  use 
and  benefit"  of  his  children,  in  cer- 
tain "  shares,"  and  directed  main- 
tenance out  of  their  respective  por- 
tions, and  payment  of  the  "  shares," 
after  majority^  in  biennial  sums; 
with  a  gift  over  to  issue  in  case  of 
death  before  "  payment"  of  the 
shares,  or  in  default  of  issue,  to 
the  survivors, — Held,  that  the  leg- 
atees took,  on  the  testator's  decease, 
an  absolute  vested  interest  in  their 
tespective  portions,  as  tenants  in 
common ;  that  the  provision  in  re- 
gard to  payment,  and  the  execu« 
tory  bequests  over,  related  only  to 
the  corpus  or  principal  of  the  estate, 
and  not  to  the  income;  and  that 
&e  legatees  were  entitled  absolute- 
ly to  the  profits  and  income  of  their 
shares  from  the  time  of  the  testa- 
tor^B  death.    Parsons  vs.  Lymarij 

268 

• 

14.  Vested  estates  can  be  divested 
only  upon  the  happening  of  the 
precise  contingency,  and  to  the 
precise  extent,  for  that  purpose  spe- 


dfted  in  the  wilL  The  primarf 
gift  of  4he  testator's  whole  estate 
or  interest  remains  in  the  beneftei- 
aries  in  every  event  upon  whieh  it 
is  not  divested.  A  clear,  absolute 
gift  will  not  be  divested  upon  rea- 
soning merely  conjectural.         lb, 

16.  A  bequest  to  W.  and  F.  of  a  share 
of  the  residue,  followed  by  a  diree- 
•tion  that  such  share  be  ^'  paid  them, 
when  they  come  of  age,"  consti- 
tutes a  joint  tenancy,  and  if  one  of 
the  legatees  die  before  a  severance, 
the  survivor  will  be  entitled  U>  the 
whole  gift.    Putnam  vs.  Putnam. 

308 

16.  The  testator  bequeathed  six  thou- 
sand dollars  to  each  of  his  sisters, 
to  be  invested,  and  not  ^'  transfer- 
able during  their  life ;"  one  of  the 
legatees  having  died  before  the 
testator,— JJeZfi,  Jhat  the  bequest 
lapsed, — Heldy  also,  that  it  was 
not  the  intention  to  limit  the  donees 
to  a  life  estate,  but  to  restrain  the 
mode  of  enjoyment  throu*gh  the 
medium  of  a  trustee,  so  that  the 
principal  fund  could  not  be  alien- 
ated until  death.  McLaskey  vs. 
Reid.  334 

See  AmfiriTT,  passim. 

GOMSTEUCTIOII, /wMnn,  1. 
Lapsjc,  1,  2. 
mobtoaoe,  1,  2,  3,  4. 
Survivorship,  1,  2,.  3. 


GAPACITY  (TRSTAMwrriRT). 
See  Will,  3,  4,  6,  6,  8,  9,  10. 


GLAIMS  (P. 


or). 


See  Grbditor,  1,  2,  8,  4,  5. 
ExxqoTOR,  1. 

JUDOMXltT,  6,  7,  8. 

Partkxrsbip,  pastm, 

RXAL  ESTATX,  1. 

COLLEOTOB. 

1.  Where,  during  a  contest  on  the 
probate  of  a  will,  a  jqpecial  oollee> 
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tor  bad  been  appointed,  witb  direo- 
tioDB  not  to  inBtitute  suits  without 
the  permission  of  the  Surrogate, 
and  the  widow  of  the  deceased 
claimed  certain  property  as  gifts 
made  to  her  in  the  life-time  of  her 
husband ;  the  collector  having  ap- 
plied for  leave  to  test  the  validity  of 
the  gifts  by  an  action  at  law,  it  was 
Heldy  that  the  permission  should 
be  granted.  Delafield  yb.  Parish.  24 

2.  In  respect  to  the  right  to  institute 
•uits,  a  collector  stands  on  the 
same  footing  as  other  administra- 
tors, and  he  is  the  judge  of  the 
propriety  of  his  own  course  of  ac- 
tion, subject  only  to  his  liability 
when  the  administration  is  termi- 
nated, and  the  accounts  are  settled 
before  the  Surrogate.  If  he  fail 
to  institute  suits  at  the  instance 
of  parties  in  interest,  upon  the 
offer  of  sufficient  indemnity  against 
costs,  he  may  be  held  accountable 
for  the  loss  resulting  from  his  re- 
fusal, lb. 

3.  After  a  contest  as  to  the  probate 
of  a  will,  and  the  Surrogate's  de- 
cree admitting  the  instrument  to 
proof,  if  an  appeal  be  taken,  a  col- 
lector may  b^  appointed  on  ihei  ap- 
plication of  the  next  of  kin,  al- 
though resisted  by  the  party  claim- 
ing under  the  will.  Mootrie  vs. 
Hunt.  173 

4.  The  appointment  of  a  collector  is 
entirely  within  the  discretion  of 
the  Surrogate,  and  is  usually  madb 
whenever  there  is  probability  of 
long  delay  in  the  grant  of  admin- 
istration in  chief.  Jb. 

5.  Pending  litigation  of  the  probate, 
the  estate  should  not  be  1<^  with- 
out official  care  and  supervision. 

lb. 

6.  It  is  not  proper  nor  customary  to 
appoint  either  of  the  parties  liti- 
gating, collector ;  an  indifferent 
person  should  be  selected.  lb. 

SeePuBuc  Admdhstrator,  3, 4. 


COMITY. 
See  DoHiciL,  5. 


COMMISSIONS. 

1.  Taxes  and  commissions  on  a  trust 
fund  must  be  deducted  from  the 
income  due  to  the  life-tenant,  and 
are  not  a  charge  on  the  general 
estate.  Booth  Yt.  Ammetwan.  129. 

2.  Where  the  income  of  a  certain 
sum  is  given  to  a  party  for  life,  or 
a  shorter  period,  commissions  on 
the  interest,  and  taxes  on  the  trust 
fund,  must  be  deducted  from  the 
income,  and  are  not  a  charge  on 
the  general  estate.  lb, 

3.  Residuary  estate  is  given  on  the 
condition,  express  or  implied,  of 
the  previous  satisfaction  of  other 
legacies;  and  this  condition  can 
be  discharged  only  by  the  pay- 
ment of  the  dear  amount  of  the 
legacies,  free  from  all  charges. 
Ex  parte  McComb.  151. 

See  ANNX7ITT,  3,  4. 


CONDITIONS. 
See  BxQUJBST,  9,  10. 

COMSTRVCTIOH,  9. 


CONFLICT  OF  LAWS. 
See  AccotTNTiNo,  2,  3. 

DiSTAIBUTION,  1,  4. 

DoMiciL,  1,  2,  3,  4,  5. 
Jf7DOMxirr,  2. 
Lex  Loci,  1,  2.^ 


CONSTITUTIONAL  LAW. 

1.  By  the  Constitution  of  the  United 
States,  and  the  Act  of  Congress  of 
May  26,  1790,  the  same  faith  and 
credit  are  required  to  be  given  to 
a  judicial  record  in  all  the  States 
of  the  Union,  as  it  possesses  by 
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law  or  usage  in  the  State  where 
the  judgment  was  rendered.  Black 
YB.  Black,  174 

8.  Judgments  in  other  States,  fairly 
and  regularly  obtained,  are  full 
and  oonclusive  evidence  of  the 
matters  adjudicated.  This  doc- 
trine, however,  is  held  in  subser- 

'  vienoe  to  the  principle,  that  to 
entitle  the  judgment  to  full  faith 
and  credit,  the  court  in  which  it 
was  rendered  must  have  had  juris- 
diction of  the  persons,  and  of  the 
subject  matter.  lb. 


CONSTRUCTION. 

1.  Upon  a  final  accounting,  it  is 
the  duty  of  the  Surrogate  to  look 
into  the  will,  interpret  its  lan- 
guage, and  direct  a  distribution 
according  to  the  tenor  and  effect 
of  its  provisions.  Parsons  vs.  Ly- 
nutn.  268 

S.  Implication,  in  order  to  affect  or 
vary  vested  rights,  must  be  neces- 
sary, and  not  merely  probable.  lb. 

3.  A  prior  devise  will  not  be  dis- 
turbed further  than  is  absolutely 
necessary  to  give  effect  to  the  pos- 
terior qualifying  dispositions.    Ih, 

4.  The  rules  in  regard  to  the  vesting 
of  testamentary  bequests  are  not 
varied  by  reason  of  the  interven- 
tion of  a  trust,  unless  it  be,  that 
there  is  a  stronger  implication  in 
favor  of  vesting  where  there  is  a 
trust,  than  where  there  is  not.  lb. 

5.  Where  there  is  uncertainty  as  to 
the  vesting  of  a  legacy,  a  provision 
for  maintenance  and  support  helps 
the  vesting.  lb. 

6.  If  legacies  of  a  residue  be  vested, 
income  is  due  as  a  matter  of  right 
to  the  owners  of  the  shares.  Resi- 
duary dispositions  are  particularly 
favored,  not  only  in  regard  to  vest- 
ing, but  also  in  respect  to  the  title 
of  the  legatee  to  the  profits  or  fruit 


of  the  fund  aoeming  beiottt  th« 
time  of  payment.  lb, 

7.  In  the  construction  of  a  will,  it 
is  a  general  canon  of  interpreta- 
tion, that  the  term  share  is  limited 
to  the  original  portion,  unless  par- 
ticular expressions  extend  this 
meaning.  lb. 

8.  A  will,  clearly  expressed,  must  re- 
ceive the  interpretation  the  words 
compel,  and  cases  or  events  not  con- 
templated cannot  be  aided  by  judi- 
cial interposition.  Taylor  vs.  Wen- 
deU.  324 

9.  Conditio/ial  limitations  contingent 
upon  some  specified  event,  take 
effect  only  upon  the  occurrence  of 
the  prcfise  event  designated,     ift. 

See  AccoDitTiNO,  3. 
BcQUBST,  passim. 
Distribution,  3. 
Lapse,  1,  2. 
Marriage,  5, 
Mortgage,  1,2,  3,  4. 


CONVERSION. 

0 

See  Limitation^,  4. 

CREDITOR. 

1.  Where,  after  an  advertisement 
under  the  statute  by  an  executor 
or  administrator  for  claims  against 
the  deceased,  a  demsnd  is  presented 
by  a  party  claiming  to  be  a  creditor 
of  the  estate,  and  it  is  disputed  or 
rejected,  the  claimant,  unless  the 
matter  in  controversy  be  referred, 
must,  withm  six  months  aft«r  such 
dispute  or  rejection,  or  within  six 
months  after  the  demand  or  some 
part  thereof  shall  have  become  due, 
commence  a  suit  for  the  recovery 
thereof,  or  be  forever  bcurred  from 
maintaining  any  action.  Barsalou 
vs.  Wrigkt.  164 

2.  This  slatute  has  for  its  object  an 
expeditious  settlement  of  estates. 
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and  ghoiild  not  reoeiTe  a  narrow  or 
■triot  oonstmotion.  By  its  temia  it 
relates  only  to  actions  at  law,  but 
the  rule  will  be  applied  by  way  of 
analogy  to  proceedings  on  claims 
in  the  Surrogate's  Court.  i&. 

3.  When  a  demand  is  presented  to  an 
executor  or  administrator,  there 
should  be  a  positive  and  explicit 
dispute  or  rejection,  to  make  this 
statutb  of  limitations  applicable. 

lb. 

4.  If  the  supposed  rejection  be  appa- 
rently deliberatiye,  and  not  defini- 
tiye,  and  the  claim  be  subsequently 
treated  by  the  parties  as  under  con- 
sideration, the  statute  will  not 
begin  to  run  until  a  final  rejection 
has  been  notified  to  the  claimant. 

16. 

6,  The  Surrogate  has  jurisdiction,  on 
the  application  of  a  creditor  for  an 
account  and  for  payment  of  his 
demand,  to  try  the  claim,  although 
disputed ;  and  this  authority  extends 
to  equitable  as  well  as  to  legal 
debto.    Babcock  vs.  Lillis.        2 1 8 

See  Distribution,  4 
Executor,  1. 
LmrrATioNs,  S,  4,  6,  7,  8. 
Partnership,  passim. 
Real  Estate,  1. 
Renuncution,  1. 


DECLARATION  (Testahxntart). 
See  Will,  2,  7. 

DECREE. 

Sw  Judgment,  1. 
Lex  Loci,  8. 
Ldotations,  8,  7. 

DEVISE. 

See  Co^fSTRUOTioN,  3. 
Insurance,  1. 
Limitations,  3. 
mortoaoe,  1|  8, 3,  4. 


DISTRIBUTION. 

1.  The  test  in  respect  to  the  suoees- 
sion  to  the  personal  estate  of  intes- 
tates, is  the  law  of  the  domidl  at 
the  time  of  the  death.  This  is  the 
uniyersal  rule  at  this  day.  Gr<i' 
ham  YB.  The  Public  Administrator, 

187 

8.  In  Scotland  succession  is  confined 
to  agnatic  or  relations  on  the 
fathers  side,  to  the  exclusion  of 
cofTUrft,  relations  on  the  mother's 
side.  The  mother  is  always  ex- 
cluded; brothers  and  sisters,  and 
their  descendants  take  in  prefer- 
ence to  the  father;  among  colla- 
terals kindred  of  the  full  blood 
exclude  those  of  the  half-blood,  in 
the  same  line  of  succession ;  and 
the  next  of  kin  take  the  estate  per 
eapttOj  and  never  per  stirpes, — there 
being  no  right  of  representation 
among  descendants  or  collaterals. 

lb. 

3.  Though  the  account  of  a  foreign 
executor  must  be  settled  according 
to  the  U»  rei  siia^  yet  the  distribu- 
tion of  the  estate,  and  the  inter- 
pretation of  the  will  are  regulated 
by  the  lex  domicilii.  Parsons  vs. 
Lyman.  868 

4.  In  closing  what  is  sometimes 
termed  an  ancillary  administration, 
the  rights  uf  the  creditors,  legatees, 
and  distributees,  resident  within 
the  country  where  it  was  granted, 
are  protected  and  enforced,  and  the 
residuum  will  not,  generally,  bo 
transmitted  to  the  representatiTes 
abroad,  until  the  final  account  has 
been  settled  with  a  due  regard  to 
the  daims  of  parties  intenrening  for 
the  retention  and  distribution  of 
their  own  shares.  Ibm 

See  Construction,  1. 

DOMICIL,  1. 

Executor,  1. 
Judgment,  6,  7,  8. 
Partnership,  3,  7. 
Real  Estate,  1. 
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DOMICIL. 

1.  The  intestate  haying  died  at  the 
Marine  Hospital,  on  her  way  from 
Sootland^er  domioii  of  origin,  to 
Oanada  Weat,  held  that  the  distri- 
bntion  of  her  eitate  mail  be  gov- 
erned by  the  Sootoh  law.  OriAam 
yn.  The  Public  Admimstnitor.  187 

8.  A  dpmicil  can  be  acquired  only  by 
residence  with  the  intention  of  re- 
maining at  the  new  place  of  abode. 
Intention  alone  is  not  snfflcient ; 
the  new  domidl  must  be  estab- 
lished tttiimo  et  factOj  by  a  union 
of  the  fact  and  the  intention.     lb, 

8.  It  is  a  well  ifetlled  principle,  that 
for  the  purposes  of  succession,  every 
person  must  have  a  domicil  some- 
where, and  that  the  domioii  of 
origin  is  not  lost,  until  a  new  one 
be  acquired.  lb. 

4.  A  domioii  of  choice  can  only  1)e 
acquired  by  a  person  who  is  wi 
juris,  and  a  minor  cannot  therefore 
of  his  own  motion  make  a  change 
of  his  domicil.    E9  forU  Bartlett. 

281 

5^  The  laws  of  the  domicil  in  relv 
tion  to  the  power  of  the  guardian 
are  sometimes  recognized,  but  this 
is  a  matter  of  comity,  and  rests  in 
the  discretion  of  the  court.  MeLos- 
keyYB.Re%d.  334 

See  AccouKTiNo,  8,  3* 
Distribution,  1,  4. 

GUARDUN  AND  WaRD,  8. 

judomkmt,  2. 
Lex  Loci,  1,  8. 


DOWER. 

1.  In  proceedings  before  the  Surrogate 
for  the  admeasurement  of  dower,  it 
IS  not  competent  for  the  parties  in- 
terested in  the  land  to  contest  the 
widow's  title.  The  admeasure- 
ment when  completed  is  binding 
and  conolusiye  only  as  to  the  loca- 
tion and  extent  of  the  dower-right, 


and  does  not  preolude  any  penon 
from  controverting  the  title  to 
dower,  when  the  same  shall  be 
sought  to  bo  enforced  at  law. 
Parks  yn*  liardty,  15 

8.  After  admeasurement,  the  widow 
may  bring  ejectment,  when  the  va^ 
lidity  of  her  claim  to  any  dower, 
the  title  of  her  husband,  his  aeisin 
and  her  marriage,  may  all  be  con* 
troverted,  and  tried,  notwithstand- 
ing the  admeasurement.  Jb, 

3.  Wbere  the  promises  conaist  of  a 
single  lot  and  building,  there  seems 
to  be  no  objection,  with  the  widow's 
consent,  to  setting  apart  particular 
rooms,  with  the  use  of  the  halls 
and  passages  so  as  to  secure  ingress 
and  egress.  lb, 

4.  If  alienation  of  the  lands  be  made 
by  the  hosband,  dower  must  be 
admeasured  according  to  the  value 
of  the  property  at  the  time  of  alie- 
nation, lb, 

5.  Where  executors  are  clothed  with 
a  power  of  sale,  they  may  enter  into 
an  arrangement  with  the  widow 
having  dower  in  the  estate,  to  pay 
her  a  sum  in  gross,  according  to 
the  principles  applicable  to  annui- 
ties, in  consideration  of  her  uniting 
in  the  conveyance  of  the  premises ; 
and  where  such  composition  was 
made,  at  a  rate  ranging  between 
those  of  the  Northampton  aad  the 
Carlisle  tables,  and  the  execators 
had  acted  in  gpod  jfaith  and  with  a 
view  to  the  benefit  of  the  estate. 
— Htld^  that  the  arrangement  would 
not  be  disturbed  by  the  Surrogate. 
EagU  vs.  Emmet,  llT 


EVIDENCE. 

1.  Where  the  son  of  the  testator,  fol- 
lowing the  occupation  of  a  mari- 
ner, had  been  aboent  abont  five 
years  at  the  time  of  his  father's 
deceascjwithoot  having  been  heard 
from — Htfd,  that  in  default  of  any 
other  circumstances  tending  to  es« 


INDEX. 
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tebliih'tlie  imbability  of  hit  death, 
tiiere  was  no  prasiunptioa  of  his 
deooftse,  and  tho  oonrt  could  not 
deolare  a  legacy  given  him  by  his 
Other's  will  to  hare  lapsed.  Eagle 
TB.  Jj^mtnef.  117 

S.  Where  a  penon  was  once  shown 
to  have  been  living,  the  common 
law  presumed  the  continuation  of 
life,  until  the  contrary  was  estab- 
lished. But  from  analogy  to  the 
provisions  of  the  statutes  relating 
to  bigamy  and  life  estates,  the  rule 
has  been  adopted,  that  a  party  ab- 
sent seven  years  ^^thout  intelli- 
gence is  presumed  t^  be  dead.  This 
length  of  time  maybe  abridged,  and 
the  presumption  be  applied  earlier, 
by  proof  of  special  circumstances 
tending  to  show  death  within  a 
certain  period.  lb. 

3.  The  law  does  not  undertake  to 
presume,  in  the  absence  of  facts 
indicating  the  time  of  death,  when 
the  death  a<}taally  occurred ;  but 
the  party  will  be  deemed  for  all  le- 
gal purposes  to  have  lived  through 
the  period  of  seven  years.  This  is 
an  artificial  rule,  founded  upon  rea- 
sons of  convenience,  and  the  nece^ 
sity  of  fixing  upon  some  limit  with- 
in which  the  relations  of  the  living 
to  the  absent  are  to  be  determined. 

lb. 

4.  In  a  question  of  identification, 
where  there  is  no  recognition,  it  is 
unsafe  to  rely  upon  mere  resem- 
blance ;  especially  where  the  com- 
parison was  between  a  dead  body 
and  a  living  person,  the  powers  of 
perception  in  the  observer  were  not 
unusual,  the  opportunities  for  ob- 
servation were  slight,  and  a  con- 
siderable interval  had  elapsed  be- 
tween the  dates  of  comparison. 
Cunningham  vs.  BurdiU.  343 

5.  Where  direct  evidence  of  marriage 
is  insufficient,  it  may  be  supplied 
by  indirect  and  collateral  proof  of 
the  conduct,  treatment,  and  decla- 
rations  of  tho  parties.  lb. 


SmBbquxst,  6,  6. 
JUD^MXMT,  3,  4,  6. 
Jurisdiction,  1,  2,  8. 
Lboitimact,  2,  3,  5.   • 
Mareuox,  6,  7,  8. 
Nuncupation,  7. 
Will,  3, 8, 9, 10, 11, 12|  13. 


EXECUTOE. 

1.  The  executor  or  administimtbr  may 
protect  himself -from  danger  of  pay- 
ing debt*  out  of  their  onler  of  pri- 
ority, where  the  estate  is  insolvent, 
by  refraining  from  distribution  un- 
til the  expiration  of  the  legal  ad- 
vertisement for  the  presentation  of 
claims.     Drusi  yb.  Homed,       213 

2.  An  executor  or  administrator,  by 
virtue  of  his  appointment  in  one 
State  or  country,  derives  no  anthor- 

.  ity  over  the  goods  of  the  deceased 
in  another  country  or  State,  unless 
he  obtain  new  powers  in  the  juris- 
diction where  such  goods  are  situ- 
ated.   Parsons  vs.  Lifman,       268 

See  AccouNTtKo,  passim* 
BcauBST,  2. 
Commissions,  1,  2,  3. 

DlSTRIBUipN,  3,  4. 
DOWBR,  5. 

Insurance.  1. 
Lkx  liOci,  1,  2. 
Limitations,  passim, 
^  Partnership,  1,  4,  6,  7. 

Pew,  1,  2,  3. 
Renunciation,  1. 
Retractation,  1. 
Taxes    and  AsBSssMximy 
1,2. 


GUARDIAN  AND  WARD. 

1.  The  guardian  is  an  officer  of  the 
law,  and  he  will  not  be  allowed  to 
employ  his  authority  to  the  disad- 
vantage of  his  ward.  He  ordina- 
rily possesses  the  eustody  ef  the 
minor's  person,  and  ihe  right  to 
eelect  his  habitation,  but  no  greater 
effect  will  be  given  to  his  acts  in 
these  respects  than  the  natuie  of 


642 


INDEX. 


tho  oase  reasonably  requires ;  and 
although  the  act  may  be  allowed 
and  ratified,  if  judicious  or  neoes- 
atCtjy  its  consequences  should  be 
limited  so  as  not  to  affect  the  sta^ 
tusj  or  the  rights  of  the  infant,  or 
the  succession  to  his  property.  Ex 
parU  Bartlett,  221 

2.  There  would,  howerer,  appear  to 
be  no  ground  for  debying  such  a 
control  on  the  part  of  Uie  guardian 
over  the  residence  of  the  ward  as 
shall  not  withdraw  him  from  the 
jurisdiction  of  his  domioil  of  origin. 
A  change  of  residence  from  one 
portion  of  the  same  sovereignty  to 
another,  as  from  one  county  to 
another,  is  completely  within  the 
scope  of  the  guardian's  authority, 
as  no  rights  are  impaired  or  affect- 
ed, but  there  is  simply  a  substitu- 
tion of  one  local  authority  in  the 
place  of  another,  all  under  the  same 
laws  and  jurisdiction.  Ib.^ 

3.  The  appointment  of  a  guardian  for 
the  person  or  the  property  of  an  in- 
fant is  an  act  of  jurisdiction  de- 
pendent upon  the  situation  of  the 
person  or  the  property  within  the 
territory  of  the  State.  This  author- 
ity is  not  limited  to  cases  of  sub- 
jects or  citizens.  M^Loshey  ts. 
RM,  334 

4.  Foreign  guardians  have  no  extra- 
territorial authority,  and  letters  of 
foreign  guardianship  afford  no  title 
within  this  State.  lb. 

See  DoHiciL,  5. 
jurisdiotiom,  4. 
Minors,  1. 

HEIRS. 
See  Limitations,  3. 

P£W,   3. 

HUSBAND  AND  WIFE. 

The  testator  having  provided  that 
his  wife  should  be  left  in  the  un- 
disturbed possession  of  her  individ- 


ual property  not  identified  with  hii 
estate— Ife^  that  she  was  enti- 
tled to  a  bidanoe  due  her  on  his 
books,  appearing  in  an  aooount  of 
her  individual  estate  kept  in  her 
individual  name.  OriiwM  vs. 
Griswold,  216 

See  Dowxa, 
Lboitimact. 
Marruok, 


INFLUENCE. 
See  W11J.7  3,  5,  6, 12. 

INSANITY. 
See  Will,  8,  9, 10. 


INSURANCE. 

The  testator  devised  his  lands  to 
his  executors  in  trust,  and  a  loss 
by  fire  having  occurred  after  his 
decease,  upon  buildings  insured  by 
a  policy  taken  out  in  his  life-time, 
it  was  Held,  that  the  damages  re- 
covered from  the  insurers  did  not 
enure  to  the  benefit  of  the  legatee 
of  his  personal  property^  but  that 
the  executors  were  entitled  to  re- 
tain the  sum  upon  the  same  trusts 
as  those  upon  which  they  held  the 
real  estate  devised.  EagU  vs.  £ii»- 
mef.  •  117 


INTEREST. 

See  Administrator,  1. 
Annuity,  2,  5. 
Bbqukst,  2,  3. 
Commissions,  2. 
Public  Administrator,  1. 


JOINT  TENANCY. 

See  Bequest,  15. 

SuRVivoRSBir,  1,  2)  8. 
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JUDGBftENT. 

1.  Where  in  the  record  of  prooeed- 
ingB  for  a  divoroe  in  the  Court  of 
Chanoery  of  the  State  of  New 
Jereey,  the  allegations  contained  in 
the  bill  of  complaint  were  safficient 

•to  authorize  the  jurisdiction  of  the 
court,  the  process  was  returned 
"serred^^  by  the  sheriff,  and  the 
proofs  sustained  the  charges  of  the 
bill, — Held,  that  the  decree  could 
be  questioned  collaterally  only  on 
the  ground  that  the  court  had  not 
obtained  jurisdiction  over  the  per- 
son of  the  defendant.  Black  vs. 
Black,  174 

2.  At  the  time  of  the  institution  of 
the  suit,  the  defendant  was  a  resi* 
dent  of  the  State  of  New  Jersey, 
had  been  living  there,  occupying 
furnished  apartments,  orer  a  year, 
ahd  had  no  other  domicil.  Though 
it  was  alleged  that  a^  the  time  of 

•the  iBsuing  of  the  subpoena  to  ap- 
pear and  answer,  she  had,  without 
removing* her  furniture,  left  her 
abode,  for  the  purpose  of  a  tempo- 
rary visit  to  the  State  of  Connecti- 
cut, with  the  intention  of  not 
returning,  yet  it  was  held  that  she 
had  not  effected  a  change  of  domi- 
cile from  the  fact  that  she  had  not 
acquired  a  new  residcDce.  A 
change  of  residence  does  not  rest  in 
mere  intention.  The  domicil  can 
be  altered  only  by  a  conjunction 
of  the  fact  with  the  intention. — 
Held,  also,  that  as  a  resident  and 
citizen  of  New  Jersey^  the  defend- 
ant was  amenable  to  its  laws,  and 
bound  by  their  provisions  relative 
to  constructive  service  of  process. 

lb. 

3.  The  statute  of  New  Jersey  allow- 
ing service  of  a  subposna  to  appear 
and  answer,  by  leaving  a  copy 
thereof  at  the  defendant's  '^  dwel- 
ling-house or  usual  place  of  abode,'' 
and  the  process  having  been  re- 
turned ^'  served  "  by  the  sheriff. — 
Held,  that  service  by  copy  should 
be  affirmatively  disproved:  and 
that  to  suppose  a  violation  of  duty 


on  the  part  of  the  sheriff,  would 
require  evidence*  so  complete  and 
stringent  as  absolutely  to  exclude 
any  solution  consistent  with  his 
innocence  and  integrity.  lb, 

4.  The  return  of  an  officer  as  to  the 
service  of  procesB  cannot  be  im- 
peached collaterally,  butSnay  be 
impugned  only  in  an  action  for  a 
false  return,  or  on  the  indictment 
of  the  officer,  or  in  an  application 
to.  the  court  issuing  the  process, 
made  by  a  party  interested  in  the 
cause.  lb, 

5.  The  court  will  not,  as  against  an 
innocent  party,  lean  to  the  invali- 
dation of  a  decree  of  a  court  of 
competent  jurisdiction,  on  the 
ground  of  an  alleged  want  of  ser- 
vice of  process,  where  the  proceed- 
ings were  all  regular  on  their  face, 
the  defendant  had  notice  in  fact 
that  the  suit  was  instituted,  and  a 
decree  had  been  pronounced,  but 
did  not  apply  to  be  heard,  or  to 
have  the  decree  opened,  and  insti- 
tuted no  judicial  proceedings  until 
after  the  death  of  the  complainant, 
and  of  the  officer  the  truth  of  whose 
return  was  questioned.  J^. 

6.  Judgments  docketed  and  decrees 
enrolled  against  the  decedent  are 
entitled  to  be  paid  in  the  order  of 
their  priority,  in  the  third  class  of 
debts,  according  to  the  rule  pre- 
scribed in  the  Revised  Statutes. 
The  docketing  contemplated  in  this 
provision  of  the  statute  is  the* 
docketing  made  by  the  clerk  of  the 
court  in  which  the  judgment  is 
recovered.     Trust  vs.  Named,  213 

7.  Where  a  judgment  had  been  re- 
covered against  the  intestate  in  ithe 
Superior  Court  of  the  City  of  New 
York,  and  had  been  regularly 
docketed  by  the  clerk  of  the  court, 
but  a  transcript  of  the  docket  had 
not  been  filed  with  the  county 
clerk  ofNew  York,--lftfW.  that  the 
judgment  was  entitled  to  priority 
of  payment  in  the  third  class  of 
debts.  lb 
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8.  The  preference  given  by  the  Be- 
Tiaed  Statutee  to  judgments  and 
deoreea  in  the  order  of  their  respec- 
tive dates,  has  no  reference  to  the 
question  whether  or  not  they  are 
liens  on  real  estate;  but  the  rule 
was  derived  from  the  oonunon  law, 
and  it  applied  to  all  judgments,  on 
the  ground  of  their  superior  rank 
over  specialty  and  simple  contract 
debts.  R, 

See  C0N8TITUT10KAL  Law,  l,  2. 

JURISDICTION. 

1.  Jurisdiction  of  the  subject  matter 
is  to  be  tested  by  the  authorized 
extent  of  the  po'^ers  of  the  court, 
in  regard  to  the  alleged  cause  of 
action.  Having  jurisdiction  of  the 
subject  matter  as  alleged,  the 
merits  of  the  decision  upon  the 
facts  of  the  case  cannot  be  inves- 
tigated and  criticized  collaterally 
in  another  tribunal.  Black  v.  Black, 

174 

S.  No  one  is  bound  personally  by 
judicial  proceedings,  without  ex- 
press or  constructive  notice;  and 
the  judgmeilt  of  a  court  of  compe- 
tent jurisdiction  in  another  State' 
may  be  questioned,  on  the  ground 
that  the  defendant  did  not  receive 
notice  of  the  commencement  of  the 
suit  lb. 

S.  The  recitals  of  the  record  of  a 
judgment  in  another  State,  assert- 
ing due  service  of  process  upon  the 
defendant,  are  not  conclusive  evi- 
dence of  the  jurisdiction  of  the 
court  over  the  person,  but  they 
afford  presumptive  evidence  of  the 
fact,  and  will  be  held  conclusive 
unless  clearly  and  explicitly  dis« 
proved.  The  defendant  must  dis- 
prove every  mode  of  lawful  service 
of  process,  so  as.  not  to  leave  the 
mind  of  the  court  in  doubt.        lb, 

4.  Where  the  Surrogate  of  New  York 
appointed  a  guardian  for  a  minor, 
residing  in  his  county,  and'there^ 
after  the  residence  of  the  mmor 
was  changed  to  the  county  of 
Kings,  and  the  minor  having  at* 


tained  the  age  of  fourteen,  desind 
the  appointment  of  a  new  gnaidiaQy 
— Heidf  that  the  Surrogate  of  the 
county  of  Kings  had  jurisdiction  to 
make  the  appointment.  Ex  parU 
Bardett.  gai 

Sei  CaxniTOR,  5. 

DUTRIBUTION,  4. 

ExscuTon,  8. 

GUARDUN  AND  WaEO,  1,  S, 

3,4, 
judomskt,  1,  5. 
Lkx  Loci,  1,  2. 

PUBUC  AnilunsTBATOBy   1| 

2,4. 

LAPSE. 

1.  The  general  rule,  that  by  the 
death  of  a  legatee  before  the  testa- 
tor, his  interest  under  the  will 
lapses,  relates  only  to  the  interest 
of  the  party  so  dying,  and  where 
there  are  other  interests  grafted  or 
limited  upon  that  of  the  deceased 
legatee,  Uiey  do  not  necessarily 
fail.     Taylor  vs.  Windel,         324 

2.  Where  a  life  tenant  dies  before  the 
testator,  but  the  party  entitled  in 
remainder  survives  him,  the  death 
of  the  life  tenant  only  extinguishes 
the  life  estate,  and  the  remainder- 
man is  let  in  to  the  immediate 
right  to  the -gift,  the  moment  the 
will  takes  effect  Jb 

See  Bequkst,  4,  7,  8,  9, 16 
evidcmck,  1. 
Survivorship,  1,  S,  3« 


LAW  OF  BURIAL,  503 


LEGACY. 

See  Annuity,  passim. 
BxQURST,  passim. 
Commissions,  3. 
Construction, 
evidencs,  1. 
Insurangb,  1. 
Lapse,  1,  2. 
Limitations,  1. 

MlNOI(8,  1 
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LB6ITIMAGY. 

1.  A  contested  oaae  of  legitimacy, 
arising  upon  an  application  for 
grant  of  administration,  decided  in 
favor  of  the  party  claiming  to  be 
the  lawful  son  of  the  deceased. 
Ferrii  vs.  The  Publie  Adndnutntor, 

•28 

S.  The  presumption  is  always  in 
favor  of  marriage.  If  the  eridence 
merely  show  filiation,  legitimacy 
will  generally  be  presumed.  ^A 
simple  declaration  of  filiation,  in  the 
absence  of  other  testimony,  is  pre- 
vumptive  evidence  ot  legitimacy. 

lb. 

* 

3.  The  force  of  these  presumptions 
becomes  greatly  increased  by  the 
remoteness  of  the  affair,  and  by  the 
circumstance  that  the  parents  are 
d^ad,  and  the  children  abne  are 
interested.  J^. 

4.  Under  the  Code  Civil  of  France, 
the  sfo/ttt  of  the  child  is  determined 
by  namci  reputation,  and  treat- 
ment. R. 

• 

0.  By  the  ancient  French  law,  an 
aete  of  baptism,  declaring  the  child 
to  be  the  son  or  daughter  of  the 
parents  named  in  the  aete^  occupied 
the  first  rank  among  the  proofs  of 
a  legitimate  statut.  R, 

See  MiRUAOx. 


LEX  LOCI. 

1.  The  testator  was  domiciled  in  the 
State  of  Connecticut,  at  tiie  time 
of  his  deoease^the  will  was  proved 
and  letters  testamentary  were  is- 
sued there,  and  subsequently  pro- 
-  bate  was  panted,  and  letters  were 
issued  in  the  county  of  New  York, 
— Heldj  that  the  law  of  the  sitiu 
of  the  assets  regulates  the  grant  of 
admininistration  and  the  liability 
and  accounting  of  the  executor  or 
administrator.  Parsonf  vs.  Xymon. 

868 
Vol.  IV.— 85 


2.  The  decree  of  the  Oonrt^  at  tha 
place  of  the  «th»  of  the  assets,  will 
protect  the  executor  or  adininis- 
trator  at  the  place  of  domicil.    R, 

See  AccouNTUie,  2,  3. 

GVARDIAM  iJID  WaSD|  3,  4* 

Dbtribution,  3,  4. 
EzBCUTon,  2. 


LIEN. 
See  Ahnuitt,  5. 

JnMMXNT,  8. 

MoaTOAGX,  1,  2,  3|  4. 


LIFE  ESTATE. 

$es  Bequest,  16. 
commissioks,  1,  2. 
\  Lapse,  1,  2. 
Survivorship,  3. 
Taxes  amd  Assessmeiits,  1. 


LIMITATIONS  (Statute  or). 

1.  The  statute  begins  to  run  against 
legatees  whose  bequests  are  made 
payable  out  of  the  proceeds  of  real 
estate  directed  to  be  sold  by  the 
executors,  from  the  time  the  execu- 
tors execute  the  power.  The  act 
of  the  executors  prevents  their  de- 
nial that  the  trust  continues,  and 
the  duties  conBei|uent  upon  an  ex- 
ercise of  the  trust  will  be  enforeed 
against  the  trustee,  within  the  sta- 
tutory period  alter  the  performanoe 
of  the  fiduciary  act.  Warren  y». 
Faff.  260 

2.  On  a  decree  upon  final  accounting, 
the  claims  of  creditors  having  been 
liquidated,  and  the  funds  found  in 
the  executors'  hands  directed  to  be 
paid  rateably  among  the  claimants, 
-^Held,  that  the  decree  was  no  bar 
to  a  plea  of  the  statute  of  limita- 
tions by  parties  interested  in  the 
testator's  real  estate,  against  the 
portions  of  the  debts  not  ^scharged 
by  the  dividend  directed  to  be  paid 
on  the  final  accounting,  R. 


546 


INDEX. 


8.  Heirs  and  deyisees  may  plead  the 
statute  against  claims  sought  to  be 
enforced  against  the  real  estate  of 
the  deceased.  J2. 

'  4.  Where  the  will  contained  a  direc- 
tion to  sell  the  testatoHs  real  estate 
and  distribute  the  proceeds  among 
certain  legatees,  and  the  creditors 
failed  to  enforce  this  provision,  or 
to  take  measures  to  have  the  lands 
sold  by  order  of  the  Surrogate, — 
Htld^  that  when  the  power  had 
been  exercised  and  the  land  con- 
verted  into  money,  long  after  the 
debts  had  been  barred  by  the 
statute,  this  fund  did  not  consti- 
tute new  assets,  in  regard  to  which 
a  remedy  remained  to  the  cred- 
itoiB.  A. 

6.  The  statute  of  limitations  may  be 
interposed  by  the  executors,  or  by 
either  of  them,  or  by  any  party 
interested  in  the  fund.  lb. 

6.  The  statute  begins  to  run  against 
.    a  demand  when  the  cause  of  action 

accrues,  either  in  the  lifetime  of 

•    the  intestate  or  testator,  or  after 

his  death.  *  lb. 

7.  What  is  the  effect  of  a  Surrogate's 
decree  liquidating  the  debt,  but  not 
directing  the  payment-^Quore.  Ih» 

8.  Lands  vested  in  the  deceased 
debtor,  are  assets  at  the  time  of 
his  death;  and  as  to  them  the 
statute  begins  to  run  from  the  time 
the  compulsory  remedy  afforded  by 

•  the  statute  for  their  sale,  can  first 
be  invoked;  that  is,  eighteen 
months  aiier  the  grant  of  letters, 
or  when  an  account  of  the  personal 
estate  has  been  rendered.  lb, 

Sei  C AUDITOR,  1,  8,  3,  4. 


MARRIAGE. 

1.  The  essence  of  the  marriage  con- 
tract consists  in  consent,  and  forms 
are  not  requisite  to  its  validity,  ex- 
cept so  far  as  they  have  been  pre- 


scribed by  the  civil  authmity.  Fir- 
rii  vs.  Tke  Public  Admhusinior^ 

88 

8.  Before  the  adoption  of  the  Code 
Civil,  there  was  no  statutory  rule 
in  France  as  to  the  extent  and  char- 
acter of  evidence  to  establish  mar- 
riage and  legitimacy,  but  the  sub- 
ject wss  reposed  in  the  judgment 
of  the  tribunals.  lb. 

3.  Under  the  law  of  1798,  regulating 
marriages  in  France  before  the 
adoption  of  the  Code  Civil,  failure 
to  publish  the  bans  did  not  invali- 
date the  ceremony.  lb. 

4.  The  consent  of  parents  to  the  mar- 
riage of  minors  was  not  required 
by  the  Canon  Law,  as  essential  to 
the  formation  of  the  contract;  and 
by  the  ancient  jurisprudence  of 
France,  want  of  consent  was  only 
cause  of  relative  nullity,  and  not 
absolute.  R. 

5.  Enactments  requiring  the  consent 
of  parents  are  sdditions  to  the  re- 
quirements of  natural  law,  and  are 
therefore  construed  strictly — and 
consent  will  be  presumed  until  the 
contrary  be  shown.  Jb. 

6.  By  the  law  of  this  State,  marriage 
is  treated  merely  as  a  civil  con- 
tract, not  requiring  legal  forms, 
gieligious  solemnities,  or  any  spe- 
cial mode  of  proof.  Marriage  im 
honorable;  and  where  its  duties 
are  voluntarily  assumed  by  parties 
occupying  an  independent  position, 
there  must  be  some  strong  and  con- 
trolling motive  to  induce  a  sup- 
pression of  the  relation.  Cimati^ 
ham  vs.  BurdeU.  '  343 

7.  The  policy  of  the  law  is  opposed 
-to  concealment  of  the    mairiage 

contract ;  and  when  there  has  been 
no  cohabitation,  or  acknowledg- 
•  ment,  or  mark  of  the*  relationship, 
but  the  parties  lived  aa  single  per- 
sons, and  the  alleged  contract  was 
first  announced  aft^  the  alleged 
husband's  dtaXttre^HeH  that  ^^n 
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no  presTunption  in  fftvor  of 
maniage,  but.againat  it.  In  luch 
ease,  the  allegation  ahonld  be  view- 
ed with  jealoiuy,  and  strict  proof 
be  demanded.  lb. 

6.  Sentence  giyen  against  an  alleged 
marriage,  on  the  ground  that  the 
oeremony  was  olandestine,  and  ao- 
oompanied  by  saspicious  oiroam- 
•tanoes ;  there  was  no  proof  of  co- 
habitation, of  private  or  public 
acknowledgment,  no  sufficient  evi- 
dence identifying  the  alleged  hus- 
band, the  marriage  was  first  dis- 
closed after  the  husband's  death, 
and  the  declarations  and  acts  of 
the  parties  were  entirely  repug- 
nant to  the  marital  relation.      lb. 

See  EvioxMcs,  5. 

LxorriMACT,  passim. 


MINORS. 

In  all  cases  where  legacies  are  due 
to  minors,  the  Surrogate  must  di- 
rect the  money  to  be  paid  into  court, 
to  be  invested  few  the  minor's  bene- 
fit, and  the  income  applied  for  main- 
tenance, unless  there  be  a  general 
guardian,.who  has  given  adequate 
security.  3£'Loskey  yu.  Reid.    334 

See  DoMiciL,  4. 

GVABDIAH  AMD  WaRD,  1,  2, 

3,4. 

JURISDIOTION,  4. 

Muiauox,  4. 


BilSTAK^ 
See  Bbquxst,  5 

PaOBATX,  1. 


MORTGAGE. 

1.  The  testatrix  having  by  will,  and 
deeds  of  conveyance^  contempora- 
neously executed,  divided  her  prop- 
erty equally  among  her  three  chil- 
dren, the  entire  transaction  amount- 


ing substantially  to  a  gift  to  each 
of  a  lot  of  land  in  severalty,  to  tako 
effect  on  the  decease  of  tiie  testa* 
Xiixy^Heldy  that  a  direction  in  tho 
will  to  pay  and  discharge  out  of 
the  personal  estate  all  her  debts, 
*^  whether  on  bonds  and  mortgages 
or  otherwise,"  was  applicable,  as 
well  tp  mortgages  on  Uie  lots  con- 
veyed, as  to  mortgages  on  the  land 
devised.  WaldranrB.Waidr<m.  114 

2.  Mortgages  cannot  be  paid  out  of 
the  personal  estate,  unless  there  be 
an  express  provision  in  the  will  to 
that  effect,  or  a  necessar]^  implica- 
tion, lb. 

3.  The  testator  by  his  will  bequeath- 
ed  the  sum  of  twenty  thousand  dol- 
lars in  trust  for  his  niece,  and  after- 
wards by  a  codicil  devised  to  her  a 
house  and  lot  in  lieu  of  a  portion 
of  the  legacy.  The  premises  de- 
vised were  subject  to  a  bond  and 
mortgage  at  the  time  of  his  death, 
and  the  will  contained  only  the 
usual  direction  to  pay  debts, — SM^ 
that  the  devisee  took  the  land  cttm 
Ofiere,  and  was  bound  to  pay  the 
mortgage,  and  interest  aoeruA 
Ihyhr  vs.  Wendel.  824 

4.  The  rule  of  the  Revised  Statutes, 
that  mortgages  on  land  are  not  to 
be  paid  out  of  the  general  estate, 
will  not  be  disturbed,  except  by 
some  dear  and  express  provision 
of  the  will.  lb. 


NEXT  OF  KIN. 

Su  Distribution,  2,  4. 
Pxw,  1,  t,  8. 

RXNUNCIATION,  1. 


NUNCUPATION. 

1.  Nuncupative  wills  at  common  law 
were  as  valid  in  respect  to  personal 
estate  as  written  testamentp;  and 
although  originally  not  required  to 
be  made  at  any  particular  time,  it 
eventually  becaoie  settled  doctrine 
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that  nnAcapaiioiis  were  to  be  toler- 
ated only  when  made  in  the  last 
aioknoM.  Ex  parte  Thompson,   154 

8.  The  provisioni  of  the  statute  of 
frauds  were  not  applied  to  nuncu- 
I  patioDS  made  by  soldiers  or  sea- 
men in  actual  serrice,  and  a  simi- 
lar exception  was  made  in  our  own 
statute  respecting  wills,  and  in  the 
act  of  1  Victoria^  ch,  26.  lb, 

3.  This  privilege  was  borrowed  from 
the  Roman  law,  which  authorized 
military  testaments  to  be  made, 
without  restriction  as  to  forms  and 
oeremAiies.  The  rule  was  gener- 
ally followed  in  those  countries 
which  adopted  the  civil  law,  and 
was  ultimately  extended  to  the  tes- 
tamentary dispositions  of  mari- 
ners, lb. 

4.  To  enjoy  the  benefit  of  this  immu- 
nity, the  sailor  or  soldier  must  be 
in  actual  service— the  sailor  at 
sea,  and  the  soldier  in  an  expedi- 
tion, lb. 

5.  The  privilege  extends  to  all  ranks 
-  and  grades,  whatever  be  the  spe- 
cial oocnpation  of  the  party.      lb. 

6.  Wheire  the  decedent  was  a  cook  on 
board  of  a  steamship,  and  made  a 
nuncupation  in  favor  of  his  mother, 
while  lying  sick  on  board  the  ves- 
sel at  her  wharf  in  Bremen, — Held, 
that  tho  case  came  within  the  ex- 
ception of  the  statute — ^that  he  was 
to  be  considered  as  a  mariner  at 
sea,  and  might  bequeath  his  prop- 
erty by  a  parol  testament.         J^. 

7.  No  particular  number  of  witnesses 
is  required  to  evidence  the  nuncu- 
pation, provided  the  proof  be  suffi- 
cient to  satisfy  the  court  as  to  the 
substance  of  the  testamentary  re- 
quest or  deolaration.  lb. 


PARENT  AND  CHILD. 
Si$  Mab&iaox,  4,  5. 


PARTNERSHIP. 

• 

1 .  The  executor  or  adiiiinistrator  of 
a  deceased  member  of  a  partner- 
ship  cannot  be  sued  for  a  firm  debt| 
unless  insolvency  of  the  surviving 
partners,  or  some  other  ground  of 
special  relief  be  shown.  Copcuti  vs. 
Merchant.  18 

2.  The  obligation  of  a  partnership 
debt  is  joint;  the  remedy  at  law 
continues  against  the  surviving 
partner ;  and  the  creditor  is  bound 
to  resort  to  his  legal  remedy 
against  him,  or  show  a  necessity 
for  coming  into  a  court  of  equity 
for  relief  against  the  estate  of  the 
deceased  partner.  lb, 

3.  The  balance  due  from  a  deceased 
partner  of  a  firm  to  a  surviving  co- 
partner, on  account  of  the  partner- 
ship transactions,  is  an  unliquidated 
demand  of  the  fourth  class  of  debts 
due  from  the  estate  of  the  decedent^ 
according  to  the  order  prescribed 
by  the  Revised  Statutes,  which  it 
is  competent  for  the  Surrogate  to 
liquidate  as  an  equitable  demand, 
and  order  to  be  paid.  Babcock  vs. 
Lillis.  218 

4.  In  equity,  partnership  crediton 
will  be  decreeid  satisfaction  of  their 

.debts  as  against  the  legal  represent- 
atives of  a  deceased  partner,  where 
the  firm  and  the  surviving  partner 
are  insolvent.  North  River  BatUk 
vs.  Stewart. '  254 

5.  This  remedy  does  not,  however,  ex- 
tend to  cases  where  the  estate  of 
the  deceased  partner  is  insufficient 

>    to  pay  his  separate  debts.  lb. 

6.  By  the  English  rule,  where  there 
is  no  joint  estate  and  no  surviving 
partner,  the  joint  creditors  are  al- 
lowed to  share  rateably  with  the 
separate  creditors  in  the  separate 
assets ;  this  exception,  however,  to 
the  general  doctrine  has  not  been 
recognized,  and  dpes  not  prevail  in 
this  State.  Jk, 
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f.  If,  after  the  paymelit  of  the  sepa- 
rate ereditora,  any  surplns  remain, 
it  may  he  applied  to  the  payment 
of  partnership  dehte ;  but,  in  such 
ease,  those  who  have  reoeived  par- 
tial payment  out  of  the  partnership 
assets  must  bring  in 'their  divi- 
dends, or  else  be  excluded  until  the 
latter  dass  have  reoeived  sufficient 
to  place  them  on  terms  of  equality 
"vrith  the  former.  lb. 

See  Real  Estatx,  1. 


PER  CAPITA. 
See  Distribution,  S. 


PERSONAL  ESTATE. 
See  Irbuiiakcs,  1. 

MORTOAOX,  1,  S,  3)  4. 

nunoitpation,  1. 
Pbw,  1,  2,  3. 

P&OBATC,  S. 

Revocation,  1. 
Survivorship,  1,  S. 
Taxes  and  Assessments, 
1,8. 


PEW. 

1.  Although  the  owner  of  a  pew  in 
a  dhureh  has  no  absolule  interest 
in  the  soil  on  which  the  edifice  is 
erected,  his  right  to  the  use  of  the 
pew  is  a  right  springing  out  of  the 
land,  and,  in  this  respect,  has  some 
of  the  qualities  of  realty.  McNabb 
vs.  Pond.  7 

I.  The  property  in  a  pow  being  inde- 
terminate as  to  its  duration,  that 
is.  not  limited  by  any  definite  space 
of  time,  and  also  issuing  out  of 
realty,  it  is  therefore  an  incorporeal 
hereditament.  lb, 

3.  Incorporeal  hereditaments  descend 
to  the  heir-at-law,  and  not  to  the 
personal  representatives-^the  exe- 
cutor or  adimnistrator  cannot,  there- 
fiive,  be  held  to  account  for  the  pro- 


ceeds of  the  sale  of  a  pew  belong* 
ing  to  the  deceased  person  whom 
he  represents.  A 


POWERS. 


See  Dower,  5. 

Limitations,  1,  4. 


PRACTICE. 

See  Collector,  passim. 
Lex  Loci,  1,  2, 
Probate,  8. 
Public  Administrator,  1, 

8,  3,  4. 
Renunciation,  1. 
Retractation,  1. 
Revocation,  1. 


PRESUMPTION  OF  DEATH. 
See  Evidence,  1,  8,  3. 


PRIORITY  OF  PAYMENT. 

See  Judgment,  6,  7,  8. 
Partnership. 


PROBATE. 

1.  It  is  not  sufficient  ground  for  re- 
fusing probate,  that  error  as  to  mat- 
ter of  fact  has  been  made  by  tiie 
testator,  unless  the  mistake  has 
been  of  such  a  character  as  to  afiect 
his  testamentary  intentions.  BoeU 
vs.  Sckwartx,  18 

2.  On  the  probate  of  a  will,  where 
the  deceased  leaves  no  known  heirs 
or  iiext  of  kin,  the  PubLc  Admin- 
istrator of  the  City  of  New- York 
may  intervene  to  contest  the  will 
in  relation  to  the  penonal  estate, 
and  the  Attorney  General  in  rela- 
tion to  the  real  estate.  Gombault 
vs.  The  Public  Administrator.  226 

See  Collector,  1,  3,  5.. 
Revocation,  1. 
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PdBLIO  ADMINISTRATOR. 

1.  The  proYiflions  of  the  Statute,  re- 
quiring the  Publio  Administrator 
to  deposit  all  moneys  oolleeted  by 
him,  in  a  bank  designated  by  the 
Common  Council,  to  the  joint  cre- 
dit of  himself  and  the  Comptroller 
of  the  City  of  New- York,  relate 
only  to  the  safe  deposit  of  the  mo- 
ney; and  they  do  not  interfere  with 
the  jurisdiction  of  the  Surrogate 
orer  the  administrator.  Loekhart 
vs.  7^  Public  Administratitr.    21 

S.  In  reepect  to  the  payment  of  mo- 
neys, the  Public  Administrator  oc- 
cupies the  same  position  as  other 
administrators,  and  is  bound  to 
obey  all  lawful  orders  of  the  Sur- 
rogate, notwithstanding  the  special 
dinctions  of  the  Statute  as  to  the 
mode  of  keeping  his  deposits.     lb, 

8.  The  Public  Administrator,  in  whose 
charge  the  personal  property  of  the 
deceased  has  been  placed,  pend- 
ing a  contest  on  the  grant  or  letters 
of  administration,  will  be  allowed 
to  sell  such  portion  of  the  assets, 
as  may  be  necessary  for  the  pre- 
servation and  benefit  of  the  estate. 
Th§  Public  Administrator  YM,  Bw' 
deU.  858 

4.  Although  if  there  be  a  clear  out- 
standing legal  title  adyerse  to  the 
estate,  the  court  might  refuse  an 
order  for  the  sale;  yet,  if  there  be 
reasonable  cause  for  doubt,  the 
course  is  to  permit  the  sale,  and 
let  the  question  be  ^tested  by  the 
court  having  jurisdiction  of  the 
subject-matter.  If  the  alleged  ad- 
vene interest  be  well  founded,  the 
party  has  an  adequate  remedy  in 
the  courts  of  law.  Jb, 

Ske  Probate,  8. 
RmvMOUTieH,  l. 


REAL  ESTATE. 

On  the  distribution  of  the  proceeds  of 
the  real  estate  of  a  deceased  per- 


son, sold  for  the  payment  of  bii 
debts,  claims  having  been  inters 
posed  by  separate  and  by  partner* 
ship  creditors, — HM,  that  the  legal 
priority  of  the  former  would  not  bo 
disturbed  in  equity.  North  River 
Bank  vs.  Stewui.  864 

Se%  DowxR,  fosstm, 
Insurahcx,  1. 
LmiTATioNS,  1,  8,  3,  4,  5. 
MoaroAOK,  1,  8,  3,  4. 
Pkw,  I,  8,  3. 
Probate,  8. 
Revocation,  1. 
svbvivorshif,  8. 
Taxes    and 
1,8. 


RENUNCIATION. 

When,  at  an  early  stage  of  the  cauacL 
the  public  administrator  had 
renounoed  his  priority  in  behalf 
of  a  creditor  contesting  the  admin- 
istration with  the  next  of  kin, 
and  he  subsequently  withdrew  the 
renunciation  and  claimed  letters,-^ 
Hddj  that  it  was  not  in  the  discre- 
tion of  the  court  to  refuse  pennia- 
sion.    Casey  vs.  Qairdmtr.        18 

Ses  Retractation,  1. 

RESIDUE! 

Set  BEamuT,  4. 
Commissions,  3. 
CoNSTRocnoN,  6. 
Distribution,  4. 
Survivorship,  8. 

RETRACTATION. 

A  renunciation  may  be  retraoted  by 
exeontors  at  any  time  before  the 
grant  of  administralMn.  This  is 
rather  a  matter  of  right,  thaa  a 
privilege  within  the  diaeratieB  of 
the  Surrogate.  Renunciation  of 
the  right  to  administer  is  governed 
by  the  same  mle.  Gassy  vb.  Oor- 
dimr.  IS 

&f  .Renunoutxon,  I. 
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REVOCATION. 

A  sabsequent  will  not  executed  with 
the  fomu  reqoifiite  to  pass  real 
eatate,  is  not  a  revocation  of  a 
previous  will  duly  executed,  and 
both  insthunents  may  be  admitted 
to  probate,  the  one  as  a  will  of  per- 
■finaltyi  and  the  other  as  a  will  of 
realty.    MeLoskey  ye.  Eeid,     334 


SITUS. 


Sf  EZXCVTOB,  2. 

Lsx  Loci,  1,  8. 


STATUS. 
8m  GuAROuir  amd  Ward,  1. 


STATUTES. 

Sa  Orxdxtor,  8,  6. 
Etidsmck,  8. 
JunoKKSTy  6,  7,  8. 
LiMiTATioiiB,  passim. 

MlHORS,  1. 
MORTOAOB,  ff,  4. 
NUMOVPATION,  8,  5,  6. 

POBUO       Aduxnistrator, 
SvRTnroRSHJp,  2. 


SUCCESSION. 
Sm  DnTRiBunoif,  1,  8. 

DOMICIL,  1,  3. 


SUBYIYOBSHIP. 

1.  The  right  of  suryironhip  is  a 
eharaofceristic  of  a  joint  tenancy. 
On  the  death  of  one  joint  tenant, 
either  before  the  decease  of  the  tes- 
tator, or  after  his  decease  and  be- 
fore Rsereranoe  of  the  joint  tenancy, 
his  right  will  sonrive  to  the  other 
joint  tenants.  FtUnam  yb.  Putnam. 

30S 

8.  The  pniviiioiif   of  the  Revised 


Statutes  relative  to  joint  tenancy 
in  real  estate,  do  n6t  apply  to  per* 
sonalty.  R. 

3.  'Where  the  testator  gave  one  half 
of  the  residue  of  his  estate  to  his 
niece  for  life,  and  on  her  death  te 
her  two  children,  share  and  share 
alike,  with  survivorship  in  case 
either  of  the  children  died  before 
the  mother,  without  issue,  and  the 
mother  and  one  child  died  before 

^  the  testator,-^lftf^  that  Hie  share 
of  the  surviving  child  in  the  resi- 
due took  effect  instantly  on  the 
testator's  death  ^  and  the  deceased 
child  having  died  without  issuci 
alien  and  not  before  his  mother,— 
Heldf  that  the  survivorship  did  not 
take  effect.  Taylor  vs.  Wendell.  384. 

See  Lafu,  1,  8. 


TAXES  AND  ASSESSMENTS. 

1.  It  is  the  duty  of  a  life-tenant  to 
keep  down  annual  charges  arising 
from  taxes.  Gritwold  vs.  GriswM. 

816 

8.  Taxes  due  at  the  death  of  the 
decedent  should  be  paid  from  the 
personal  estate,  and  taxes  accruing 
subsequently  are  chargeable  upon 
the  land.  There  is  no  rateable 
apportionment,  varying  according 
to  the  period  of  the  year  the  de> 
'cedent  died,  but  the  whole  tax 
becomes  due,  and  must  be  paid 
according  to  the  rule  just  stated. 

.  !»• 

See  Amruitt,  3«  4. 

COMXJSSIOM,  1,  8,  3 

TENANTS  IN  COMMON. 
See  BsauxsT,  4. 

TRUST. 
See  AccovKTmo,  1. 

COMlCttSIOMS,  1,  8. 
COHSTRUCnOV,  4. 

Insuramcx,  1. 
LnoiATioMSi  1. 
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VESTING '  OF  LEGACIES. 
See  BKQtTEBT,  4,  7,  8,  13,  14. 

COHSTIIVCTIOH,  2,  4,  6,  6. 

LapsX)  1,  a* 

SVRYITORfHIP,   I>  S)  3* 


WILL. 

1.  A.  will  oaimot  be  reformed  on  the 
probate,  "when  there  is  no  pi'oof 
that  the.  instrument  does  not  con- 
form to  the  testator's  design  and 
intention.    Boel  vs.  Schwart*.    1 2 

2.  Where  the  testamentary  declara« 
tion  and  the  request  to  the  sub- 
-seribing  witaeesee  to  attest  the 
instrument,  were  made  by  means 
of  questiona  put  by  the  counsel 
attending  the  execution  of  the  will, 
and  the  affirm  atiye  response  of  the 
testator, — Heldy  (hat  the  forms 
prescribed  by  the  statute  were 
satisfactorily  complied  with..  Tuni- 
eon  TB.  Tunison.  138 

8.  When  there  is  room  for  doubting 
the  strength  of  the  testator's  capa- 
city, and  for  suspeding  improper 
influenoes  brought  to  bear  on  his 
▼olitioOy  his  previous  declarations 
as  to  his  testamentary  intentions 
may  be  reoeired  in  evidence,;  but 
they  diminish  in  importance  as  the 
grade  of  eapacitjr  increases,  and 
have  no  ralue  whatever  where  the 
mind  if  eouad  and  vigorons.  .    Ih. 

4.  If  the  testator's  bequests  exceed 
the  amount  of  his  estdte,  such  a 
fact  might  aid  in  determining  a 
case  of  doubtful  capacity,  but  of  it- 
self it  b  not  sufficient  to  impeach 
the  testator's  soundneaa  of  mind. 

B. 

0.  There  is  nothmg  unlawful  in  sug- 
gestion, provided  it  be  not  carried 

,  to  the  degree  of  importunity,  and 
the  testator  bein thn full posseiwion 
of  his  faculties.  Jb. 

6.  A  will  conteated  01  the  ground  of 


undue  infiuenoe,  tutmitted  to  pro- 
bate. U. 

7.  The  decedent  being  deaf,  and  com- 
munication with  him  being  ordi- 
narily performed  by  vnriting  on  a 
slate  and  reoeiviAg  his  answers 
orally, — Md,  that  it  was  compe- 
tent to  perform  the  ceremonies  of 
executing  his  will,  in  that  mode. 
Under  the  circumstances,  the  read- 
ing and  signing  of  the  will,  the 
affirmative  responae  of  the  dece- 
dent to  the  question  whether  it  was 
his  will,  foliewed  by  Ui^  aignatnre 
of  the  witnesses  in  hia  immediate 
presence,  constituted  a  valid  testa- 
mentary act,  involving  a  substan- 
tial rogation  of  .the  witnesses. 
Gomhault  vs.  The  Public  Adrnmis- 
trator,  226 

8.  Where  a  disease,  ultimately  affect- 
ing the  mind,  was  insidious  and 
slow  in  its  development  and  there 
was  ground  for  suspicion,*  thai,  pre- 
vious to  the  factum^  apprehensions 
were  entertained  of  the  possible 
approach  of  mental  derangement,— 
Held^  that  there  should  be  a  careful 
scrutiny  of  an  act  performed  shortly 
before  an  accession  of  undoubted 
symptoms,  in  order  to  see  whether 
it  was  a  rational  and  natural  act, 
conformable  to  the  views  and 
wishes  of  the  party  when  in  a  state 
of  health.  R. 

9.  A  will,  made  in  a  lucid  interval, 
may  be  valid;  butth»  faats  es- 
tablishing intelligent  action  must 
be  shovm.  The  nature  and  char- 
acter of  the  instrument,  and  of 
its  dispoeitionSf  havc^  great  influence 
in  determining  the  mind  of  the 
court  as  to  the  capacity  of  the  de- 
cedent at  the.  tim«^  ^  it  is  im- 
portant to  ascertain  whether  the 
contents  of  the  will  faannonise 
with  Uie  state  of  th^  deoedeat's 
affections  and  inteationa  otherwise 
etpreased.  lb. 

10.  Where  the  contest  is  lietween  (he 
State  claiming  an  escheat,  on  the 
Ob^hand,  and  on  the  other  partica 
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itaoding  towards  the  decedent  in 
relatiom  of  intimate  interooune, 
oonfidenoe,  and  affection,  and  in 
•  whoee  favor  he  had  expressed  his 
testamentary  intentions  at  yarions 
times  antecedent,  no  presumption 
will  be  indulged  against  the  valid- 
ity of  the  instmment,  except  such 
as  facts  clearly  proven  compel  the 
Ooort  to  entertain.  Mere  suspi- 
cion will  not  overturn  the  disposi- 
tion, and  if  there  he  discrepancies 
in  the  evidence,  or  doubts  as  to  the 
preponderance  of  the  testimony, 
the  law  inclines  to  sustain  a 
easonable  and  probable  act.      lb. 

11.  A  will  contested  on  the  ground 
of  alleged  habits  of  intemperance, 
and  allegations  of  undue  influence, 
admitted  to  probate.  O^Neil  vs. 
Murray,  *311 

18.  Where  there  are  circumstances 
to  excite  suspicion  as  to  the  pro- 
curation of  the  instrument,  it  is 
proper  to  inquire  how  far  the  will 
was  conformable  to  the  views  and 
motives  of  the  decedent.  Undue 
influence  may  be  inferred  from  dr- 
cnmstantial  evidence;  and  where 
tiie  testamentary  dispositions  are 
unnatural,  unreasonable,  and  not 


easily  accounted  for,  unless  upon 
the  hypothesis  of  persuasion  and 
improper  influences,  the  court  will 
require  clearer  proof  to  sustain  the 
transaction  than  would  otherwise 
be  demanded.  lb, 

13.  Statements  of  testamentary  inten- 
tions to  casual  acquaintances,  are 
by  no  means  safe  indications  of 
what  is  seriously  designed;  but 
where  they  agree  with  the  terms 
of  the  will,  and  appear  to  have 
been  made  repeatedly,  to  a  number 
of  persons,  and  through  a  consider* 
able  space  of  time,  and  where  they 
are  not  controverted  by  evidence 
of  alienation  from  the  legatee,  or 
greater  affection  for  other  parties, 
their  weight  is  largely  increased, 
so  as  to  render  them  an  important 
element  in  the  support  of  the  will. 

lb. 
See  BcQUKST,  passim. 
Construction,  passim, 

NUNCXTPATION,  pOSStm. 
PaOBATX,  1,  2. 
RXVOCATION,  1. 


WITNESS. 


See  Will,  S,  7. 
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